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Television News: A Critical
Link between the Supreme

Court and the American Public

"If it didn't happen on network television, then it didn't happen."
Ron Nessen, former network news correspondent and

presidential press secretary (Quoted in Michael J. Robinson
and Margaret A. Sheehan, Over the Wire and on TV: CBS and

UPI in Campaign W)

In democratic political systems, the interaction and communication between
political elites and institutions and the mass public are considered of primary
importance. Because democratic governments are established to serve their
citizens, the flow of information between elites and masses is critical to the
functioning of these governments and to their perceived legitimacy. Ideally,
effective democratic citizenship requires that the people know about the ac-
tivities of their officials and institutions so that they may protect their inter-
ests by evaluating and holding them accountable for their actions. Political
information is significant for the optimal functioning of this process (Berk-
man and Kitch, 1986; Lippmann, 1922). As Michael Delli Carpini and Scott
Keeter have argued, "[our] system can be very responsive to the interests of
civically engaged citizens. But to take even modest advantage of these oppor-
tunities, citizens need a number of political resources. Central among these
resources is political information" (1996: 59).

Knowledge and understanding about things political are sometimes at-
tained through firsthand experiences. Our lives (or those of our family and
friends) are influenced by the laws of the country, we may go to candidates'
speeches, write letters to legislators and executives, and receive political pam-
phlets from them, and we may talk to our family members, friends, and col-
leagues. From these experiences, we may learn and form opinions about our
government and the people who work there.

1
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In addition to, and often in the absence of, this form of information gather-
ing, citizens utilize the mass media as a method of learning about and partic-
ipating in the activities of their government: "For the vast majority of Ameri-
cans . . . use of the mass media, coupled with brief visits to the voting booth
on election day, represents their total participation in politics" (McCombs,
1994: 1). This is certainly the case in the United States, where the news me-
dia have been recognized as the primary conduit of information between elites
and masses. Ideally, as journalist and media critic James Fallows has noted,
"What we read in the papers and see and hear on TV and radio should pro-
vide context that gives meaning to information" (1996:130). The significance
of the media increases as issues, institutions, candidates, and officials are more
removed from the daily personal activities of the mass public. Indeed, in some
instances of particular "distance," the public is at the mercy of those who
present the news. The choices made about the subjects to report, how they
should be presented and by whom, and the depth of coverage all potentially
influence what we know and understand about the operation of our govern-
ment; moreover, and as important, our behavior as citizens in a democratic
political system may be grounded in this information. As Delli Carpini and
Keeter note, "a citizen who participates in, or who simply follows, the devel-
opment of national policy and who understands the logic of that policy is bet-
ter able, and when appropriate, more willing to support that policy's imple-
mentation" (1996: 58). Thus, the study of these components of the media as
they relate to American institutions and officials is a critical aspect of under-
standing the workings of our democracy.

While much research has focused on the media's coverage of the president
and Congress, considerably less has focused on the important and powerful
third branch of our national government, the judiciary. Our purpose in this
book is to add to the limited research in this area by providing a thorough
analysis of the nature of media coverage of the Supreme Court, the very pow-
erful court of last resort in the United States. More specifically, we present in
the following chapters a detailed discussion of how television news covers the
Supreme Court. We ask questions such as who reports on the Court and in
what context do they operate? How much coverage does the Court get? What
are the characteristics of that coverage? What is it about the Court and its
activities that affects the likelihood that it will be reported by the national tel-
evision networks? Answers to these questions lead us to a better understand-
ing of the flow of information between judicial elites and the mass American
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public and point us toward some possible explanations for the woefully low
level of public knowledge and understanding about this critical institution in
American politics (see, for example, Caldeira, 1986, 1991; Delli Carpini and
Keeter, 1996).

To answer such questions, we have necessarily investigated the substantial
literature on the nature of the mass media in the United States. Our study is
informed by what we have learned about the workings of the media, and
specifically television, as they cover American politics generally and the Court
in particular. We are primarily students of the judiciary, however, and our cen-
tral emphasis is on the institution of the Court - not the institution of the
media. As will be evident, our concerns center more on the nature and impli-
cations of television coverage for the Court and the American public than
around the problems and implications for television.

In the remainder of this chapter, we discuss in greater detail the Supreme
Court as a unique institution in our political system, one that has a different
relationship with the media than other institutions. We also address the sig-
nificance of the mass media in American politics, with special attention to tel-
evision as the primary source of political information for most Americans. Fi-
nally, we outline the subsequent chapters of this book to provide an overview
of our study of network television coverage of the Supreme Court.

THE SUPREME COURT

When we consider American politics and the necessity of communication be-
tween political elites and the mass public, we often focus on Congress and the
president. These two institutions are certainly the most visible and obviously
political in our national government; they are also the two national institutions
to which American citizens are linked directly by elections. Often neglected
in discussions about the relationship between the public and political elites is
the Supreme Court. The reasons for this are many and often stem from the
uniqueness of the Court as an American political institution.

The Court differs dramatically from the other two branches of govern-
ment. First and foremost, the justices are not elected officials, as are mem-
bers of Congress and the president. Instead, Supreme Court justices are ap-
pointed with life tenure. A second related point is that justices are not directly
accountable to the American public; instead, they are able to exercise their
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authority without the direct pressures and influences of voters. Because jus-
tices do not have to run for election (and reelection), they are insulated to some
extent from the public pressures that are the stock-in-trade of members of
Congress and presidents.

Third, the work of the justices involves primarily the interpretation of law
and the Constitution and takes place in a court of law. The implications and
public perceptions of such work are many, including the notion that these in-
terpreters be fair and unbiased, neutral in their application of law, treating all
who come before them equally; that they do not engage in haggling and do not
succumb to the opinions and pressures of outsiders; that they rely on their
training in the law to guide them to the best answers to the problems with
which they are faced. They are believed to be able to do this because they are
insulated from politics and are not elected officials, as the politicians in Con-
gress and the White House are. Moreover, and again related, justices are spe-
cialists who speak a language that the average American does not. Typically,
they have the best of the best of legal educations and are presumed to have an
understanding of the law and the Constitution that surpasses that of most oth-
ers (perhaps even other lawyers and judges).

Thus, the general perception of Supreme Court justices held by the Amer-
ican public (a perception often buttressed by the justices themselves) is that
they are neutral interpreters of our laws and our Constitution, and not part of
the political world characterized by the wheelings and dealings of executives
and legislators influenced by outside pressures as well as their own political
preferences (see, for example, Casey, 1974). In part for these reasons, as well
as for journalistic reasons, to which we turn below, the appeal and justification
for studying media coverage of the Court have been less than for the other in-
stitutions.

Nevertheless, the Court's actual importance in our tripartite system of gov-
ernment clearly renders it worthy of considerably more attention in this re-
gard. Despite its original label as the "least dangerous branch," the Supreme
Court has carved a significant and powerful place for itself in American poli-
tics for nearly two centuries. Furthermore, and despite the perceptions just
described of the practice and purpose of the Court, the justices do not fit
neatly into the myth that has arisen around them and their work. While they
may be interpreters of law and the Constitution, in so doing, the justices make
political decisions on a routine basis. Inevitably, their work necessitates that
they choose winners and losers; distribute and redistribute all kinds of goods,
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including wealth and power, values and rights; and dictate the paths of future
behavior by average citizens and elites alike. Such work is, in many respects,
no different from the work of legislators and executives.

Additionally, and perhaps even more controversially, the justices engage in
judicial review, the practice of declaring acts and actions of other govern-
mental institutions and officials unconstitutional. Generally, this results in a
set of nine unelected officials telling, often by the slimmest of margins, a much
larger set of popularly elected officials that the action that they have taken is
unconstitutional and that it cannot stand. Such action is viewed by some as il-
legitimate because it violates a fundamental American political value, majori-
tarianism. Even so, the Court has exercised judicial review in many contro-
versial domains. Armed with this power, the Court has and continues to wield
the potential for great policymaking power that rivals, at times, the "political"
world of Congress and the president.

The Court is not completely unconstrained, however. Despite their un-
elected status and relative unaccountability, the justices rely, in part, on a sup-
portive American public. Unlike Congress, with the power of the purse, and
the president, with the power of the sword, the Court has no method of en-
forcing its decisions. Instead, the Court's legitimacy and ability to perform its
functions depend largely on its reputation and perceived legitimacy in the
public. It must rely, at times, on the willingness of people to go along with its
decisions; it generally cannot force them to do so. And, its reputation and the
peoples' willingness to follow the Court's rulings depend in large measure on
the availability of information about the Court.

Thus, we have good reason to be interested in the information that Amer-
ican citizens have about the activities of this institution. Not only is informa-
tion about a significant political institution important to a democratic citi-
zenry but, in the case of the Court, such information may be particularly
critical as the primary mechanism affecting support, thereby influencing an
institution that is not formally accountable via popular elections.

THE MASS MEDIA: TELEVISION

The mass media in the United States play a central role in providing political
information to the American public; they serve as the primary link through
which the public is informed of the activities of its leaders and are the principal
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connection between the governors and the governed. As David Paletz and
Robert Entman have noted, "Much of what most adults learn about govern-
ment - its institutions and members, their activities, decisions, defects,
strengths, capabilities - stems from the mass media" (1981: 5).

A critical component of understanding the role of the media in American
politics is to recognize that while the media are the primary link between elites
and masses, they are not merely passive conduits for information. Rather, the
mass media play an important role in what we think about, how we think about
it, and, indeed, they may even influence what we think (Paletz and Entman,
1981). "Not only do the news media largely determine our awareness of the
world at large, supplying the major elements for our pictures of the world, they
also influence the prominence of those elements in the picture" (McCombs,
1994: 4).

There is a long history of empirical research that suggests that the media
play a very active and influential role in affecting what we know and what we
think is important in politics, which may then have implications for our po-
litical behavior.l Because those who operate within the media industry have
the discretion to cover some subjects and not others, and because they have
control over how the information is presented to the American public, the
mass media act as filters for all of the possible information available. "They
may not always mold opinion but they do not always have to. It is enough that
they create opinion visibility, giving legitimacy to certain views and illegiti-
macy to others. The media do the same to substantive issues that they do to
candidates, raising some from oblivion and conferring legitimacy upon them,
while consigning others to limbo" (Parenti, 1993: 24). In the choices that are
made, the media have the potential for enormous power over what we know,
understand, and think about our political world.

The mass media are not monolithic, though, and television has emerged as
a rather unique form of political communication. Not the least of its special
qualities is its pervasiveness; studies have documented for more than twenty-
five years that television is perceived by the majority of the public as its "main
source" of information, and the advantage enjoyed by television has, if any-
thing, grown as an increasing proportion of the citizenry has been "raised" in
a television-dominated environment (Robinson and Levy, 1986: 8). On a daily
basis, more than one hundred million Americans view the news on TV, and
millions more are likely to gain their familiarity with public issues secondhand
through their interaction with television news viewers. "As television has
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moved to the center of American life, TV news has become Americans' single
most important source of information about political affairs" (Iyengar and
Kinder, 1987: 112).

Another aspect of television that separates it from most other forms of po-
litical communication is that it is a visual medium; "telenews" has the ability
to portray events with a sense of realism and emotional drama that other forms
of news do not. This characteristic is perhaps a double-edged sword, however,
in that visual information has wide audience appeal yet is also vulnerable to
even greater sensationalism and superficiality than other mediums. This, in
addition to the multitude of commercial constraints, yields a television news
format that provides difficulties for its audience. Unlike its print counterpart,
television audiences cannot dwell on stories, review them, and digest them in
a setting relatively free of distractions; this raises significant questions about
television's ability to portray accurately and in sufficient complexity the sub-
stance of events.2 As Congressman David Obey has noted,

The problem is that if the public is encouraged to oversimplify its views . . . because
the main source of their information does the same thing . . . it is very difficult to ex-
pect that the public is ever going to be in a better position to understand some of the
really tough issues that a democratic society has to understand. (Quoted in Moyers and
Cohen, 1989)

Because of the isolation and relative public invisibility of the Supreme
Court, these characteristics that are associated with everyday television news
take on added significance and interest when the focus of the news coverage
is the Court. As we elaborate throughout our analysis, problems associated
with journalistic resource expenditures, limited access to information not in-
cluded in the public record, and the absence of sources, combined with the
Court's relative disinterest in cultivating the press and its continued refusal to
allow cameras in its courtroom, have added to the Court's lower priority sta-
tus for television news.

TELEVISION AND THE COURT

The relationship between television (and other forms of news media, for that
matter) and the Court is a somewhat enigmatic one. On the one hand, the im-
portance of television news is especially apparent in instances when public
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knowledge is limited, as it is about the Court. On the other hand, the report-
ing of Court-related activities has received somewhat mixed evaluations, rang-
ing from very poor to, at best, adequate. While much of our understanding
about this relationship is anecdotal and comes from interviews with justices
and reporters, there has been a smattering of empirical research conducted on
this relationship as well as on the nature of the coverage television affords the
Court. It is within the context of this empirical research that our study of tele-
vision's coverage of the Supreme Court fits best.

Limited Public Knowledge about the Court

Most Americans receive their political news from television news broadcasts;
if a subject is not covered on the nightly news, then, for all intents and pur-
poses for the average American, it does not exist or has not happened. Thus,
the significance of television cannot be overstated. This is particularly true for
the Court, an institution that is relatively isolated and unknown to the com-
mon experiences of most Americans.

Larry Berkson (1978) has characterized two publics that receive Supreme
Court messages: a "continuous public" (composed of attorneys, judges, law
enforcement officers, and lawmakers) and a less attentive "intermittent pub-
lic." Continuous publics have, in most instances, the greatest need for accu-
rate information, and arguably, they generally "utilize the most reliable chan-
nels." It is the unknowledgeable, intermittent publics who are most likely to
depend on the media for the limited information they actually do possess.
When they look to television, they are met by a medium that has been por-
trayed as having a "lack of interest in what the Court does. Even if a citizen
desired to learn more about the operation and output of the Court, this in-
formation could not be obtained by relying on the coverage in the mass me-
dia" (Berkman and Kitch, 1986: 250).

And, indeed, there is clear evidence that suggests that the American pub-
lic is woefully ignorant about the Court. "Research on the attitudes of adults
reveals that there is only a relatively shallow reservoir of knowledge about or
affect toward the Court in the mass public. . . . Few fulfill the most minimal
prerequisites of the role of a knowledgeable and competent citizen vis-a-vis
the Court" (Caldeira, 1986: 1211). The absence of much knowledge about the
Court is strikingly apparent from the results of a 1995 nationwide poll that re-
vealed that, while 59 percent of the respondents could name three of the
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"Stooges," only 17 percent could name correctly three of the Supreme Court
justices (Morin, 1995).

The significance of this state of public knowledge about the Court and the
imperative role of the press in disseminating political information cannot be
overstated in light of the argument we have presented about the role of infor-
mation in a democratic polity. As prominent jurist Irving Kaufman reminds us,

The force of judicial decisions . . . depends on a fragile constitutional chemistry, and
it flows directly from popular knowledge and acceptance of their decisions. Courts can-
not publicize; they cannot broadcast. They must set forth their reasoning in accessible
language and logic and then look to the press to spread the word. (Quoted in Katsh,
1983: 8)

New York Times Supreme Court reporter Linda Greenhouse underscores
further the critical function of the press in this domain:

Political candidates who believe that their messages are not being conveyed accurately
or fairly by the press have a range of options available for disseminating those mes-
sages. They can buy more advertising, speak directly to the public from a talk-show
studio or a press-conference podium or line up endorsements from credible public fig-
ures. But judges, for the most part, speak only through their opinions, which are dif-
ficult for the ordinary citizen to obtain or to understand. Especially in an era when the
political system has ceded to the courts many of society's most difficult questions, it is
sobering to acknowledge the extent to which the courts and the country depend on the
press for the public understanding that is necessary for the health and, ultimately, the
legitimacy of any institution in a democratic society. (1996a: 1538)

The degree to which the press, and television more specifically, has been
able to spread the word about the Court has been the subject of some anec-
dotal and empirical consideration and debate. In the following section, we
present some of the evidence on this question, establishing the context for the
research reported in this volume.

How Does Television Report on the Court?

Perceptions about press coverage of the Court have varied over time. Jour-
nalist Max Friedman wrote years ago that

it seems simply inconceivable . . . that the average American editor would ever dare to
write on a debate in Congress or a decision by the President with the meager prepa-
ration which he often manifests in evaluating the judgements of the Supreme Court
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. . . I must declare my conviction that the Supreme Court is the worst reported and
worst judged institution in the American system of government. (Quoted in Grey,
1968: 5)

In contrast, and much more recently, Tim O'Brien, Court correspondent
for ABC News, has argued that

Max Friedman's observations about the news media and the Court years ago are sim-
ply no longer valid; television has changed most dramatically since those days.... The
New York Times and Washington Post both have experienced veterans at the Court. The
wires similarly are staffed with Supreme Court veterans who provide newspapers
around the country with competent coverage. Felix Frankfurter lamented that the
Supreme Court doesn't get the media attention the World Series does. It does too!
(Quoted in Slotnick, 1991b: 131)

In an effort to come to terms with which view is more valid, several inves-
tigators have examined empirically the nature of television's coverage of the
Supreme Court.

How Do the Media Report on the Court?

Most scholarly attention to the area of media, institutions, and the American
public, as we have noted, has centered on Congress and the presidency. And
while there has been some research on the Supreme Court, it has most often
focused on the coverage afforded by the print media.

Chester Newland's 1964 study of newspaper coverage of the Supreme
Court represents the initial research in this area. From his analysis of the cov-
erage of Engel v. Vitale and Baker v. Carr, Newland discovered what has since
become a scholarly orthodoxy, that stories on the Court focus more on the
reactions to the decisions than on the decisions themselves. They "virtually
ignored what the Supreme Court had said, and generally even what it had de-
cided, and reported instead on national, state and local reactions and conjec-
ture" (Newland, 1964: 27). This finding was echoed by David Grey, who
noted that media coverage of the Court's decisions lacked the penetrating
analysis that one would expect of stories on an important political institution
(1968: 120).

Much of the subsequent research on newspaper coverage of the Court con-
sisted of specific case studies from which it has been difficult to draw broad
conclusions and generalizations or, indeed, even more limited comparisons.
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David Ericson's work, however, provided a rare exception. Again from an ex-
amination of print media, his comparison of the coverage of the Court's 1974
term by three newspapers (New York Times, Detroit News, and Ann Arbor News)
documented significant differences in the coverage by each newspaper, and,
as importantly, generally inadequate coverage of the Court's activities for that
term across the three papers (1977: 697).

In contrast, Stephanie Larson (1985) argued that decisions are not all
equally newsworthy and therefore not all decisions warrant journalistic atten-
tion (see also Tarpley 1984). From an examination of the New York Times's
coverage of racial discrimination cases between 1962 and 1977, she found that
the Times did offer generally comprehensive coverage of these cases. Ninety-
nine percent of the race discrimination cases were covered, and almost 90
percent of the articles included some attention to legal issues, impact, case
implications or consequences, and the reasoning of case opinions. Larson con-
cluded that "there is no inherent reason that coverage cannot be complete;
therefore a lack of comprehensive coverage is a choice rather than an un-
avoidable situation" (1985: 894). The choice of the media to give thorough
coverage to the Supreme Court's decisions depends, according to Larson, on
what she termed the decision's newsworthiness.

While research on the print media's coverage of the Supreme Court is some-
what limited, it is much more substantial than research on television coverage
of the Court, a subject "that has been almost totally neglected" (Katsh, 1983:
8). A few notable exceptions are research by Stephanie Greco-Larson (1989),
who focused on the affect that television might potentially have on public
opinion of the Court, and Katsh (1983) and Slotnick (1990, 1991a), Slotnick
and Segal (1992,1994), and Slotnick, Segal, and Campoli (1994), all of which
examined the nature of television coverage of the Court.

Ethan Katsh, from his analysis of network news coverage of Supreme Court
cases from October 1976 to July 1981, found that television reporting was
quite limited generally, with little coverage of some important legal issues.
Only 20 percent of the Court's decisions were reported and only half of those
were reported by the network's legal expert. Additionally, some subjects were
covered more frequently than others; his analysis revealed that civil rights and
liberties issues were twice as likely to be reported than corporate, business, or
economic issues. Furthermore, television reports gave minimal coverage to
aspects of Supreme Court activity other than actual case decisions.

One facet of Katsh's research attempted to examine the amount of television
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coverage of "important" cases. Perhaps, at the very least, the 20 percent of the
cases covered might have been the most significant cases heard and decided
by the Court. But, by operationalizing case importance (using U.S. Law Week
and the Harvard Law Review), Katsh found that the cases covered by the net-
works were not necessarily those that legal experts considered most important
(1983: 10-11). Finally, Katsh found that there was no significant difference
between the networks in their coverage of Supreme Court activity (1983: 7-8).

While Katsh's study broke new ground on television coverage of the Su-
preme Court and offered many insights on the nature of that coverage, it was
limited by its broad aggregate analysis based primarily on the annotated index
of the Vanderbilt Television News Archive rather than on observing the actual
news broadcasts. A significant amount of potentially important information
about the nature of television coverage could be lost through such an analy-
sis. Slotnick's (1990,1991a) examination of the coverage of Regents of the Uni-
versity of California v. Bakke was an initial effort to overcome some of these
limitations. In chapter 4, we discuss some of the results of this study, in com-
bination and comparison with the results of our examination of another
prominent ruling, Webster v. Reproductive Health Services. Our own work here
and elsewhere (Slotnick, 1990, 1991a; Slotnick and Segal, 1992, 1994; Slot-
nick, Segal, and Campoli, 1994) relies extensively on the utilization of actual
videotapes of network newscasts adding, we think, an important dimension to
research in this domain. In the remainder of this chapter, we offer a brief out-
line of what will be found in subsequent chapters in this volume.

PLAN FOR THIS BOOK

The next two chapters in this volume ("The Supreme Court Beat: A View
from the Press" and "Television News and the Supreme Court: Opportuni-
ties and Constraints") are based largely on the perspectives of Supreme Court
reporters themselves, gleaned from personal interviews, as they offer their
thoughts on the unique journalistic environment that they inhabit. Chapter 2
explores the parameters of that environment and its broad consequences for
coverage of the Court, while considering topics such as the ideal training and
background for covering the Court, the journalistic task of Supreme Court
reporters, and the nature of the relationship that Court reporters develop with
other components of the Court's environment such as the institution's Pub-
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lie Information Office, justices and clerks, interest groups, and other mem-
bers of the Court's press corps. Chapter 3 places much more explicit focus on
unraveling the nature of television journalism and network newscast efforts to
report on the Court. We examine the strengths and liabilities of television
news for covering the Court, paying particular attention to the constraints on
reporting brought about by the very nature of the Court itself, as well as those
traceable primarily to the working realities of the broadcast news industry. In
this chapter we consider the debate over the allowance of television cameras
in the Court as well as the broader question of how television coverage of the
institution has changed as a reflection of fundamental changes in the nature
of television news characterized by the rise and triumph of "infotainment."

Chapter 4 ("A Tale of Two Cases: Bakke and Webster") offers comparative
microlevel case studies of how television news covered two acknowledged
leading Supreme Court cases from their inception through their immediate
aftermath. The analysis is suggestive of the performance of television news in
those relatively rare instances when news broadcasts give the Court extensive
coverage and take their "best shot" at reporting a case at its numerous stages
and in relatively great detail. In contrast, chapter 5 ("A Tale of Two Terms:
The 1989 and 1994 Court Terms") takes a comparative macrolevel approach
to how television news covered the Court over the full course of two terms in
the life of the institution. The chapter considers news stories broadcast about
the Court's docket as well as the considerably less frequent ancillary coverage
given to other facets of the Court's institutional life. Special focus will be
placed on examining coverage of those cases identified as the "leading" ones
of the two terms under study, and considerable emphasis will be placed on
documenting the dramatically diminished coverage given the Court by net-
work newscasts in the October 1994 term when contrasted with the October
1989 term. Chapters 4 and 5 both make substantial use of the actual video-
tapes of newscast coverage of the Court. Consequently, our analysis can ad-
dress questions and concerns that earlier studies were unable to do in the
absence of this rich and critical database.

The data presented in chapters 4 and 5 are suggestive of both the strengths
and deficiencies of network newscast coverage of the Supreme Court. In
Chapter 6 ("'The Supreme Court Decided Today . . .' - or Did It?") we sin-
gle out for extensive analysis one distinct facet of the Court's activities, its
docketing decisions regarding which cases it agrees to hear, and analyze the
manner in which such decisions, when reported, are presented on network
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newscasts. This is an area that, because of a general lack of understanding of
how the Court operates coupled with the realities of broadcast news produc-
tion, is rife with potential for misreporting. Our analysis is suggestive of just
how widespread such misrepresentation of the Court's actions is in this do-
main, while we also explore the potential consequences of such reporting for
public understanding and knowledge about the Court and its policy dictates.

Chapter 7 ("Which Decisions Are Reported? It's the Issue, Stupid!") utilizes
the descriptive accounts of chapters 2 and 3, coupled with the empirical analy-
ses of chapters 4, 5, and 6, to develop a multivariate model that seeks to iden-
tify and predict the networks' choices about which case decisions ultimately re-
ceive scarce airtime and are reported on the nightly newscast. At bottom, the
chapter attempts to unravel the characteristics of Supreme Court cases and
their context that increase the likelihood of their making it on the news.

Chapter 8 ("Television News and the Supreme Court: All the News That's
Fit to Air?") concludes the volume with a summary assessment that synthe-
sizes the data presentation and arguments from preceding chapters. We will
return to several themes touched on throughout the book, while also looking
forward to assess prospects for change in the interface between television news
and the Supreme Court.

The portrait that will emerge from our multifaceted view of television cov-
erage of the Supreme Court will underscore, we think, the substantial dis-
tance between the amount and nature of the information about the Court
made available to the mass public and the informational needs of the citizenry
suggested by the dictates of classical democratic theory. Recognizing that such
classical notions of democracy may erect an unattainable metric for judgment
in contemporary democratic societies, it appears, nevertheless, that television
may fail to offer its viewers sufficient information about the Court to develop
the "adequate understanding" that "has long been and still should be a lead-
ing aim of the news media" (Schudson 1995: 212). While it is difficult to de-
fine that adequacy of understanding, it has been argued that the democratic
citizen "is supposed to know what the issues are, what their history is, what
the relevant facts are, what alternatives are proposed [and]. . . what the likely
consequences are" (Berelson, Lazarsfeld, and McPhee, 1954: 308).

The problematic nature of attaining this level of understanding about the
Court, particularly from television news, can be traced in large measure to the
mismatch between the two principals examined in this volume, the television
news industry and the Court itself. It will be quite clear throughout our analy-
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sis that television news and the Court function with inherently different goals,
institutional imperatives, and organizational constraints. As Linda Green-
house has noted:

There exist conventions and habits both within the press and within the Supreme
Court itself that create obstacles to producing the best possible journalism about the
Court, journalism that would provide the timely, sophisticated, and contextual infor-
mation necessary for public understanding of the Court . . . the interests of these two
vital and powerful institutions, the Court and the press, can never be entirely congru-
ent; the press is always going to want more information than the Court is ever going
to want to share. (1996a: 1539)

Greenhouse's observations will be amply supported by the analysis to fol-
low. The television journalists covering the Court will be revealed to be a
highly professional (and, at times, expert) group whose best efforts are all too
often subjugated to the commercial dictates of the television news industry.
The Court, for its part, emerges as an institution that, for good or ill (and we
think for ill), cares little about the attention paid to it by the media or the in-
formation that the public gleans about the Court from media coverage. The
"loser" in such a setting met by "a Court that is quite blithely oblivious to the
needs of those who convey its work to the outside world, and a press corps
that is often groping along in the dark, trying to make sense out of the shad-
ows on the cave wall" (Greenhouse, 1996a: 1559) is inevitably and ironically
the very public that both of these institutions are constituted to serve.



The Supreme Court Beat:
A View from the Press

"Unlike anybody else in town, Supreme Court justices don't covet the press.. . . The
Court doesn't leak, the Court doesn't spin. The Court is there, and you make of it
what you do. . . . It's almost like it's another time, it's another era."

Pete Williams, NBC News

Students of American politics who study the Supreme Court often take as the
starting point for their analyses the notion that the Court is a unique and fun-
damentally "different" kind of institution in our tripartite governmental sys-
tem, featuring a merging of law and politics that distinguishes it from the
American legislative and executive branches as well as from most other na-
tional judiciaries. Similarly, many journalists who cover the institution attest
to the unique nature of the Supreme Court beat when contrasting it with re-
porting on the other branches of government. Indeed, ABC News legal cor-
respondent Tim O'Brien suggested that the Court is not, in the final analysis,
a "Washington" beat at all: "I don't even think of covering the Supreme Court
really as a Washington assignment. . .. [O]ften, unlike any other beat in town,
I will not have any shot in my piece from Washington.... [I]t's a national beat,
but not a Washington beat."

In the following two chapters we will examine the environment in which
Supreme Court journalists operate and the world that they inhabit. First, in
chapter 2, we will explore the distinctive nature of the Court beat, with par-
ticular attention paid to the numerous manifestations of that distinctiveness.
We will examine questions such as what type of training and background ap-
pear to be most conducive to covering the Court effectively? Does covering
the relatively "invisible" Court create a unique publicly oriented journalistic
task? Considerable attention will be placed on unraveling the environment in

16
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which the Court reporters operate with a particular focus on the Supreme
Court's Public Information Office; the relationships between reporters, jus-
tices, and clerks; the role of interest groups in Supreme Court coverage; and,
ultimately, the relationships among the reporters themselves in the Court's
press corps.

Chapter 3 will move from these generic concerns facing virtually all
Supreme Court journalists to a much more explicit focus on the opportunities
and constraints faced by television reporters covering the institution. Along
the way we shall see that some of the difficulties faced by those covering the
Court are attributable to the nature of the television news industry, whereas
others are traceable to the procedures and routines of the Court itself. Partic-
ular attention will be focused on the public dialogue over cameras in the
Supreme Court, possible reforms of those procedures and norms of the Court
that have had an impact on television coverage of the institution, and, most
broadly, on the implications of the apparent changes in the nature of broad-
cast news for the manner in which the Court is covered. All unattributed com-
ments in these chapters, as well as throughout the book, come from personal
interviews documented in the appendix.

Some of the inherent difficulties faced by reporters covering the Court have
been said to be "built into the system of both institutions." As veteran Wash-
ington Post reporter and, later, New York Times editorial board member John
Mackenzie has pointed out:

The Court begins as a mystery, and the reporter or editor who fails to appreciate the
fact that certain things about the Supreme Court will remain unknowable . . . simply
does not understand the situation. The Court's decisions are the start of an argument
more often than they are the final definitive word on a given subject. . . . Secrecy at
several levels both protects and obscures the Court and its work. . . . I would suggest
that murky decision-reporting may be the reporting of murky decisions as well as the
murky reporting of decisions. (Quoted in Devol, 1982: 29)

Supreme Court decisional processes are not open to the reporter's view as
they are, at least in part, in other governmental settings. And, as Anthony
Lewis has noted, "The process of decision is often more newsworthy than the
end result" (1959: 363). Further, while critical judicial decisions are made in
private, "What reporters see in the courtroom - all they see - is designed more
to elevate than to display the judicial process" (Paletz and Entman, 1981:101).

These points are all well taken. Nevertheless, as the New York Times's Linda
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Greenhouse has cautioned, one may take analogies too far when contrasting
the "closed" Court with the putatively more "open" collateral branches of the
federal government: "Although some other institutions around this town give
the appearance of much more openness, and it's true that a reporter can sum-
mon a senator off the floor . . . that only takes you so far. . . . I would argue,
having spent a couple of years covering Congress, for instance, that the 535
ring circus nature of that institution, and its ability to be quite secretive when
it chooses to be . . . it's not, necessarily, any easier or more open in the ways
that count than the Court which, at least, does everything it does . . . on the
public record" (quoted in Slotnick, 1993).

Pete Williams, NBC News Supreme Court correspondent, commented
broadly and thoroughly on what makes the Supreme Court beat "different"
from others he has covered:

Unlike anybody else in town, Supreme Court justices don't covet the press. They don't
flaunt themselves.... The less attention you pay to them personally, probably the bet-
ter. . . . The Court doesn't leak, the Court doesn't spin. The Court is there, and you
make of it what you do, and it's all in public documents. . . . No reporter that I know
has an edge because they have some "in" with one of the justices. That's not the way
reporting the Court works.... It's almost like it's another time, it's another era. When
you go to the Supreme Court. . . every reporter is on his or her own to make of it what
they will. . . . That is a huge difference. The second difference is . . . for a television
reporter obviously, most of what the Court does, virtually all of what it does, is invis-
ible to us. As reporters we at least get to go into the courtroom when the cases are ar-
gued and decisions are handed down, but that's just about all the functioning of the
Court we as reporters see, and television cameras can't even see that. So it remains a
sort of mystery. There's that building from the outside that looks very imposing with
those columns and it looks like some sort of temple, and then you go inside and there's
just these fuzzy little drawings that we make. So that is very different.

Williams also pointed out that the substance of Supreme Court reporting
renders it an unusual governmental beat as well.

It's the only institution in town where all the stories you write about it, basically, are
what it does. You don't write stories about who's up, who's down, who's in, who's out.
. . . Very seldom do you see stories about who likes whom and where the power center
is shifting in the Court because of who says what behind the scenes. So it is . . . very
challenging in that sense but it is also very . . . pure. . . . You get to cover the govern-
ment function by what it does. And I think that doesn't happen in a lot of the other
beats around town.
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With news sources and the breaking of stories playing a much lesser role in
Supreme Court reporting than in other journalistic beats, and with so much
that is being reported available to all journalists equally and, indeed, largely in
the public record, it has even been suggested that it is quite possible to cover
the institution without actually even being there. As Tim O'Brien has stated,
tongue somewhat in cheek, this is part of what makes covering the Supreme
Court beat distinctive: "If I have access to the decision, if I have access to the
briefs . . . and now that the decisions are on-line . . . I can get the decisions in-
stantly. I can cover the Court without even being there."

In his early examination of press coverage of the Court, Chester Newland
framed succinctly the underlying reality faced by those covering the institu-
tion: "Journalists must understand that the Court is different and must re-
main different. It speaks once and is silent" (1964: 15). The consequences of
this, according to Carl Stern, a reporter who covered the Court for many years
for NBC News, is that "You cannot go to the principal actors and ask them
what they meant. You have to try to figure it out for yourself or by talking to
other people that have to figure it out for themselves." Stern, head of the Jus-
tice Department's Office of Public Affairs at the time of our interview, ex-
plained that

anyone who calls in here and asks me why the Justice Department did this or that, I
will try to explain it to them. If I don't know the answer, I will go to the relevant deci-
sion maker and attempt to find out why we did it and, to the limits that I'm permitted
to do so .. . I want the writer to understand fully what we did and why we did it. There
is no one in the Supreme Court that can have a comparable role.

For Stern, while this makes the journalist's job more difficult, it remains
an absolute necessity for the Court's proper functioning. It is, after all, the
Court's words attached to its judgments that are relied on by lawyers in de-
veloping their legal arguments. Those words need to be found in one form and
in one place only. As Stern notes, "That's why it's so important that the
Supreme Court speak only through its opinions."

The whole system would break down if, for example, you had lawyers A and B coming
before a court . . . and lawyer A says, "Here's what the law requires because of the
Supreme Court's decision in Schultz v. Schultz, and lawyer B says, "Well, that's fine,
but just a minute. Justice So and So, who wrote the opinion, said at a meeting of the
American Political Science Association last month that they really meant something
quite different." And lawyer A comes back and says, "Just a second. Justice So and So,
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who concurred, in Time magazine was quoted as saying it means something else." And
lawyer B says, "Well, just a second, in Popular Mechanics last month, Justice So and So
said it meant something quite different." We would never know what the law is. We
have to know where we can find it, and you can only find it in the written opinion that
the Court had entered into its books, and that's why there is this system, this tradition,
this understanding, that they won't amplify on what they've done outside the record.
I regard that as necessary for the system to operate. (Slotnick, 1993)

What Stern characterizes as a necessity for the system, of course, can make
life extremely difficult for the reporter who must, with dispatch, make sense
out of complex rulings often accompanied by several concurring and dissent-
ing opinions that can obfuscate the issues even further. Supreme Court opin-
ions are not written for a lay or journalistic audience, and justices rarely do
anything to make them more accessible to such publics. Indeed, some jurists
seem to go to great lengths to trump complex legal questions with complexi-
ties in their own prose. Justice Felix Frankfurter, for example, was credited
with authoring opinions that were "repositories for some of the most exotic
words in the English language." Generalizing the point, Berkson adds, "Al-
though Frankfurter's style was uncharacteristically eloquent, it is not unique
in terms of those to whom it was directed. Indeed, this lack of concern for the
general audience is perhaps the greatest weakness in Supreme Court mes-
sages. It places the responsibility of interpreting decisions squarely on the
press," where, as Stephen Wasby has observed, "the chances for misinterpre-
tation . . . increase radically" (quoted in Berkson, 1978: 50).

One of the major problems confronting the Supreme Court reporter is the
tension that often exists between making a story both intelligible to an audi-
ence as well as accurate. There is an ever-present risk of oversimplifying
things to the point where important nuances of a critical ruling are lost in
translation. An important distinction can be drawn between "inaccurate" and
"imprecise" Supreme Court coverage that is also instructive here:

The semantic line between the two terms is . . . thin. . . . But there are differences in
connotation that carry considerable implications for coverage of such a complex and
technical news field as the law. If accuracy can be defined roughly as "freedom from
error" and precision as roughly "exactness or fineness of measurement" then the ob-
vious question can be raised: Is it enough that a story be "accurate" - just free from
error? (Clayton in Hiebert, 1966: 189)

Supreme Court reporters are faced with a heavy "burden of interpretation"
that cannot be escaped with "objective" reporting or, indeed, even through
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reliance on the Court's own words. For one can be perfectly accurate in draw-
ing quotations from case decisions, yet "nine times out of ten there is no one
quotation - nor any series of quotations that can . . . within the space confines
. . . tell . . . what the Supreme Court did and what it means" (Clayton in
Hiebert, 1966: 189).

Carl Stern offered several examples of the interpretive dilemmas he faced
while on the Supreme Court beat. As a general matter, he asserted, "Cover-
ing the Court is difficult and different because it uniquely requires evaluation.
. . . [I]n a very large number of cases you're up against one of these 'is the glass
half full or half empty?' type [of] situations" (in Slotnick, 1993). One prime
case in point was the Regents of the University of California v. Bakke case,
which we examine extensively in chapter 4. In Bakke:

The question was a quota . . . that the University of California at Davis had for the ad-
mission of minorities to a medical school.... When the decision came, what the Court
basically said was that rigid quotas were no good but that race could be taken into ac-
count as a factor in admitting students Well, that decision could have been reported
as "Supreme Court Strikes Down Racial Quotas" or it could have been reported as
"Supreme Court Upholds Affirmative Action." Either headline, either way of playing
it, would have been correct, and yet they sound to some extent as though the Court
had done different things. It's a question of judgment as to what you want to focus on.
. . . I could give you countless other decisions where you could validly play it one way
or another, and it's entirely up to the skills and the intelligence and the experience of
the reporter as to how it's going to be played, and that's what makes the Court so very,
very different, (in Slotnick, 1993)

The key to how to "play" a case was often sought by Stern in the answer to
a basic question, which, itself, at times remained unclear:

The public wants to know . . . who won and who lost. That's what it comes down to,
and when you've got a case, let's say the abortion decision . . . the Casey decision, where
the Court upheld the principles of Roe v. Wade but then acquiesced in stringent new
restrictions in the state of Pennsylvania, who won and who lost? The foes of abortion
claimed they won, the supporters of abortion claimed they won, and they both did win
something. How do you play that? How do you tell your viewers . . . who won and who
lost? It's not very simple and it's not like covering a fire or covering a plane crash or an
election. It requires a certain amount of gutsiness to go ahead and make your call and
go with it. (in Slotnick, 1993)

Further, Stern noted, there were times when he and his colleagues would
see a case differently and report on it in a different light. A good example was
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the case of Rhode Island v. Innis (1980) where a murder suspect led police to
the murder weapon after listening to two officers discuss how tragic it would
be if additional deaths occurred as a consequence of the missing gun being
found by mentally disabled children who lived near the murder site. The ques-
tion for the Court was whether Innis had been unconstitutionally coerced into
revealing damaging information through a psychological ploy.

Well, the Supreme Court decided about what you would expect.... On the one hand,
they want to preserve constitutional rights; on the other hand, they are reluctant to
turn killers loose on technicalities. . . . And, so, what do they do? They said if this was
done intentionally by the police officers as the . . . psychological equivalent of the rub-
ber hose, then it was no good. The statement that was made . . . had to be thrown out
[and] he was entitled to a new trial. But they said in this case there was no evidence
that it was a ploy. This was just idle chitchat... by the officers, and they let the con-
viction and the sentence stand.

At this point, Stern had a judgment to make:

Well, I called my office and I said to them, "Hey . . . big expansion in Miranda. Now
not only is the rubber hose out, but even the psychological ploy is out." And they said,
"Well, that's funny. AP [Associated Press] is just moving it. They're running this thing
as a big cutback in Miranda" I said, "Cutback? That's not possible. I'll call you back."
So I go next door to Lyle [Denniston, currently of the Baltimore Sun and longest
tenured Supreme Court reporter]. I say, "Lyle, how are you playing this?" And he says,
"Oh, big cutback in Miranda." I said, "How do you figure that?" He says, "Well, up un-
til now the officers might have been afraid to engage in any kind of conversation that
would extract this kind of statement because they knew it would be in jeopardy in a
court proceeding and the whole thing might get thrown out. But now they know that as
long as they label it idle chitchat they can get away with it." I said, "Lyle, I understand
your point, but to me the larger issue here is that the psychological ploy is out." And I
go back to my desk . . . and I call, and they said, "All right, which is it?" "Well," I said,
"it's both. It's what question you're asking, it's what you're looking at." And the editor
says, "It can't be. It's either a cutback or an expansion." Well, life is not that simple for
Supreme Court reporters. I played it that night as an expansion of Miranda . . . but
here's two reporters who see the case in an entirely different way. (in Slotnick, 1993)

While it is a primary component of most journalists' work (see, for exam-
ple, Fallows, 1996), Stern's commentary makes it clear that the felt necessity
to declare winners and losers can create intractable problems for the Supreme
Court journalist. As Linda Greenhouse has observed, "I am often uneasy
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about the binary won-lost approach to reporting on the Court. To what extent
do stories like these, even the most nuanced and sophisticated, mislead read-
ers and risk overly politicizing discourse about the Court and its work?"
(1996a: 1551).

COVERING THE SUPREME COURT:
WHAT TYPE OF TRAINING?

Scenarios such as the Bakke, Casey, and Innis cases discussed above point out
dramatically the critical importance of having journalists covering the Court
who have the ability and the know-how to make informed judgment calls when
interpreting complex decisional outcomes. At the same time, they raise the
question of what skills and backgrounds facilitate excellence in Supreme
Court reporting. Historically, a considerable amount of criticism has targeted
the qualifications of Court reporters.

Expanding on the criticism of Max Friedman discussed in the previous
chapter, the story is told of Justice Frankfurter chastising the New York
Times's James Reston with the accusation that his paper would never consider
having a writer cover the New York Yankees with as little knowledge about
baseball as Supreme Court reporters tended to have about the Court and the
law (in Ericson, 1977: 604). In the mid-1960s longtime Court analyst James
Clayton could complain that

the Washington bureaus . . . still think the way to cover the Court is to wait for a bul-
letin from one of the wire services announcing a major decision, then to obtain a copy
of the decision and give it to a reporter to write. . . . As long as newspapers attempt to
cover the Supreme C o u r t . . . in this fashion, inaccurate reporting is, upon occasion, a
foregone conclusion, (in Hiebert, 1966: 184—185)

As Grey observed, "It is not a subjective judgment to conclude that many re-
porters appear at the Court without knowing very much about what is going
on" (1968: 75).

In some respects, the mid-1960s through the mid-1980s corresponded with
a renaissance in professionalism in Court coverage. Some analysts noted an
improvement in the preparation and backgrounds of those covering the insti-
tution, at least for "national" newspapers and the television networks (Shaw,
1981: 18). Recall, also, Tim O'Brien's assertions that
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Max Friedman's observations about the news media and the Court years ago are sim-
ply no longer valid. . . . Felix Frankfurter lamented that the Supreme Court doesn't
get the media attention the World Series does. It does too! (in Slotnick, 1991b: 131)

This may be true generally across the nation's leading newspapers and may
have characterized accurately the nature of television news coverage of the
Court at the height of the networks' commitment to covering the institution.
The suggestion that that day has passed, however, will be explored later in
chapter 3 as well as through the extensive data analysis reported throughout
this volume. For now, we return to the central issue of what it is in the prepa-
ration, experience, and training of a journalist that offers the potential for ex-
cellence in covering the Court.

Broadly, James Clayton has written, one "must know the Court's history
and its place in American government; he must know something about the
Constitution and what it means" (in Hiebert, 1966: 188). Lyle Denniston, the
current dean in length of service in the Court's press corps, adds:

If one does not have an enormous fascination with the substance of the law, it is the
purest of illusions to think that you can go and cover the Supreme Court for more than
one or two terms at the most and get any kind of pleasure out of it, because the Court
is a beat for a student of the Court and not for a transient who simply passes through,
(in Slotnick, 1993)

Just as legal academicians have mused over the necessity of prior judicial
experience for excellence in Supreme Court justices (with numerous exam-
ples available to bolster both sides of the argument), commentators and prac-
titioners have addressed the issue of what relevance some legal training
and/or a law degree has for excellence in Supreme Court reporting. Here, too,
examples abound on both sides of the ledger. In a survey conducted in the late
1980s of twenty-four "regulars" covering the Court, Rorie Sherman found
that nine were attorneys including Stephen Adler of the Wall Street Journal,
Richard Carelli of the Associated Press, Tim O'Brien of ABC News, Carl Stern
of NBC News, Stuart Taylor of the New York Times, and Stephen Wermeil of
the Wall Street Journal. Among the prominent and equally well-respected lay
reporters, however, were Rita Braver of CBS News, Al Kamen of the Wash-
ington Post, Nina Totenberg of National Public Radio, and Lyle Denniston of
the Baltimore Sun (1988: 33).

Carl Stern underscored the importance of having "knowledge of what
courts do and what is required by the game of jurisprudence, and if you don't
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know that, you could have erroneous impressions and end up doing stories that
are either not very helpful or, at best, let's say confused." The "knowledge"
that Stern referred to, however, did not necessarily flow from legal training per
se: "That's not to say that you have to have a law degree. I'm not saying that.
Lyle Denniston knows more law than the rest of us put together. . . . It's not
the degree, but it has something to do with knowledge and experience."

Linda Greenhouse, who prepared for her New York Times Supreme Court
assignment by spending a year earning an M.A. at Yale Law School in a pro-
gram designed for journalists, emphasized the professional demands of the
beat: "When I got here, of course, I found that there was an awful lot of on-
the-job training . . . and the book learning from Yale didn't . . . necessarily
translate into the job of daily coverage of the Court.... [W]hat really matters,
or what really matters to editors, certainly, is the background in daily journal-
ism and the . . . nuts-and-bolts craft of turning out. . . stories against a daily
deadline" (in Slotnick, 1993). As noted by Stuart Taylor, who has covered the
Court for several prominent venues, "I think all things being equal, a good
journalist without a law degree is going to do a better job than a mediocre jour-
nalist with a law degree" (in Davis, 1994: 67).

With these perspectives in mind, CBS News reporter Jim Stewart sug-
gested that, in some circumstances, legal training might, conceivably, even
work against a reporter's effectiveness given the airtime or print-space con-
straints confronting reporters:

I would certainly hope that it's never true that having a law degree would be a detri-
ment to being a good journalist. . . . A law degree . . . just sharpens your mind . . . so
I would hope that's not the case. If, on the other hand, you approach covering the
Supreme Court as a lawyer as opposed to a journalist, then you are going to be in big
trouble because it is not an exaggeration when they tell you they will take one minute
and twenty-five seconds from you. And they don't mean one minute and twenty-six
seconds either. And . . . most lawyers would throw up their hands. I don't think they
know how to be that concise.

Carrying the argument that legal training may actually be a detriment to
Court reporting to an extreme conclusion, Lyle Denniston has suggested that
"if a reporter hangs around judges and lawyers too long he begins to smell like
them. A journalist has his own smell and he should never trade that aroma for
someone else's" (in Davis, 1994: 68). Elaborating on this view, Denniston
added:
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[T]o my mind the biggest problem we who cover the judiciary now have is . . . the fi-
nal triumph of that notion that you ought to go to law school before you cover a court-
house for a medium of communication. That is pure . . . 105 percent bullshit. . . . You
do not need to go to law school to cover a courthouse. The law teaches you respect for
order, it teaches respect for tradition, it teaches you respect for hierarchy. And every
one of these values is alien to the proper practice of journalism. . . . I know what I'm
doing.... I am a self-confident journalist who would not think of walking into a court-
house to cover it unless I was properly prepared to do so. And that does not mean that
I have a law degree. It means that I am properly prepared to translate what goes on
there for people who don't care three seconds about the substance of the law. They buy
me not as a law review. They buy me as a medium of immediate communication, and
that's all they want from me. (in Hodson, 1996)

Few, if any, journalists have staked out the position that advanced legal
training is a necessity for covering the Court. None, however, is as passionate
in his disdain for such training as Denniston. Some lawyer-journalists have
suggested that their legal training gave them an edge on the beat, albeit not
necessarily for its substantive relevance. In Tim O'Brien's case, a law degree
facilitated obtaining the Supreme Court assignment in the first instance, while
his personal interest in what he is covering has sustained it:

I think what I brought to the beat was a law degree, and that helped me get it. But I
also brought a great interest in the work of the Supreme Court and the issues before
the Court and I think that has been my ticket to success at the Court. . . . You have to
care about what the Court is doing. You have to have a feel for the issues. And I think
you can have that without a background in law.

In Fred Graham's view, his law degree offered a special status that facili-
tated his relationship with then Chief Justice Warren Burger:

It may not surprise you to know that there are a number of people in the legal profes-
sion and especially among judges who can't bring themselves to really accept the fact
that a person who is not an attorney is, indeed, a complete human being. And just the
fact that you have the law degree in some sort of subliminal way makes all the differ-
ence in the world in some instances. . . . Chief Justice Burger, you know, really didn't
like reporters at all, and, particularly, he didn't like television. He really didn't like tel-
evision reporters. He called them all kinds of bad names. And he and I, we had a won-
derful relationship and we talked a lot . . . . And he would say to me, you know, "These
reporters do this and reporters are terrible," and I would be looking at him, and here
I am a reporter. And I realized as our relationship went on, that as an attorney he re-
ally didn't attach the stigma to me, and so there is something to be said for being a
lawyer, (in Slotnick, 1993)
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At the margins, Graham has written, his law degree could be useful in en-
hancing his credibility:

I learned over the years that the true importance of my law degree was not that it helped
me to write knowledgeably about the cases but that it removed the stigma of being a
"non-lawyer." The fact that nobody has ever been called a "non-dentist" or a "non-
plumber" suggests that lawyers and judges tend to view the uninitiated with more
skepticism than other professions do, and the shingle on my wall made them more
likely to talk freely with me. (1990: 135)

Further, the degree could be useful within the confines of the news organ-
ization as well. As Graham explained, "When I first went to CBS . . . Richard
Salant, who was president of CBS News, was a lawyer, and he was very proud
of the fact that he had gotten a lawyer to cover legal matters. . . . I pulled my
sheepskin off on them. I would say, 'Look, I'm the lawyer here, and I say this
is important.' And they would say, 'Oh, well, let's do it . '"

The relevance of what one must "know" to cover the Court relates closely,
of course, to the question of what one is seeking to portray and deliver to one's
audience. Lyle Denniston proclaims that his readers do not turn to him as a
law review. What, then, do Supreme Court reporters and, in particular, tele-
vision reporters covering the Court perceive to be their job? What is it they
are trying to do?

T H E J O U R N A L I S T I C TASK
O F T H E S U P R E M E C O U R T R E P O R T E R

The task for reporters covering the Court begins with determining what por-
tion of the institution's work is "newsworthy." Generally, as Lyle Denniston
explained, a story is newsworthy if it's about "an object of contemporary fas-
cination" (in Slotnick, 1993). Denniston, like most specialists covering the
Court, can identify what warrants coverage almost instinctively:

After having been in this business now for very close to forty years, I don't wake up at
night wondering how I'm going to cover the judiciary tomorrow. I've been doing it long
enough that it's not simply a transitory adventure.... I'm a professional journalist...
in the sense that I know what's news and I can tell it when I see it. I'm like Potter Stew-
art in the jfacobellis case. . . . I know what's news. I don't have to consult any muse, I
certainly don't have to ask any lawyer, and God knows I don't ask any judge. And what
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is news to me is what, perhaps, transitorily fascinates the milkman in Hyattsville,
Maryland. . . . He has maybe three minutes to read Lyle Denniston's work, however
much effort I've put into it. He trusts me not to waste his time with material irrelevant
to what fascinated him. So I find myself routinely putting myself in his driver's seat
and saying, if I were going to read this story, what would I most want to know about
this? . . . What was the outcome? And why did it come out that way [?] in a way that I
can understand, (in Hodson, 1996)

In chapter 3 we will examine in greater detail what, particularly, about the
Court's work might make it newsworthy for television news. For now we will
simply note that, within the confines of what is newsworthy for television, net-
work reporters tend to define their task similarly to Denniston's. As Tim
O'Brien noted, "I think our job is to take these issues that are so very important
and make them relevant to our audience. I think this is true whether it's news-
paper or broadcasting." For Fred Graham, it is the "why" that is most interest-
ing: "I always felt that average people could understand these complicated legal
and constitutional issues if you were able to cast it in terms of'why.' Why is the
law developing? Why is this an issue?" For Carl Stern, "The important thing is
impact. Impact. What are the ramifications of the decision? What does it mean
to people? That's the important part. . . . Impact, significance, ramifications.
That is always what it is about." Pete Williams, too, underscored that "televi-
sion places a very high premium on 'What does this mean?'" while emphasiz-
ing the centrality of the "human element" in covering Supreme Court stories:

What was the controversy? What was this case all about? You have to have that human
element in there. This is a story about a lady, the guy ran over her foot and killed her
dog, and the barbecue thing fell on her, you know, started a fire. You have to have all
that stuff in there... . [T]his started out as a dispute. Who are the people who are mad
at each other and why? . . . And then I feel some obligation to . . . rather than just say
what the Court said, to say why it is that they said what they said. What did they base
that on? . . . But the folks who put the broadcast together always want to know, well,
what does this mean? Where do we go from here?

Jim Stewart of CBS News cautioned that, as a journalist addressing a gen-
eral audience, he could not attempt to go into great detail or offer analyses
analogous to those reporting for specialized publics such as journalists he had
witnessed earlier in his career while covering the Defense Department:

[There are] people who follow cases for a specialized audience that I'm not going to
ever attempt to compete with in terms of understanding the complexities of the Court.



The Supreme Court Beat 29

I find that there is a great deal [more]. . . interest in the interplay among the justices
than I care about. . . . I don't want to come off sounding stupid, but I really don't care
about how many questions in an afternoon Sandra Day O'Connor might ask, or how
she is going to end up being, as she often is, the swing vote, the consensus builder. That
sort of inside baseball stuff. . . may be of interest to people who've made a lifetime of
covering the Court and intend to record all of that in a book one day, but it doesn't
mean anything to an average viewer. Nor, might I add, an average reader. I was in news-
papers for twenty-three years, and I think, quite frankly, I would have covered the
Supreme Court the exact same way as I do now. I would have picked the cases that I
think mean the most to the average American. . . . And you try to find a way to make
them be interested in it.

Stewart went on to suggest that, while his audience was not the same as that
of the New York Times, the broader issue was not, necessarily, who his audi-
ence was but, rather, what he as a reporter should be doing:

You've got to remember what you are. You're a reporter. Your first job is to understand
what it is that just occurred and then figure out a way to explain that so that others can
understand. . . . [W]hen I first started this beat, the trappings and the decor and the
great majesty of the Court can sometimes make you feel like, "My God, am I fully un-
derstanding what's going on here?" And I would . . . go the next day and read Linda
Greenhouse and say, "Oh, my God, she interpreted these three questions that the jus-
tices . . . asked, and she has derived from the way they asked those questions and cor-
related it back to previous decisions and pretty much come to a conclusion of what the
Court is going to decide in this case." And I wasn't able to do that. . . . But then I
thought, "Well, who the hell am I kidding?" It would take a fool to go on national TV
after an arguments case before the Supreme Court and say, "and therefore the deci-
sion is going to be probably five to four." Oh, give me a break. That's not your job any-
way. Your job is to reflect what happened here and say it in a way that you and I can
understand.

Given the Court's relative invisibility and, consequently, the central role
that the media, particularly television news, play in informing the public about
the Court's work, the question arises of whether journalists feel they have a
special "public" function or educative role in covering the Court that may not
be present in reporting on more widely seen and understood institutions.
From Linda Greenhouse's perspective, it is not the journalist's role, neces-
sarily, that is different but, rather, the setting in which that role is performed:

It's basically the same role of making a government institution accessible . . . but you
have to do it differently. . . . I see myself kind of in the role of a translator, not only
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translating . . . the legal jargon into ordinary English but sort of putting . . . the cases
in context both in terms of their background and their implications and in what they
say about the ongoing life of the institution. And I think you have to do that on a more
. . . ground-zero basis than you do in covering institutions that are just, by their na-
ture, more accessible and people . . . know more about them, (in Slotnick, 1993)

In Pete Williams's view the suggestion of a public function or an educative
role for journalists covering the Court is a "Wouldn't it be nice?" kind of ar-
gument:

Wouldn't it be nice if television said to itself, "Gee, you know, people only get their
news from television, and so we'd better cover the Supreme Court more." It isn't go-
ing to happen. And, I suppose, as a matter of social responsibility and all that. . . you
can make that argument. Naturally, as Supreme Court reporters we make that argu-
ment. . . . But I don't think it is anything our managers in New York get up thinking
about. . . . And it's too bad, probably, but that's the way it is.

Tim O'Brien is more willing to accept openly that he performs, in part, an
educative role:

I think that we should try to serve an educational function, not just what the Court is
doing, but educate people about the competing interests involved on such matters as
affirmative action and racial gerrymandering and school desegregation and the right
to privacy and free speech and the death penalty. . . . [N]one of them is as easy as you
might think and . . . the more educating we can do the better.

O'Brien noted, however, that the best opportunities to educate the public on
legal issues may arise in the context of covering sensational stories and not,
necessarily, in "routine" coverage of the Supreme Court's docket. Take, for
example, coverage of the celebrated murder trial of O. J. Simpson, warts
and all:

There are a lot of issues that have gotten before the Supreme Court that we really had
to struggle to get on the air. . . . The duty of the police to preserve evidence? The
Supreme Court said in Youngblood v. Arizona, "ain't none." . . . [I]t was tough getting
that story on, but it was debated for hours in the O. J. Simpson case and that debate
enlightened the public. . . . [W]hat about the right against search and seizure and the
rule against allowing into evidence material obtained in violation of that right? The ex-
clusionary rule - people think that's a technicality. Watch the O. J. Simpson case, [and]
I think most people see it's not a technicality. It is really very important. What about
the role of race in jury selection? A big Supreme Court issue that people have seen de-
bated on television in the O. J. Simpson case and, I dare say, have debated themselves
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around the breakfast table [Television coverage in O. J. Simpson, yeah, is it a class-
room or a circus? It is clearly both, and the benefits of the TV classroom have been
enormous in the O. J. Simpson case.

Many journalists range between wishing that they did a better job educat-
ing the public and openly accepting an educative role. Standing adamantly
against any notion, however, that he had an educative role or responsibility to
play in covering the Court is print journalist Lyle Denniston:

It is no part of our obligation nor is it even, perhaps, any part of our opportunity to be
the public spokesperson for the Court. We are not part of the furniture of the judici-
ary. . . . It is highly inappropriate, I think, to assume that when a reporter walks into
the courthouse he or she is going to feel that their function is best fulfilled when he has
helped the Court explain itself to the public, or have themselves function as a medium
through which the Court can be understood. . . . We are covering the judiciary as an
arm of government, and we are no more an apologist for the judiciary than one can ex-
pect a reporter covering the White House to be an apologist for the president or the
presidency.... I think we have to . . . get away from the notion . . . that the press, some-
how, has an obligation to be useful, to be an educative medium for a complicated in-
stitution like the judiciary. First of all, we're not competent to do that. Second, we're
not interested in doing that. We are covering the news as news, (in Hodson, 1996)

Denniston's position is not derived from any antipathy to education per se.
Rather, it is based on a lifetime of commitment to his understanding of the
First Amendment's dictates and his concern that, somehow, a press that
"failed" to educate the public sufficiently could find its rights endangered. In
Denniston's view, "We do not have to earn our rights."

Many people in this country . . . think of the press . . . the same way they think of the
judiciary; as a public institution that is . . . performing a public service. A lot of peo-
ple will make the argument, and they make it very sincerely and, indeed, with a good
deal of passion, that the only reason there is a First Amendment is for you to perform
a public service. Absent the proper responsibility in the performance of that public
service, you're not entitled to any rights at all.

Denniston takes great issue with this perspective:

I have spent a good deal of my professional life . . . trying to make the point that we
just happen to be an institution that has a constitutionally guaranteed right to speak
in the same way that every one of you walking up and down the street. . . has a right
to speak. And we do not have to pay for that right by fulfilling somebody's objective
sense of public service. It is not a right that is going to be withdrawn from us except
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by the appropriate processes of constitutional amendment or by nibbling away by the
judiciary.

Ultimately, for Denniston, the only "check" that legitimately operates on
journalistic performance short of constitutional change is a commercial one:

We do not have to perform in a commercial setting in a way that will achieve a Good
Housekeeping Seal of Approval from the judiciary or, indeed, from our own readers.
Our readers vote with their subscriptions or with their quarters in the box. If they stop
voting for us, then we go under. I worked for a wonderful institution, the Washington
Star, that went under. Not because we were failing in public service. Not because we
were failing in educative function. But because times and commerce passed us by. And
we will not, in my business, improve what we do in terms of what you, the consuming
public, buy, on the basis of trying to earn our rights or trying to earn your respect. That's
not what we're about.... It's a nice thing, in social value terms, if one of the unintended
consequences of quality journalism is that we educate the public now and then. But
what I'm trying to stress is, do not think of this as an obligation. Do not lay upon us the
burden of justifying our right by the quality of our performance, (in Hodson, 1996)

Fred Graham agreed with Denniston in saying, "I don't think there's a
Good Housekeeping Seal of Approval for journalists." He differed somewhat,
however, in his perspective on the First Amendment and its implications for
journalistic performance:

I would agree in some, perhaps, pristine sense that there is not a responsibility to the
courts, perhaps, to a certain level of coverage. But all journalists, I believe, feel there is
a responsibility to themselves as professionals and . . . as citizens to do what they do
in a responsible way. There is a constitutional right there in the First Amendment, but,
of course, it is premised on the fact that the results of that will be socially beneficial
coverage. And I know just from my own personal experience now when COURT TV
selects the cases that it is going to cover . . . we do have a mix and we have a formula.
And the formula is not just necessarily where the most titillating action will be. It's so
many civil cases, so many criminal cases, some appellate cases . . . and trial cases. . . .
[P]art of the reason for that is to serve some public function in informing and educat-
ing the public, (in Hodson, 1996)

THE COURT'S PUBLIC INFORMATION OFFICE

While we have emphasized the unique nature of the Supreme Court beat, it
is important to underscore that reporters covering the institution are not
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completely isolated and on their own when performing their work. Over time,
many significant alterations have been made in the relationship between the
Supreme Court and the journalists who cover it. Notably, until the late 1920s,
reporters did not have access to copies of opinions at the time they were
announced, and they were forced to rely in their reporting on their under-
standing of what they had heard. At that time, proofs of decisional texts be-
came available, but only after rulings were completely read or announced in
the courtroom. Now, of course, reporters do receive welcome assistance from
the Court's Public Information Office, although, as we shall see, the office is
very different from press operations in other governmental settings.

The Court's Public Information Office was formally established in 1935,
and, in 1947, a full-time Public Information Officer (PIO) was appointed
(Davis, 1994: 30). According to Richard Davis, "The office was a direct re-
sponse to press requests to the chief justice for assistance. . . . In order to re-
duce attention to the addition, the Court did not even officially announce the
change" (1994: 36). At first, the PIO's job consisted largely of distributing
opinions of the Court. In time, the scope of the job increased as additional ma-
terials were made available to reporters (such as certiorari petitions, the
Court's conference list, orders list, briefs of the parties, and amicus briefs),
and the PIO became a source for additional information (such as the sched-
ule of oral arguments and identification of which days would be decision days)
(Davis, 1994: 36^9).

Davis underscores some important differences between the Court's Public
Information Office and the more publicly prominent press operations in other
governmental settings:

Even the title of the Court's press relations arm reflects its effort to disassociate itself
with an image of media manipulation. While the title "press secretary" and "press of-
fice" have acquired wide acceptance in the parlance of government public relations,
the Court prefers the more benign term "Public Information Office." The term con-
notes a mere conveyance role to the general public without specific reference to the
primary mechanism of public knowledge, that is, the press. (1994: 47)

Toni House, who has served as the Court's Public Information Officer since
1982, confirmed the basic thrust of the PIO's job, while linking it more di-
rectly to serving the press:

My job is peculiar in Washington because this office doesn't spin, it doesn't flap, it
doesn't interpret. Our job is to put the news media together with the information that
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they need to cover the Court. Most importantly, when an opinion comes down, we put
it in the hands of a reporter. That reporter is responsible for deciding what the Court
said him or herself. We don't say, "Well, actually, what the Chief Justice meant in this
opinion was X, Y, and Z." Our belief, and certainly the belief of the people I work for,
is that . . . it's our job to make sure that people get it and then get out of the way.
(C-SPAN, 1996)

In discussing House's job, Fred Graham noted its inherent difficulties and,
in a sense, her need to play the role of an "honest broker":

She's as helpful as she can be. . . . I sense that she is perpetually caught in the middle
between Chief Justice Rehnquist, who either couldn't care less or, to a certain extent,
probably has negative views of the media and media coverage. And she is loyal to him.
. . . But she also knows that in order to have . . . as full and accurate coverage as pos-
sible, she needs to do what she can to accommodate the media, and she does that. And
I think she is a wizard at being able to reconcile the two.

For her part, House explained that, while she works for the Chief Justice,
she serves the interests of journalists as well:

When I interviewed with Chief Justice Burger I said to him . . . I see the job of the
Public Information Officer as someone who really is a go-between, who brings the con-
cerns of the journalists to the Court and the concerns of the Court to the journalists.
And that's what we have tried to do here. We have tried to act to be an advocate for the
news media to the Court, sometimes successfully and sometimes not. But we certainly
feel that's our responsibility. (C-SPAN, 1996)

House's own characterization of the job, which corresponds closely to Fred
Graham's assessment of her stellar performance, has not, in Graham's view,
characterized the way the office has always worked:

There was one very bad Public Information Officer. . . . Not only did he lie to us, but
when we complained to Burger, Burger didn't mind that he lied and probably liked it.
That was the way I read it. I went personally to Burger and complained about his guy
lying, saying, "Hey, this is not Vietnam. . . . You're not at war, and we're not trying to
scuttle what you're up to." And Burger said basically, . . . "Well, you know, he's my
Public Information Officer, and I approve of the job he's doing." Toni House has never
lied to me, and I've never heard anyone complain she lied to them. . . . [S]he realizes
. . . that's such a compromising thing.

Richard Davis has reported that one journalist covering the Court during
House's tenure complained, "I don't consider it an information office. It
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ranges from no information to disinformation. Anybody who understands the
English language can't help but be offended by the term 'Public Information
Office' at the Court" (1994: 48). This was clearly not a perspective that was
shared in any of our interviews. Reporters' wish lists for the Public Informa-
tion Office all concerned "housekeeping," not substantive matters, and gen-
erally centered on things that the PIO had little control over obtaining or dis-
seminating. Thus, some reporters wished they were better informed about
and had greater access to off-the-bench appearances and speeches made by
the justices, or could routinely receive information about the reasons justices
recused themselves from hearing cases. All the reporters recognized, however,
that the justices did not answer to the Public Information Officer. As Pete
Williams observed, for example, Justice John Paul Stevens never offers a rea-
son for recusing himself, and it would be quite useful to reporters if he did:
"And Toni House could go up and say, 'Now, Justice Stevens, you really ought
to do this.' And he's going to say, 'Thank you very much, but I just don't do
that.' And, so, what can she do?" Tapping the consensus of reporters cover-
ing the Court about the Public Information Office, Williams concluded:

They don't spin, they don't tell you why a decision is important.... If you go and say,
"What are the important cases?" they'll say, "Hey, here are the briefs, read it yourself."
. . . They're very good at answering questions about why the Court does things certain
ways.... They are very good at that kind of institutional question. They are very good
at explaining the funky little customs of the Supreme Court. They are very good at
helping us with logistical arrangements, where we can put our crew and all that kind
of stuff. . . . And they do a very good job of managing the flow of reporters in and out
of the courtroom. . . . But I don't know what more they could do.

SUPREME COURT REPORTERS, THE JUSTICES,
AND THE CLERKS

We have already taken note that one hurdle facing Supreme Court reporters
in their efforts to cover the institution is the relative dearth of traditional news
sources. The Court's members and staff all place a premium on secrecy and,
to the extent that the relationships between journalists and their sources are
often based on mutually beneficial exchanges, journalists are perceived to have
little to offer the Court in this regard. This is not to suggest that there is no
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interaction whatsoever between journalists and the justices but, rather, to un-
derscore that the relationships that do exist do not appear to affect the cover-
age of the institution or offer much journalistic payback. Fred Graham has writ-
ten that Supreme Court justices could hardly be considered "news sources" in
the journalist's lexicon: "There was an understanding in my dealings with
them that all conversations were off the record, and confidential Court busi-
ness was usually not discussed." While justices might assist the journalist in
confirming or denying material for a story, "none played the spin-control
game that is routine everywhere else in Washington. None of them tried to
manage the news by putting their views, or themselves, in a favorable light"
(Graham, 1990:119). Graham offered a vivid description of the task the Court's
reporters consequently faced:

Covering the Supreme Court was like being assigned to cover the Pope. Both the jus-
tices and the Pope issue infallible statements, draw their authority from a mystical
higher source, conceal their humanity in flowing robes, and because they seek to pre-
sent a saintly face to the world - are inherently boring. (Graham, 1990: 119-20)

Graham explained that his access to the justices during his tenure at the
Court varied a good deal as a result of personality differences. Some, such as
Potter Stewart and Lewis Powell, he considered to be close friends. Ironically,
Graham developed a close relationship with Byron White, a justice generally
known for his hostility to the media:

This happened because he and I were making speeches on the same program in Salt
Lake City one day. . . . Byron White is sitting here being introduced, and a huge man
from the audience walks up, stands beside him, and starts beating him on the head....
And I said to myself, "You know its a shame I'm a reporter. Reporters are not supposed
to be involved in events." And then I said, "Wait a minute. I'm not here as a reporter.
I'm on the program." (Quoted in Slotnick, 1993)

Freed from his journalistic responsibilities, Graham came to White's aid, and
"he and I just got along very well after that" (in Slotnick, 1993). More gener-
ally, Graham concluded, "My experiences with the justices was that you didn't
talk shop . . . and they didn't tell you secrets. I found some of the justices re-
ally were a little lonely. . . . Abe Fortas told me . . . 'The phone never, never
rings when you're a justice. Nobody calls you up.' They miss the camaraderie.
. . . Lawyers are in awe of them" (in Slotnick, 1993).

The relationships of other reporters with the justices offer variants of the
portrait Graham paints. Linda Greenhouse, for example, confessed, "I've
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never rescued a justice, and I don't have anywhere near the kind of personal
relationships Fred describes. I have what I would call a . . . mild social ac-
quaintance with a number of them. . . . [I]f they met me on the street, I think
they would recognize me, but it doesn't go beyond that" (in Slotnick, 1993).
For his part, Tim O'Brien noted that it "depends on the justice":

Some justices avoid us like lepers, and others you can take to a ball game. I took Harry
Blackmun to a ball game. He almost got hit by a foul ball. I went to chase the ball
down. I thought his wife might like it as a souvenir . . . and some six-year-old beat me
to the ball and forty thousand fans cheered for the six-year-old. It turned out to be
very embarrassing.

Carl Stern indicated that, purposefully, his interaction with the justices was
"virtually none, almost none":

I have some personal friendships with some. But I went out of my way, and there are
reporters who feel differently about this. While I was covering the Court, I never in-
vited a justice to my home. I never tried to engage a justice in conversation at a social
event. I gave them wide berth because I felt they would be uncomfortable. I never
called one on the phone to ask them something about a pending case or a court deci-
sion. That's not to say I never talked to them on the phone at all. There were a couple
of instances when I did in connection with particular needs that I had. For example,
there was one case that Justice [Thurgood] Marshall heard in his chambers, and I
thought he should let some press people attend, that sort of thing. But I never called
. . . the justices or the clerks to ask them to reveal something to me in confidence be-
cause I felt. . . that would suggest that I'm the kind of person who thinks they are the
kind of person who would tell me. And I had too much respect for all the justices to
even suggest by implication that I thought they were the kind of people who would tell
me stories out of school.

Alone among the reporters commenting on this subject, Lyle Denniston
conceded that he would not be averse, necessarily, to using justices as sources
and that he had, at times, been told things "out of school." But he also indi-
cated, in this regard, that his interactions with justices had not been particu-
larly beneficial in his journalistic work:

Over the years I have had relationships with the justices such that I can call them on
the phone or I can go up to chambers and chat. And those relationships sometimes
have involved discussions of cases, and I have been told things that, in tribal normali-
ties, I shouldn't have been told. But, by and large, the relationship that I have with
them is, basically, they know who I am and what I'm about, and I know who they are
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and what they're about.... But they are not good news sources, I will just tell you that.
You can spend a lot of time talking with a justice and get damn little for the effort. And
I suspect that's as it should be. (in Slotnick, 1993)

If the justices are not useful sources for Supreme Court reporters, the ques-
tion arises, what about their clerks? Here, Fred Graham suggested, clerks may
have been a useful source at one time. Later, whether because of his aging or
a new environment at the Court in the wake of the publication of Bob Wood-
ward and Carl Bernstein's clerk-attributed book, The Brethren, and Warren
Burger's aggressive drive for secrecy, the situation changed. Early on, Graham
interacted "quite a bit with the clerks because I was more their age and, really,
it was helpful":

I had a clerk who tipped me off about Abe Fortas doing so much off the bench on the
Vietnam War. This young man was outraged that Fortas was sitting on draft cases and
writing opinions sending kids to jail, with indignant opinions about how unpatriotic
these kids were. And this clerk knew from things going on around the courthouse that
Abe Fortas was on the phone to Lyndon Johnson and they were discussing bombing.
It was outrageous. And that was something that I was able to do a story on.

Clearly, however, Graham recognized that going with a story where a clerk
served as a source could be journalistically dangerous:

I had . . . one of the clerks tip me off about the fact that they were going to uphold the
conviction of Cassius Clay. Well, of course, on the day they were supposed to do that,
[John Marshall] Harlan changed his mind, and they didn't uphold his conviction. I
would have been wrong if Fd gone with the story. . . . [I]n talking to the clerks it was
helpful to get the background of some of the sort of perceptual differences among the
justices. . . . In terms of trying to find out who's going to decide what, I was always
leery of that. As I got older I found that, because there was an age gap between me and
the clerks, I didn't know them as well. Chief Justice Burger really kind of intimidated
his clerks. They thought they would be fired if they were seen talking to me. In fact,
one of them almost ran away from me at a party, and I kept following him around . . .
and he kept backing off and I couldn't resist.

A NOTE ON INTEREST GROUPS
AND THE SUPREME COURT REPORTER

In a setting where the decision-making justices are not routinely available as
sources and their press arm, the Court's Public Information Office, provides
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information but doesn't interpret it, interest groups have made a concerted
effort to step into the void and provide their policy spin on the Court's work.
Groups and their spokespersons are widely and routinely available today in
press-conference and interview settings, often on the public plaza in front of
the Court itself, to meet with reporters in preterm briefings, to comment on
certiorari grants and denials, to dissect oral argumentation, and, of course, to
offer their views on the Court's decisions. As Richard Davis has observed, "In
an age of institutional and individual attempts to shape news coverage, the
Court's failure to engage in overt activities associated with such attempts -
news conferences, photo opportunities, and so forth - creates a vacuum for
interest groups to fill" (1994: 100-101).

Finding group spokespersons to serve as sources for stories is, clearly, not
a problem for the Court reporter. Linda Greenhouse explained, "I don't make
too many phone calls. People call me. Usually the fax machine starts churn-
ing out. Usually it's having to fend off phone calls" (in Davis, 1994: 87). Tim
O'Brien, who often skips news conferences called by groups, added, "It's
amazing . . . the number of interest groups that are holding briefings to mark
the great Supreme Court cases coming up and give you their spin on it." The
situation can be particularly acute for the television reporter providing cover-
age in the open Court plaza. As noted by Jim Stewart, "The reaction is never
a problem. These assholes line up for two blocks around the building and
stand in front of your microphone."

In relying on and utilizing group perspectives, journalists are, of course,
adding substantial color and richness to their stories on the Court. Equally
obvious, the Court reporter must incorporate group spins in their stories
without being unduly manipulated by their sources. As Miranda Spivack of
the Hartford Courant explained, "You know you have to depend on people who
have a vested interest. So you know you have to take what they say with a grain
of salt. I figure everybody is giving me their own gloss, and I just have to sift
through it" (in Davis, 1994:90). Tim O'Brien recognized both the importance
of interest groups in his work as well as the reality of his differential treatment
of them:

We need them in the sense that Congress needs them. The more information we have,
the better. Now, not all interest groups are treated the same. Those that can present
their arguments in an objective context and without distorting facts, you get to know
who they are over a period of time. You expect them to explain their own point of view,
which is their own point of view but without distortions. They have a great deal of
credibility.
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Summing up the views of his colleagues, Pete Williams broadly assessed
both the input he receives from groups as well as his cautionary approach to
them:

I probably get fifteen faxes a week from someone trying to say, "Hey . . . it's the all-
important Schwartz v. Fern case. Critical. Essential." If you already think it's impor-
tant, you say to yourself, "Okay, now I know where this group stands on it." If you
don't think it's important, they're not going to change your mind. Look, there are lots
of little seminars that go on around town... . The Chamber of Commerce has its, and
the ACLU has its, and, sometimes, the women's groups have theirs. . . . And Lambda
Legal will have theirs, and Pat Robertson's group will have theirs, and the Washing-
ton Legal Foundation will have theirs. And I try to go to as many of those that I can
because the more I learn about these cases the better off I am.. . . I'm always happy to
hear someone's argument about why a case is important. But. . . you then go to neu-
tral arbiters.... [Y]ou go to the law professor types and people like that who don't have
a dog in the fight, and you say, "Is this case really going to make a difference?" And
they'll say, "Not really," or "Yes, it will." So it is good to have the referees around that
you can go to.

THE SUPREME COURT PRESS CORPS

The environment in which Supreme Court reporters work can be character-
ized by many operating realities. The decision makers are not often directly
accessible to the media. Everything being reported on is available at the same
time to all who wish to report on it. The Court's Public Information Office
serves primarily to distribute, not interpret, information, and legions of group
spokespersons are ready and willing to occupy the void. In such a setting, re-
lationships among the reporters covering the Court are bound to take on a
different flavor from those in other source-dependent, scoop-driven, highly
competitive journalistic beats. Indeed, in such a working environment,
Supreme Court reporters often find that they provide each other's own best
counsel in their daily interactions on the beat.

At the outset, note should be taken that the Court's press corps numbers, at
most, about fifty reporters, with only about a dozen or so covering the insti-
tution on a relatively full-time basis. The relatively small number of reporters
who cover the Court, compared to the scores of journalists who descend on
other Washington beats, results in a very collegial beat with a good deal of in-
teraction and exchange between Court reporters and, especially, the "regu-



The Supreme Court Beat 41

lars." Among the regulars there is, according to Davis, an even smaller sub-
group termed "the elite," whose "designation stems from their seniority on
the beat, skill in interpretation and reporting, and, typically, the elite nature
of their publication" (Davis, 1994: 63-65). As described by Pete Williams,

there is this little subgroup within the press corps that I'm not a member of because
I'm a dreadful television reporter. . . . They go down for this little retreat before the
term each year. . . . [They are] the center of the press corps . . . and then the rest of us
kind of rotate . . . around those planets.

While there may exist a status differential among Court reporters, it is also
evident that the beat is marked by an unusually generous sharing of informa-
tion on a routine basis, particularly among the regulars. Tim O'Brien charac-
terizes the beat as one in which among television reporters there is, "more
cooperation than competition. I think because we all . . . developed an us-
against-them mentality trying to get on the air. I don't compete so much with
NBC and CBS to get on the air as much as I do with other [ABC] corre-
spondents."

The existence of a general "community" of Supreme Court reporters was
described by Linda Greenhouse:

There is a community. A small handful of us basically live there, eat there... work there.
. . . [We are] quite collegial. If somebody finds an interesting case on the cert list. . .
they're quite likely to mention it or discuss it at lunch, or swap ideas at lunch about the
implications of yesterday's decision or something like that.... [T]his is such specialized
knowledge, and we . . . have very few people we can discuss it with. And we just find it
interesting. We enjoy it. . . . It just pays to have good conversation, (in Slotnick, 1993)

Fred Graham noted that such conversations included "a good bit of help that
goes on after an oral argument because we're not permitted to take recorders
in the courtroom. . . . [Y]ou can't get a transcript, or . . . when you get one it
doesn't have the judge's name to it, and you certainly can't get one on the same
day. So people do help each other with quotes."

Carl Stern concurred that there was "a lot of sharing. . . . I didn't know if
our editors would be happy knowing about it." He sketched out the broad pa-
rameters of the kind of information that was made available to one's colleagues
on this uniquely collegial beat:

I would keep a file folder on each case that I was interested in with clippings and briefs
and related materials, my own notes, and so on. And I don't think there was ever a
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decision day that I didn't share with other reporters information that I had if they
needed it. The correct spelling of a name, the name and phone number of the lawyer
for so and so. I would give them my clippings. . . . And I did this with direct competi-
tors, and, I'm sure, on occasions they did so with me. I never felt that I was in compe-
tition with anybody. We would frequently, and this is always a risk, kind of put our
heads together and kind of ask each other, "What do you think it means?" . . . I can't
think of any press operation that I've experienced or did experience in almost thirty-
four years of journalism that was as collegial as the Supreme Court press room.

Given the collegiality and insularity of the Court beat, the question natu-
rally arises of whether it is subject to a charge of "pack journalism," a situa-
tion where reporters only cover what their colleagues are covering and where
all stories are prone to being interpreted in the same way by all the reporters
on the beat. As Fred Graham admitted, reporters "always watch each other
and try to find out what's the lead, what interests you." And, of course, as un-
derscored by Linda Greenhouse, "On a day-to-day basis . . . we're working
from the same documents and . . . the weekly list of cases that are going to
conference . . . the list of cases that are scheduled for argument, and then,
when the decisions come down, the actual decisions. And so, if we're in some
kind of a race, we all start from the same place" (in Slotnick, 1993).

Starting from the same place, however, does not necessarily mean ending
up there. Indeed, reporters covering the Court disagreed universally with any
characterization of their work as succumbing to a pack instinct. In the words
of Pete Williams,

If what that means is, "Geez, I've sure noticed that there are a lot of reporters hang-
ing out together at the Supreme Court," well, they make us do that because that is
where the arguments are so we all have to sort of hang out there. But, no . . . I tend to
think that is not the case because you have a lot of peculiar interests. It is interesting
to see who will get up and walk out of the room when there is a big case that comes
down. Paul Barrett from the Wall Street Journal and JimVicini from Reuters will get
up and get all excited, the hairs will stand up on the back of their neck[s] with some
case about the SEC, which the rest of us could care less about and count our blessings
that we are not having to cover that story. And . . . if you look at the columns that Stu-
art Taylor writes in Legal Times . . . he is sort of going off in one direction, and Tony
Mauro in USA Today is going off in another direction, and Lyle is going off in a third
direction, and Linda is picking up on some things. So we all tend to write about the
big cases . . . we all hang out there together, but there are very different personalities
and points of view in that room.



The Supreme Court Beat 43

Earlier, we saw in Carl Stern's discussion of Rhode Island v. Innis how dif-
ferent reporters can interpret the same case in different ways, belying any con-
ceptions of pack reporting. Perhaps even more noteworthy, for Stern, was his
sense of "the extent to which we went in different directions, went our own
way" regarding which cases to cover.

I can think of one final day of term . . . when Fred and Tim and I were going nose to
nose. . . . Fred went with a story of the Supreme Court [leaving] standing a judgment
in a sex discrimination case against AT&T, which, at that point, was the largest settle-
ment that had ever been achieved in a sex discrimination case. And Fred thought that
was . . . the Supreme Court event of the day. . . . I chose not to go with that because it
was not a decision of the Court - they had simply left standing what another court had
done, whatever its importance. Tim went with the story on a Texas death penalty case.
For one thing, I think he had some good pictures . .. but it was a very interesting case.
On the other hand, I didn't choose to go with it because it only involved a death penalty
law in the state of Texas and had no application outside the state. . . . I went with still
a third matter, which was the comedian George Carlin. It was the Pacific a case, the
seven dirty words ruling, and that's not just because it's television . . . but it was a gen-
uinely interesting First Amendment issue as to whether or not a broadcaster could be
penalized for using certain words during hours when the FCC said such words should
not be broadcast on the public airwaves where they might be heard by children. In my
judgment, that was the most important thing that the Supreme Court had done that
day. . . . So there you have three different views from three different reporters as to
what they thought was the most significant act of the Supreme Court that day that
should be reported to their audiences, and generally that's the way it went. Generally,
we did not agree on either what was the most important case or what the significance
of the case was. (in Slotnick, 1993)

Stern's commentary is most on the mark during the final days of the Court's
term when multiple rulings are announced and only a finite number can make
it on to a newscast. On such days, unlike slower news days at the Court, there
is a considerably greater likelihood that reporters will focus on different cases.

Further, as Lyle Denniston pointed out, an illusion of pack journalism can
be fostered by the limited and shrinking universe of what the Supreme Court
reporter has available as grist for the journalistic mill:

Every now and then a professor... comes waltzing through the press room and spends
an hour and goes off and writes a very long and serious article about how reporters in
the press room all do the same thing, and when one crow flies away they all fly away,
and when one flies back they all fly back. . . . I would like to remind those professors
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. . . we are really dealing with . . . a very limited finite body of what is potential news,
and so there is bound to be some sameness. The Court is now deciding somewhere
around 110 decisions on plenary review. I can remember a few years ago when it was
155, and even when it went up to 170. If you are covering an institution . . . which in
its most significant news-making activity only involves itself in 110 incidents per year,
it's bound to come out that you're going to cover the same thing, because if we covered
every decision with equal intensity, we would still have only 110 stories over a period
of 365 news days. But the reality is of those 110 decisions, maybe ten are tax cases, four
are labor relations cases, two are securities cases, several of them are state tax cases, and
maybe a handful are really significant constitutional cases or major federal statutory
cases. So when we get to the decision end of the process, we're always going to be fo-
cusing essentially on the same material. . . . [W]e do cover it differently. That's where
I think a lot of the perception of sameness breaks down because each of us has a style,
each of us has a collection of biases, if you will, or prejudices, or appetites that we serve
differently, (in Slotnick, 1993)

Indeed, in Denniston's view, considerably more problematic than the likeli-
hood of reporters choosing to cover the same cases or reaching the same con-
clusions about those cases that they do cover is the homogenization of the
news sought by higher-ups in the editorial process:

One of the agenda-setting phenomena . . . that we do have to live with as reporters is
that the Associated Press is usually the first one who gets to speak to our editors. So
that when Dick Corelli puts a misguided story on the AP wire, and Dick doesn't very
often do that, but when Dick does that at 10:15 in the morning, by the time I get to my
office at 12:30 and want to sit down with my editors and tell them what I'm going to
write, they already have a perception of what the Supreme Court has done, and they've
got that from reading Dick Corelli. So if Dick gets it wrong, and all of us, of course,
at times do get it wrong, or if Dick has a slant on it that's different from the Baltimore
Sun reporter's slant on it, you have already built up an expectation in your editors about
what you're going to write before you get there. . . . [S]o I really have to depend upon
Dick getting it right, and getting it right in my way in order to make my life easier. Now
Dick is not concerned about whether the Baltimore Sun is going to follow his lead. Dick
is writing for his audience, but it is an agenda-setting phenomenon that is very diffi-
cult to deal with on a day-to-day basis, (in Slotnick, 1993)

This phenomenon was addressed in somewhat similar terms by Carl Stern
when, after outlining the three different directions that television journalists
went on the final day of the Court term detailed above, he lamented, "It's also
an example of how in that day and age the desk would pretty much take the
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reporter's judgment on what was the most important. But it's a different
world today."

We will focus more closely on the relationship between television Court re-
porters and their editors in the next chapter. On the issue of pack journalism,
however, Lyle Denniston's words capture with precision the view clearly
shared by his colleagues:

I . . . resist aggressively the notion that we're engaged in pack journalism because that
comes out of, I think, a flawed perception that since we're all writing about the same
thing, we're all writing the same thing, which is not true, (in Slotnick, 1993)

To this point, because of the wide-ranging issues we have been exploring, our
examination of Supreme Court reporters and the world in which they work
has not, for the most part, necessitated taking into account the differences be-
tween broadcast and print journalism. Our primary concern in this book is, of
course, to analyze the nature of television coverage of the Supreme Court, and
in chapter 3 our focus will move to the unique setting in which television jour-
nalists covering the Court operate.
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Television News
and the Supreme Court:

Opportunities and Constraints

"Over and over again . . . I . . . was obliged to change what the Court had said to meet
the requirements of a producer even though I didn't believe that that's what the Court
had said. It basically got down to a contest every night about a quarter of six between
what I knew the Court had said and what I knew the producer would accept. And then
it got down to a question as to whether we were going to do the story at all."

Carl Stern, former NBC News Supreme Court reporter

We have underscored in chapter 2 that the Court presents a unique setting for
reporters covering the institution and, indeed, that some facets of the beat
have important and similar implications for both print and broadcast journal-
ism outlets. It remains important to recognize, however, that all journalistic
venues are not created equal and, clearly, are not the same. In this chapter we
shall examine the inherent strengths and weaknesses of the television medium
for covering the Court. What are the journalistic constraints imposed by the
Court itself as well as those associated with the imperatives of nightly news-
casts? What changes have occurred in network newscast coverage of the Court
in past years and what does the future hold for the relationship between the
Supreme Court and nightly newscasts? We shall pay particular attention in
this chapter to the issues and concerns raised for television reporters who
must cover the Court in "the age of infotainment."

THE STRENGTHS AND WEAKNESSES OF
TELEVISION NEWS FOR COVERING THE COURT

The inherent strengths of television newscasts for covering the Court have
been well summarized by Toni House, the Court's Public Information Officer,

46
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who commented, "What television is able to do is put a human face on the
decisions when they are allowed to. They go out and put the people who were
involved on camera." In Jim Stewart's view, this can "bring a character
alive" to help explain what a case is all about: "The set-aside contracts case
[Adarand] is one in point. You're able to go and find that little small paving
contractor in . . . Colorado . . . that really brought heart and spirit to a story
that otherwise could have been hard to explain." For Carl Stern, television can
offer "the drama of human experience":

Many of these cases involve highly emotional issues in which passions run high. Tele-
vision is able to convey the intensity of these situations and perhaps even more clearly
explain what's at issue than print can. With print you have to figure the words out. So
television can transport you to the scene and can tell you quickly what is at issue in a
rather simple way.

Foreshadowing what we will later discuss as a generic problem for television
coverage of the Court, however, Stern continued, "Of course, many cases are
not simple."

In a similar vein, Tim O'Brien noted that television can be an ideal medium
for covering events combining human interest with a concern for explaining rel-
evant legal principles - that is, of course, when reporters have sufficient time:

A lot of people think that the Supreme Court deals primarily on abstract legal issues,
principles that are beyond [and] don't really affect people, something for academics to
debate. And that, of course, we know is not true. In a sense, I found it to be an ideal
beat for television. The cases that come up here . . . many of them are almost tailor-
made for television. When you talk to the people who bring them and what their stake
in the cases are. . . . It does, unfortunately, require time that television doesn't always
have to spend. What I've done, and what... they [newscast producers] very much like
me to do, is to go out and interview the people who bring the cases. That makes the
principle relevant. It makes the issue relevant to the viewer. "Ah," I say, "I really have
two stories here." I have a human interest story. This person, what happened to this
person? Often compelling. Sometimes we do movies on them. And then the legal is-
sue. So I say . . . "Really, you ought to give me time for two stories. You want both. You
want the human interest angle and you want the legal significance, so give me time for
two." And they say, "Not so fast."

In the commentaries of television journalists such as Carl Stern and Tim
O'Brien we see clearly how what television does "best," that is, explain legal
principles simply and with a focus on the human consequences of the Court's
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actions, also plants the seeds of what the medium may do most poorly. Legal
principles are not always simple, and a good deal more may be at stake in
Supreme Court cases than the consequences of the rulings for the litigants in-
volved. And, as alluded to above, television rarely offers its journalists suffi-
cient time to sort out details and nuance. As explained by Tim O'Brien:

One of my stories, if it runs a minute-forty . . . that might be one column in a news-
paper. Barely a column. . . . We can't be as comprehensive as you can in a newspaper
simply because we do not have the time.

At times, particularly when really major cases are handed down, the lack of
time is joined with a call for immediacy in reporting and instant analysis. Toni
House recalled one instance when NBC's desire for a "rush to judgment"
from Carl Stern resulted in his on-air refusal to distill the meaning of a com-
plicated decision. Stern was simply not yet ready when the network inter-
rupted regular programming with a news bulletin. As House explained:

The . . . thing that they do that I think is extremely dangerous is that in some instances,
most vividly to my recollection is in the abortion opinions, they are so wrapped around
an axle about it, they are so hyped on it, they want their people to go on camera at 10:05
[when the decision has been announced at 10:00]. Carl Stern walked out, got on cam-
era, and said, "I can't talk about it. I haven't read it yet." To his everlasting credit.
"You're going to have to give me a minute, Tom." Because as able as they may be . . .
some of these can be extremely difficult. And the case - 1 think it was Webster where it
happened - it was a difficult opinion to try to figure out what happened because, again,
they were all over the lot.

Interestingly, some of the major constraints faced by television news reflect
the fact that the Court's work is primarily reflected in its words, which, as Pete
Williams pointed out, is the forte of print, not broadcast, journalism:

It may be that the print media have an enormous advantage because the Court basi-
cally handles the flow of words. I mean it's words in briefs that come in and it's words
in opinions that go out. . . . So the print media are kind of well matched to that flow
of words. . . . [W]hen it comes to the give-and-take about the law of the case and the
sort of core issues, maybe the print media have an easier time of it.

In the sections that follow in this chapter, we shall explore, in greater depth,
the constraints on television news coverage of the Court that are imposed by
the rules and procedures of the Court itself, as well as those constraints that
flow from the imperatives of network television news.
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CONSTRAINTS ON SUPREME COURT COVERAGE:
SUPREME COURT RULES, NORMS,

AND PROCEDURES

Two related areas in which the Court's own rules, norms, and procedures
place an especially heavy burden on television are its propensity for issuing
multiple rulings, often several important ones, on the same day, and its habit
of deciding cases, en masse, at or near the very end of the term. Historically,
all Supreme Court decisions were announced during a series of "decision
Mondays" with the Court convening at noon. Marginal reforms moved the
Court's starting time to 10 A.M. in 1961, a time considerably more conducive
to the demands of the news day. In 1965, the exclusivity of Mondays for an-
nouncing decisions was abandoned, making newsworthy rulings less likely to
pile up on a given news day. While such reforms have been somewhat benefi-
cial, they have not sufficiently alleviated the problems they address in the eyes
of Court reporters. Despite the formal demise of decision Monday, rulings
are still not spread equally across the news week. Even more importantly, a
disproportionate number of the Court's rulings (and the preponderance of its
important ones) are announced in June, reflecting the difficulties of reaching
decision closure as well as the demands of opinion writing. The empirical re-
alities of these problems have been researched by Stephen Wasby:

Changes in Decision Day practices have not been accompanied by changes in the flow
of cases throughout the term. Few opinions can be expected in October, November,
and December when oral argument has just begun, but disparities in output between
the second three months (January-March) and the last three (April-June) have been
considerable. . . . [O]nly a small portion of the Court's output appears by the end of
December. Less than half the Court's full opinions have been announced by the end
of March. . . . Not only does the Court release most of its output in the last third of
the term, but as much as one-third of the Court's entire output for the term is an-
nounced in the last six weeks, with more than two-fifths of the opinions appearing in
that period in some terms.

In some instances, more than 40 percent of the Court's opinions were released
during the last three weeks of the term, while nearly one-fifth were released
during the final week of the term (Wasby, 1988: 232-33).

Offering personal evidence of the scope of these problems, Fred Graham
recalled a day when "the Warren Court handed down enough decisions and
new Court rules to fill an entire 991 page volume of the Supreme Court's
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official case reports. There was no way for us even to read so many pages, much
less write coherent stories about them" (1990: 138-139).

Tim O'Brien labeled such scenarios a "travesty," suggesting that it is not
only the reporters and the viewing public who suffer because of it:

For one, anybody who doesn't think the quality of the opinions suffers is mistaken. It
clearly does. I mean, why is it that if you have a really big case that's argued in Octo-
ber, it's really complicated, the Court will take nine months and then announce its de-
cision in June? But if an identical case is argued in April, they'll say . . . "We've got to
do it by June." . . . And sometimes it just doesn't make sense, and the quality of the
opinions suffers. That's the first thing. And then we can't explain . . . to the viewer . . .
if there's three or four major decisions on the same day, who's going to read all that?
And the Court seems to feel that "[it's] not my job, man," and some of the justices say
that should not be any of our concern. "Personally," a justice tells me, "personally, I
sympathize with you. But I think it would be wrong to take your interest into con-
sideration."

One reporter who feels that the Court should alter its procedures not, nec-
essarily, to take television's interests into account but, rather, to be more re-
sponsive to the public's interest is Pete Williams:

I'm old-fashioned enough to believe we should cover the news and the Supreme Court
should do its thing and we should do our thing and that's the way it is. And if the
Supreme Court chooses to hold all the decisions until the last day and announce them
all at once, then we just have to do the best we can. But if, and I think the Court does
care about this a little bi t . . . . if the Court really cares about.. . people understanding
what they do, and I think that's important, I mean the Court doesn't want to become
either so seemingly irrelevant or so mysterious and remote, that's not a good thing. I
think it is in the Court's interest to . . . think of themselves as part of the government.
. . . [I]f they've got two good cases . . . what's to say they can't do one on Tuesday and
the other on Wednesday?... I don't see any problem with that. I think sometimes they
just say, sort of vicariously, "We'll do it when we damn well please, and this is the way
it is." And that's fine. But I'm not sure that the Court loses anything by giving us a
chance to take a good bite at each of them and allow folks to let it soak in a little bit. I
know that the Court wants to be independent and not appear to take the press into con-
sideration at all, but I don't think these little tiny things would hurt anything and would
help everybody.

Other suggestions made by some reporters over the years range from be-
ing given advance notification that a decision was to be announced, to some
procedure for gaining advance access to opinions. Some have been willing to
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study opinions in a locked room until their formal announcement has been
made. Indeed, in an interview with Stephen Wasby, Chief Justice Earl War-
ren noted that the television network heads had met with him and "suggested
giving reporters the opinion earlier in the day, keeping them under lock and
key until the opinion was announced in Court. Warren said the Court 'would
be laughed out of town' for doing that, and rejected the idea" (Wasby, 1990).

On other concerns, the Association of American Law Schools (AALS) once
suggested that a scholar be on hand to represent the Court in answering ques-
tions when decisions are announced (Press andVerBurg, 1988: 256). For his
part, Tim O'Brien has suggested that the need for such radical reforms to aid
journalists is simply unwarranted:

Reporters regularly assigned to the Court really don't need advance word on what de-
cision is going to be announced. By the time a major ruling is released . . . the regular
correspondents . . . have had three prior opportunities to examine the case and the is-
sues it raised: when certiorari was sought, when certiorari was granted, and when the
case was argued. (O'Brien, 1991)

Regarding the AALS suggestion, O'Brien added, "considering that the Jus-
tices themselves often disagree on what a given decision means, it borders on
the absurd to have any official Court spokesman assist reporters in under-
standing the significance of a decision" (O'Brien, 1991).

Discussing such suggestions from the Court's perspective, Toni House ex-
plained, "The Court believes that once it has reached a conclusion it has an
obligation to the parties involved to resolve the issue as quick[ly] as it can. And
that speaks to not even holding something back for a day." Of the justices she
added, "Most assuredly, they do not care about whether it gets on television
or not. They just don't."

Evidence that this is the case can be gleaned from an anecdote told by Linda
Greenhouse:

One time in an encounter with the Chief Justice, I said to him.. . "Why does the Court
do this? Why don't you just spread it out a little more? Not. . . even for our conven-
ience but just so the public will have access to more information about the Court." And
he looked at me, I think he was kidding, maybe he wasn't kidding, and he said, "Well,
just because we hand it down on a certain day doesn't mean you have to write it on that
day. You could just save it for a day..." which, actually, from the Court's point of view,
I'm sure, makes perfect sense. But from our point of view, of course, makes no sense
at all. (in Slotnick, 1993)



52 Television News and the Supreme Court

Fred Graham has suggested that the full reason for the Court's policy may
go beyond House's procedural explanation and the Chief Justice's seeming
naivete about journalistic imperatives. "Do you think that's the real reason?
Or do you think they are afraid it [the decision] might come unstuck? . . . It
might get out or someone might have another thought." Graham was left to
wonder, "I've . . . never understood how Earl Warren, having been a politi-
cian, would not consider or did not [consider], I can't tell, means to really im-
prove that."

As a consequence of multiple decision days and the end-of-term decision
deluge, Court reporters are left, according to Tim O'Brien, with a "whirlwind
at the end of June. . . . All that time you spend shooting the material, you can
only do one or two of them." The situation often results in television jour-
nalists having to make a tough call regarding how to play their story. Fred Gra-
ham explained:

It's a shame and everyone of us . . . has the frustration of having three big decisions
come down on a day, and the third one you know deserves public attention, and it's not
even going to barely get on the air. And you know that if it had just come down last
Thursday it would get the full treatment. . . . On television something you had to de-
cide - let's say that three of them come down - the question is, do you pick one and
give it the full bore treatment and really get it understood and get it out there and just
tell the other two, have the anchor tell it? Or do you do a story that attempts to tell all
three? And I went both ways depending on the nature of the stories and whether I
thought I could do it with the brief period of time you had. But it was very frustrat-
ing because you just had a feeling that here you go on for forty-five seconds or a minute
on subject "A" and then thirty-five seconds of a totally different subject, and who
knows if people's minds can shift gears and deal with that?

While the problems Graham addressed could affect both print and broad-
cast journalists, the likelihood of not being able to present material looms con-
siderably greater for the television reporter, who will generally receive a small
window of time to report on the Court's decisions of the day. As Pete Williams
observed,

it's sad when, if there's only five or six really good cases that term, and they do two of
them the same day. It just breaks your heart because you think, "Wow, I can only do
one of these." And if they are both really, really good barn-burner cases, then I will do
one and some other reporter . . . will do the other. And that's sort of sad to see that
child taken away from you. Or the network will say, "Well, we're only going to do one
and which is it going to be?" And you have to make the decision. And it's just sort of
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sad because the other one begs to be told, but it's just not going to happen. So we just
hate that. . . . But it's more of a problem for us in television than it is for the printos,
because . . . what it means for the print people is that they will. . . have to do two sto-
ries. . . . So we all just hate that like poison, but I think it is worse for us than it is for
the print guys.

Several instances of such days when the Court issued more than one im-
portant ruling occurred during the October 1989 and October 1994 terms ex-
amined in chapter 5. One example, June 27, 1990, proved to be a particularly
harrowing day for the network newscasts as they attempted to deal, not very
successfully, with three rulings we have operationalized as among the Court's
leading decisions of the term (see chapter 5).

The cases decided on that day included Metro Broadcasting v. FCC, deal-
ing with an affirmative action program in broadcast licensing, Maryland v.
Craig, a Sixth Amendment case centering on whether children could testify
on closed-circuit television to avoid a potentially traumatic face-to-face con-
frontation with alleged child abusers, and Idaho v. Wright, another Sixth
Amendment case concerning whether a doctor could testify at a trial about his
meeting with a child abuse victim in lieu of the victim testifying directly at the
trial. ABC was the only network to cover all three decisions, however sketchily.
Thus, Craig aired for 1:50, while Wright received forty seconds of airtime, and
Metro Broadcasting only twenty seconds. On CBS, no coverage was given to
the Wright decision, Craig was covered for twenty seconds, and Metro Broad-
casting received a mere ten-second mention. On NBC, only the Craig case re-
ceived any mention at all, airing for well under thirty seconds.

This all occurred, we should note, merely two days after the Court had de-
cided Cruzan v. Director, Missouri Department of Health, an emotionally laden
case first raising the issue of the right to die, and Hodgson v. Minnesota and
Ohio v. Akron Center for Reproductive Health, two cases dealing with somewhat
different state laws touching on parental notification and abortion rights.
Clearly, all three cases warranted coverage. The networks tended to solve the
dilemma by blending the Minnesota case (Hodgson) and the Ohio case (Akron)
without drawing any distinctions between them. Cruzan coverage received the
most prominence, while coverage of the now "collapsed" abortion cases was
substantial as well. On both of these late-term decision days, while things were
clearly difficult for the press, they were undoubtedly equally problematic for
a viewing public left reeling from the announcement of six prominent rulings,
among the term's most important, in a matter of days.
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Gaining sufficient airtime for worthy cases is not the only problem facing
Court reporters as a consequence of the Court's rules, norms, and procedures.
Another, as Carl Stern developed, was the need for reporters to translate
greater numbers of opinions and, in addition, more obtuse opinions over time
as a consequence of the bureaucratization of the Court and the increased
staffing enjoyed by each justice:

When I came to the Court, each justice had one clerk, the Chief had two. I would fire
all the rest. . . . It became clerk creep or clerk inflation. They've got too many clerks,
so they write these horrendously long law review articles for decisions. . . . It's a re-
flection of having too much help. Justice [Louis] Brandeis was asked what makes the
Supreme Court great. He said it's because we do our own work here. And so it used to
be. And the justices wrote relatively brief and compact decisions because they didn't
have a lot of help. And that made life relatively easy for reporters, not that that's the
only pursuit in life, to have easy time for reporters. But it also meant things were
clearer. . . . Q]ust as the Court has reduced the size of its calendar . . . if it were to re-
duce the number of clerks so decisions would be simpler, less heavily footnoted, less
everybody writing their own thing, then life would be immeasurably easier for re-
porters. And the law, I think, would be immeasurably clearer for the practitioners . . .
and the judges who have to apply the law. . . . Today, you have to struggle for hours to
read them and . . . each footnote is a sword hanging over your head . . . that may take
away from the broad principles being announced elsewhere in the body of the deci-
sion. . . . And trying to figure out these coalitions and the parts they joined and the
parts they didn't join, you need a nuclear physicist to figure these out. . . . The plain
fact is that Supreme Court decisions today look like the periodic tables in chemistry.

THE ISSUE OF CAMERAS IN THE SUPREME COURT

If there is one facet of the Court's rules that, in the public eye as well as in the
eyes of many Court reporters, has created the greatest constraints for televi-
sion journalists, it would clearly be the ban on cameras in the Supreme Court.
The refusal to allow cameras to cover oral argumentation and the announce-
ment of decisions flies in the face of the trend in many state court settings as
well as the experimental use of cameras in the past by lower federal courts and
the current "home rule/local option" approach adopted by the US. Judicial
Conference for the Courts of Appeals. While many critics of allowing televi-
sion in courtrooms base their objections on the circus atmosphere associated
with trial court settings such as the O. J. Simpson murder trial, the issues and
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concerns are, understandably, different in appellate court settings and, in par-
ticular, in a venue such as the U.S. Supreme Court.

Gilbert Merritt, Chief Judge of the Sixth Circuit Court of Appeals and the
Chair of the U.S. Judicial Conference's committee that examined the cameras
in the courts issue, summarized the fundamental pros and cons of allowing
cameras in appellate courts as developed in his committee's deliberations:

The primary arguments against cameras in appellate courts was that this was a foot in
the door, that it will expand from here. A lot of judges are opposed to cameras for a
number of reasons. They think it creates a theatrical situation. That lawyers and judges
will react to the cameras in an unnatural way by changing their conduct and that this
wouldn't be in the interest of justice. (C-SPAN, 1996)

Recognizing that trial and appellate court settings are quite different, Mer-
ritt admitted that "the arguments on the one side are not so much tha t . . . it
is bad to have cameras in appellate courts, because there are no witnesses and
there are no jurors in the appellate courts. . . . But the argument was more
that this is a nose of the camel under the tent argument. A foot in the door"
(C-SPAN, 1996).

In summarizing the arguments for allowing cameras in federal appellate
courts, Merritt emphasized their putative public benefits:

There were a number of arguments on the other side. One, that cameras have the po-
tential for getting a good bit of information to the public about how the judicial sys-
tem works. That if they are carefully handled in appellate courts we don't run the risk
of the theater entertainment problem. And that the federal judiciary . . . a life tenured
institution, unelected, without term limits, needs to justify itself and it needs for the
press to understand better how it works and to translate better to the American peo-
ple . . . the functions of the federal judiciary . . . and that there are reasons why we are
life tenured, unelected.. . . And one thing that having some cameras, hopefully under
the control of favorable circumstances will do, perhaps, over time, is to educate better
the American people about the judiciary. (C-SPAN, 1996)

In a forum sponsored by the American Judicature Society, Judge Merritt
indicated his support for the Supreme Court opening its doors to television
cameras, emphasizing, once again, the implications for public perceptions:

It would be helpful if the Supreme Court.. . and this is not going to happen... would
allow cameras there because it would begin to explain and people would watch, and
slowly . . . a more informed public would come about. . . . If we're going to commu-
nicate effectively with the public, the public now gets most of its news through the
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television medium, and we're going to have to rethink and reconsider that [J]udges
need to feel some obligation to communicate what they're doing, (in Hodson, 1996)

In contemplating why the Supreme Court remains unwilling to allow cam-
eras, reporters often stressed motivations that were highly personal, which
didn't, necessarily, flow from the concerns often aired publicly about the sup-
posed impact of cameras on the delivery of justice. Fred Graham, for example,
asserted:

Television cameras are in virtually every other Supreme Court, state supreme court,
and many, many trial courts, and it's just no problem. . . . I think there are some con-
trol freaks on the Supreme Court. . . and they want to control the system. I think they
enjoy their anonymity I think it must be quite a thrill to have the power that goes with
being a justice and to be able to walk down the street and not have anyone harass you.
I once saw a very raucous antiabortion demonstration . . . around the corner from the
Supreme Court . . . and Harry Blackmun was taking his noonday stroll. Strolled right
up and stood and watched, and they were screaming, shouting. No one noticed the
author of Roe v. Wade, and he padded off after a while shaking his head, (in Slotnick,
1993)

Linda Greenhouse agreed in part, noting that television at the Supreme
Court is "going to be a very, very long time in coming":

I think it would require a complete generation shift of the people that are now on the
Court. . . . [C]ontrol? Maybe. But it really is . . . a deeply personal feeling. . . . I think
the justices are horrified in a deeply personal way by . . . what happens to celebrities
on the public stage, especially in Washington. And they just don't want it, and TV
brings it. And . . . they absolutely cherish that anonymity. They're kind of bemused by
it, but they love it and they're not going to give it up. (in Slotnick, 1993)

Judge Merritt concurred that "they don't want to become celebrities . . . and
they don't think it is consistent with the law, with the purposes and functions
of the Court as a restrained, nonmajoritarian institution, to join in the sensa-
tional celebrity kind of orientation in American society" (in Hodson, 1996).

An argument often raised about camera coverage of the Court underscores
that in the sound-bite world of television, there would inevitably be distortion
and misinformation cast out over the airwaves. Characterizing newscast cov-
erage of the Court, Judge Merritt opined that "most of the time the sound
bite is this. There is a picture of a participant in the courtroom on the stand
and a headline reader. An anchor or a reporter tells you in fifteen to thirty sec-
onds what that means, and the picture is used to authenticate oftentimes a false
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. . . or inaccurate . . . statement. That is the problem. It's not COURT TV. It's
the problem of how it's used in the sound-bite world" (in Hodson, 1996).

Earlier in the forum where Merritt spoke, print reporter Lyle Denniston
summarized his position, a stance derived from an adamant belief in First
Amendment values of open access:

The judiciary in . . . the federal system now treats the broadcast media as if it had no
rights to be present in that courtroom in the only way it can be present because the ju-
diciary does not trust how it will use those rights. . . . Do not assume that we have an
obligation to report on the judiciary in the way the judiciary would like, and if we fail
in that obligation, then we're going to have our rights taken away from us. (in Hodson,
1996)

Confronted with Judge Merritt's comments, Denniston argued even more
vehemently:

When was the last time that a court told a reporter from USA Today, "You may not
come in my courthouse because your coverage will be too brief or too selective"? . . .
But when the judiciary turns to the broadcast media, it says, "Your right of access de-
pends on whether we like what you say about us." And nobody has ever said to me as
a print [journalist] when I walk up to a courthouse, "Denniston, you can't come in here
unless you give forty inches to this. You can't come in here unless you cover it gavel to
gavel. You can't come in here unless you run the transcript." Nobody has the guts to
tell me that I can't cover a public institution because of the way I cover it. . . . But. . .
the judiciary around this country . . . they sit there on their high-and-mighty bench
and decide that if the coverage is not what I'm going to like, you can't even be in the
courtroom. And judges need to understand that. . . if television and radio people can't
bring their mikes and their cameras, they are not there. They are simply not there. And
there is no reason to assume that anybody is going to ultimately tolerate a judiciary that
says coverage of our court as a right of access depends upon our agreement with the
scope of your coverage. And judges have got to get that straight. It's not their call. It is
just not their call, (in Hodson, 1996)

As a practical matter, Denniston's strong First Amendment position can
be supplemented by the recognition that venues such as COURT TV and
C-SPAN now do exist so that much television coverage of the Court would
take on the comprehensiveness that Judge Merritt seeks. Further, as Tim
O'Brien observed of cameras in the Court: "They're now unobtrusive [and]
television has developed in such a way, the proliferation of channels and net-
works, that you really can cover the arguments from beginning to end. The
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equation has changed. Costs and benefits. The benefits are greater than
they've ever been before [with] the proliferation of outlets, and the costs have
diminished as we've become more sophisticated."

The consequences of the absence of cameras in the Court for television
news are, of course, easily stated: "There has been inadequate coverage of the
Supreme Court because television reporters have been restricted to the video
equivalent of communicating with a quill pen" (Graham, 1990: 107). At bot-
tom, coverage of the Court is less substantial than it might otherwise be, and
just as importantly, the nature of Court coverage is different as well. Fred Gra-
ham elaborated on these two effects for television news:

If they would permit cameras in courts, there would be much more coverage. The net-
works will not put, almost literally will not put, sketches on the air. . . . [PJeople are so
accustomed to television showing reality, at least real pictures, that it is psychologically
jarring to people to suddenly see these crude drawings. So what happens is that this
perverts the way a story is covered. . . . [LJet's say the natural focus would be on the
wording of an opinion or decision. . . . If you don't want to show a sketch of that jus-
tice, normally you would fudge around and put something else in that story rather than
what the justice said. So I think the fact that they don't have cameras in courts, first of
all, they don't cover as many stories. And I think it does change what they say, what
they focus on, because they can get a picture, let's say, of the scene that's involved in
the case, so they'll talk about that rather than what the justice said.

As far as the prospects for cameras entering the Supreme Court to cover
arguments and decisions in the future, Graham, now the managing editor for
Courtroom Television Network (COURT TV), sees both a small window for
optimism as well as major obstacles:

I used to think it was going to be just a very few years.... I think the personalities and
beliefs of the Chief Justice are very important, and we've now had three straight Chief
Justices who had very little regard for informing the public. And I think if the next
Chief Justice were . . . a more modern person, a person who was more comfortable
with modern means of communication.... Then I think a process would go on . . . af-
ter a justice or two backed out. . . . The fly in the ointment here is Justice [Antonin]
Scalia, who . . . is hostile to the media. And he's young and strong-minded. So I really
wonder whether Scalia would ever change his mind... . [T]his is the sort of thing that
the justices tend to want to have unanimity over.

The Court's Public Information Officer Toni House did not offer any rea-
son for optimism, while underscoring the necessity for complete consensus
among the justices:
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I do not expect to see television in this courtroom for some time to come. When Chief
Justice Burger retired, I really thought the time had come. But then other things hap-
pened to change the minds of some other people . . . and I just don't expect it. And
there's no question in my mind that as long as one justice objects, they won't do it.

Indeed, as House's words suggest, it appears to miss the mark to even talk in
terms of a "debate" about cameras in the Court: "There is no debate about
cameras in the Court. . . . The Court has steadfastly stood by its policy that
cameras are not welcome during session" (C-SPAN, 1996).

CONSTRAINTS ON SUPREME COURT COVERAGE:
THE IMPERATIVES OF TELEVISION JOURNALISM

While many of the constraints that affect how the Court is covered on nightly
newscasts are derived from rules, norms, and procedures that can be traced to
the Court's own doorstep, other circumstances that have an impact on cover-
age can be seen in the very nature of contemporary television journalism and
the way in which the nightly network newscasts are produced. In the heyday
of television coverage of the Court the three major networks all had profes-
sional journalists who were also attorneys (Tim O'Brien at ABC, Fred Gra-
ham at CBS, and Carl Stern at NBC), who followed the Court as a full-time
beat. Clearly, much has changed. As Toni House observed:

I don't think we're very interesting to some of them and this is part of their decision.
.. . [N]ow there are really only two of them who intensely cover the Court where they
really have time to do homework and really keep track of what the Court is doing rather
than sort of dropping in when something happens. (C-SPAN, 1996)

Of the "big three," only O'Brien remains his network's legal correspondent
today. And, while O'Brien spends more time covering the Court than the cor-
respondents for the other networks do, he, too, recognizes that his professional
future may depend on his ability to move beyond a virtually exclusive focus
on the Court:

If Fm going to survive at ABC News, it's clear to me that Fm going to have to do a lot
of other things besides the Supreme Court. I have to come up with other stories. The
Supreme Court will not sustain me at this network. . . . I'm very interested in the
Court, it means a great deal to me, and I regret this development. I'm still going to be
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following it, and any good case I'll still get on.... I'll still spend a great deal of time at
the Court, but I'm going to have to work longer days.

With the clear change at CBS and the somewhat lower profile the Court
beat plays at NBC, one might think that ABC's coverage would be maintained
and sustained at a relatively high level, giving the network clear dominance on
the beat. O'Brien underscored that isn't the way the scenario is playing out:

I think the network's interest in the Supreme Court is diminishing and the fact that
there's no competition doesn't help. You might be terrific, but you're not beating any-
body. Competitively, you're kind of shadowboxing: "Say, that was great." But they'd
see how great. . . your material was if they could compare it with . . . other networks
that were all doing it and they didn't have what you have.

Pete Williams, who covers the Justice Department as well as the Court
for NBC, estimated that he spends about a third of his time on Court cover-
age. Our empirical study of television Court coverage reported in chapter 5
demonstrates that the scope of CBS's coverage has diminished radically in re-
cent years. This has not escaped the attention of the network's former law cor-
respondent, Fred Graham: "In a very distressing way, CBS has gone full cir-
cle to where they were when they hired me." Graham explained that until his
hiring, nobody paid close attention to the Court, but George Herman served
as a "designated reporter," who "had no training. He would wait, and when a
story came across on the wires that there had been an important decision, they
would send him up. . . . They hired me to prepare in advance and to know and
to cover it from a basis of some preparation and knowledge." Now, in Gra-
ham's view, CBS's coverage once again resembles the earlier model.

This theme was repeated by both NBC's and ABC's current law corre-
spondents. Pete Williams noted that "there's only two of us that regularly
hang out at the Court, me and Tim. . . . CBS has a producer there now. But
they don't listen to the arguments as much as we do, so their coverage is de-
clining." Tim O'Brien commented, "CBS does not appear to have any com-
mitment at all," which, he felt, was somewhat ironic because, in the aftermath
of Graham's departure from CBS and before Jim Stewart's ascension to the
beat, Rita Braver (now the network's White House correspondent) kept the
Court at a relatively high profile:

When she was there, they gave her tons of time. . . . I've since come to conclude it's
not so much that they cared about the Court - it's that they were promoting Rita. I felt
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it was the only network to truly treat the Court right, and now it's the only network to
truly treat it wrong.

When asked how much time he spent covering the Court, CBS's Jim Stew-
art admitted, "Not a great deal, to be honest with you. I think we did seven to
eight pieces last year. We'll be doing about the same this year." Even more so
than NBC's Williams, Stewart's beat covers a wide landscape:

I was on 110 times last year. I covered the Justice Department, law enforcement, law,
if you will. And, quite frankly, the events of the day, given Oklahoma City, given the
organized crime problem they've uncovered among immigrants, given the immigra-
tion problems America has, that is the . . . lion's share of this beat. For me to read every
brief, every filing that comes in on every case is a waste of time.

Ultimately, while Stewart admits that something has been lost by the general
trend on network newscasts to move away from the utilization of highly spe-
cialized correspondents, he appears to defend today's approach both as a mat-
ter of sound economics and sound journalistic practice:

Beats are what generate the best stories in journalism, whether it be television or news-
paper. That's only common sense. The more you're steeped in your subject matter the
better you can explain it and the better you pick up on the nuance and the trends. But
it is true across the board for all the networks that I think there has been less of that.
To that extent, I think we should be faulted. . . . [W]hen I came to CBS just six years
ago, we had a full-time State Department reporter, we had a full-time environmental
reporter. We don't have those any longer. And that's a loss.... Some days I think we'd
be much better off having a legally trained correspondent who carefully watched that
because this is important. This is, make no mistake about it, serious business. But at
the same time . . . whoever . . . took the job would go fucking nuts before very long be-
cause they wouldn't get on the air more than ten or twelve times a year. There is just
no way that the events of the day at that Court are going to drive him on the air any-
more. So is that a proper allocation of resources? And that's a question every news or-
ganization has to ask itself.

Perhaps answering that question for himself, Stewart continued, "I mean,
should I go up there and spend every day just to watch to see if Clarence
Thomas ever asks a question?"

The answer to that question has also been clearly given, both in our data,
presented later in this volume, and in the comments of our interview subjects,
all of whom underscored the diminished interest of television news in the
Court, which has corresponded to the diminished time that reporters spend
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on the beat. The reasons for the diminished interest appear to reflect, in part,
changes in the Court's behavior. As Toni House commented, "I think the
Court . . . is doing things that are less interesting to television." These "less
interesting" things can be categorized under a number of continually res-
onating themes. For one, in an absolute sense the Court is deciding fewer and
fewer cases and, consequently, since it is a potential source for news less of-
ten, it receives, as a matter of course, less attention. Second, the nature of the
questions the Court is visiting has been met with diminishing interest as has
its tendency to treat issues, increasingly, by relying on narrow legalisms. This
point was hammered home by Lyle Denniston: "There is no such thing any-
more . . . as a landmark precedent-setting decision like Brown or . . . Roe v.
Wade. The salami is sliced thinner and thinner and thinner and thinner. In try-
ing to cover a First Amendment case now you almost have to be a Talmudic
scholar to slice the differences between the dogmatic principles the Court is
going to follow" (in Slotnick, 1993). In addition, television perceives a con-
temporary Court that appears to be comfortable with its role, one that does
not often take the initiative to strike out boldly in new and controversial pol-
icy directions. Pete Williams's observations highlighted many of these points:

We are not going through any great upheaval. . . that we are looking to the Court to
settle . . . for us. . . . [T]his is a fine-tuning Court. They don't even follow the tradi-
tional role of trying to settle all the intercircuit questions. . . . So there's no real focus
to the Court right now. They don't seem to be very active [in] reaching out for cases
to say, "Oh, that's an interesting one, let's settle that. . . ." This Court doesn't seem to
be reaching out just for the fun of it to kind of duke it out.

While also touching on a number of these themes, Jim Stewart added that
the networks have become increasingly conservative themselves in assessing
the importance of Supreme Court rulings:

We find the pundits are right. This doesn't seem to be an especially aggressive Court.
We also have . . . found in New York just not the same appetite for these types of sto-
ries. And I don't think that's because we've dummied down to America. I think it's be-
cause they have . . . seen that cases are decided on so narrow a legal question that they
don't have the impact they thought they would. Years ago . . . we made . . . too much
ado of some of the cases that we felt were broad-reaching, sweeping changes in the
American landscape that didn't prove to be the case. It proved to be a fine-tuning, a
tinkering with the process. I think they're much more careful now about wanting to
put that big sticker on a Court decision.
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If, indeed, it is the Court's output that is primarily responsible for the in-
stitution's diminishing coverage, it is, of course, possible that the pendulum
could swing the other direction in the future. This was suggested by Pete
Williams:

We've had fewer stories on the air this year than we have in past years and it may just
be the quality of the term. . . . Yes, coverage of the Court is . . . declining right now.
But that may change. Coverage of Congress was . . . declining too until Newt Gingrich
came along, and then it got very different.

Pete Williams's suggestion to the contrary, there are ample reasons to
suggest that a significant increase in coverage of the Court, regardless of its
output, will not be in the cards. Given the commercial imperatives that drive
network newscasts, particularly in an era that Fred Graham characterized as
moving from a serious concern with journalistic standards to the age of info-
tainment (1990: 206-237), this is simply not likely to occur. It is to a consid-
eration of infotainment, its impact on network newscasts, and its conse-
quences for coverage of the Supreme Court that we now turn.

COVERING THE COURT IN THE AGE
OF INFOTAINMENT

The very notion of infotainment itself is suggestive of some of the funda-
mental differences between broadcast and print journalism and the environ-
ments in which they operate. Clearly, both newspapers and networks are busi-
ness enterprises, yet ostensibly the "product" through which newspapers
attract their readership is the news. Television news, however, is much less
central to the network's operation, and "before network news can be properly
analyzed as a journalistic enterprise, it is necessary to understand the business
enterprise that it is an active part of, and the logic that proceeds from it" (Ep-
stein, 1973: 78). Entertainment can be as important a requisite for television
news as it is for the remainder of the broadcast day. This has important im-
plications for the reporting of governmental affairs and, particularly, for an in-
stitution such as the relatively "invisible" Supreme Court, where it can be ar-
gued that "proceedings are so dull that it is a public service to keep them off
the tube" and where much of what goes on "rocks along at the excitement level
of watching cement set" (Graham, 1990: 102).
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In discussing the emergence of infotainment in the early 1980s, Graham
begins with Eric Sevareid's tongue-slightly-in-cheek comment, "The trouble
started . . . when CBS News began to make a profit." In Sevareid's view, "Peo-
ple forget. . . that television news started out as a loss leader. It was expected
to lose money." Expectations began to change, however, when CBS News's 60
Minutes began to show a profit: "Once CBS News became an engine of prof-
its . . . then the goal was no longer quality but ratings. Television news had be-
come a victim of its own success," and, in Graham's view, there was a "fun-
damental change in values" as "ratings replaced journalistic principles as the
guiding force of the News Division" (Graham, 1990: 206-208). The central-
ity and implications of the success of 60 Minutes for the movement toward in-
fotainment were underscored further by James Fallows: u 60 Minutes changed
TV journalism for one simple reason: it made money." Prior to the program's
success, "the news divisions were subsidized by the rest of the network. Their
nonprofit existence meant they always lacked money, but with the money they
did have they were more or less free to do as they chose" (1996: 55).

This would change dramatically. While the word infotainment quickly be-
came an embarrassment and left "official" usage at CBS, "it remained the un-
derlying technique for presenting the news." At bottom, the approach "boiled
down to two new marching orders: First, make the news appeal to the heart
by capturing... 'magic moments,' and second, make CBS News look, as much
as possible, like entertainment TV" (Graham, 1990: 214). These new imper-
atives changed fundamentally the role of the journalist: "Traditionally, jour-
nalists had understood that news was what the public needed to know and
wanted to know. Infotainment changed that by making the central focus 'what
will keep them watching our network'" (Graham, 1990: 225).

The move to infotainment had important consequences for covering the
Court, as Graham related:

They decided that their definition of what they wanted and what was news changed.
And they decided that what people wanted to see was very visual, and courts, the
Supreme Court, you couldn't show, and so it made it almost by definition... not news-
worthy. The Supreme Court was not newsworthy. . . . [T]here was very little interest
in my superiors.

In Graham's view such a development was not "healthy for the legal system
and it certainly wasn't good for the prospects of a correspondent who hoped
to make a career broadcasting legal news on TV" (Graham, 1990: 110-111).
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This point was brought home when Graham attempted to report on the
Court's decision declaring unconstitutional the automatic spending-cut pro-
visions of the Gramm-Rudman deficit reduction law in 1986:

The Court relied on the tortured reasoning that Congress had violated the separation
of powers by giving authority to trigger across-the-board spending cuts to the Comp-
troller General, an official who theoretically could be fired by Congress. To me, the
conservative Reagan court had scuttled an innovative effort at fiscal control on a tech-
nicality and I thought it important to explain how the Court had tied the logic in knots
to agree with the Reagan administration's position. But the grown-ups decreed that I
could not utter the words "Comptroller General" or explain the firing problem on the
ground that television viewers couldn't handle such detail. My resulting report - that
the law was thrown out because it violated the separation of powers - was simple and
easy to grasp. It also didn't burden our viewers with an understanding of what had ac-
tually happened. I learned that straight news could be harmful to your professional
health. (Graham, 1990: 235)

The result of situations such as this for a veteran career journalist such as
Graham, whose entry into television news followed a prestigious career in
print journalism including service as the Supreme Court reporter for the New
York Times, was "a severe case of journalistic vertigo":

I became disoriented and off balance because I no longer knew what a story was. . . .
Many of us became uncertain and tentative about our work for reasons that had noth-
ing to do with traditional journalism. This disorientation eventually rattled news judg-
ments at all levels of the operation. (1990: 227-228)

Graham observed, "I began to slight traditional stories and I cast about for
topics that fit the jazzier mold. My news judgment became skewed" (1990:
233).

Graham learned, too, that even "less than straight" news might sometimes
have difficulty seeing airtime when it was focused on the Court. Frustrated at
not getting stories aired, Graham admitted that "an increasing portion of my
effort went into sifting through the Supreme Court docket in search of whiz-
bang fact situations that might make it on" (1990: 236-237). Once he thought
he had a "sure winner" in the case of Grendel's Den, a restaurant near Har-
vard that was denied a liquor license because of objections from the local
Catholic parish. The case somehow found its way to the Court:

As Supreme Court cases go, this one seemed made for the age of infotainment. There
were boozy college students, a prudish priest, a famous liberal law professor, and a
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carefully muted question of Church and State. I had cannily concealed the constitu-
tional issue amid scenes of noisy students and aggrieved parishioners; thus, the legal
point did not get in the way of a good yarn. To me, GrendePs Den became the bench-
mark of legal reporting in the infotainment era. "If this one can't make it," I thought,
"no Supreme Court case is a good bet." (1990: 236-237)

The GrendePs Den story never made it on to the CBS Evening News. The
piece was killed, according to Graham, because it was to air on a Friday night
and it would not leave the viewers in an appropriate frame of mind to approach
the weekend's television viewing (1990: 236—237).

Concerns about infotainment could play as important a role in the stories
that did air and how they were played as they could in stories that did not.
Graham recounted the scenario "when Miami Vice was very popular and our
producers at CBS got the idea that the public . . . wanted to see young, good-
looking people and . . . they wanted to see a place that was bright and sunshiny
and maybe with a little surf out there":

I was covering a . . . decision that had to do with affirmative action among police [and
fire] departments. And there were several different police departments that were in-
volved, and I traveled around to the various places to talk to the people . . . who were
actually involved in those cities. On the day the Supreme Court decided the case, it
was decided at CBS that I wouldn't do the story based on actually having gone to the
cities where these disputes arose, but it would be done from Miami. Because Miami
had police, although it was not one of the cities involved in this dispute . . . they did
have police and they had black police and white police and . . . there were young good-
looking people that would be shown and a sunny background and even some water.
And so that story was done. It was a Supreme Court decision. Dan Rather came on
and said, "The Supreme Court has issued a decision today involving affirmative ac-
tion in police and fire departments, and now we go to Miami with, whoever the re-
porter is, for the story." And he did it.

Infotainment also became the order of the day at the other networks and
had similar consequences and implications. According to Carl Stern:

It's not just that every week became sweeps week. It's that the individuals themselves
were under considerable pressure to produce an attractive show that would achieve
high ratings and that would meet certain production values that they had. That's how
you got to your eight-second sound bites. Keep the stories moving, moving, fast pace,
fast pace, action, action. . . . People who watch news shows are probably not the peo-
ple who are watching mud wrestling or demolition derbies or Bowling for Dollars, but
the producers sure would like to attract some of those people to watch the news shows.
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In Stern's case, there were simply things that he was continually discouraged
from doing and saying on the air. As he put it, "the ruling is the part that counts.
Yet that's the only part we can't see or hear." Consequently, "the ruling itself,
the very heart of the next day's newspaper coverage, could barely be men-
tioned." Further, "more often than not, any words I used to describe the
Court's reasoning were rejected as beyond the understanding of the average Joe.
Analogies were substituted, generally from sports or warfare" (Stern, 1993).

The result, according to Stern, is that "what we have today is a sort of a col-
oring book in which producers design an attractive show. They ask reporters
about their color in the boxes. Bring in something. Please hold it to ninety sec-
onds. No sound bites longer than eight seconds. That sort of thing. . . . It cer-
tainly made beats like the Supreme Court expendable."

Print reporter Lyle Denniston commented on the state of contemporary
television journalism at the Court in similar terms:

They are much more at sea these days than they used to be. They ask a lot dumber
questions than Carl ever asked or than Fred ever asked, and they're... constantly look-
ing for what I think is the more superficial angle, the more People magazine or the more
television magazine approach to the law.... I think what's happening in television [is]
the ensemble concept. . . . [YJoung, physically attractive males and females will kind
of float in and out of a story or a beat and cover the kind of thing much more . . . for
their cosmetic appeal than for the depths of their mental perceptions. And I think that's
not a problem peculiar to our beat. I think it's a problem peculiar to commercial tele-
vision generally, (in Slotnick, 1993)

The irony, in Carl Stern's view, is that despite the recasting of the evening
news to create greater audience appeal, "the statistics tell us . . . that the net-
work news shows are diminishing in terms of the audience size they reach,
and to some extent they have brought that down on themselves because if they
are simply an entertainment vehicle or a filler, they have to compete with all
the other fifty channels that are available these days to the home viewer."

In his broadside critique of the contemporary news media, James Fallows
echoes Stern's analysis:

Mainstream journalism has made the mistake of trying to compete with the pure en-
tertainment media - music, TV celebrities, movies - on their own terms. .. . They are
locking themselves into a competition they are bound to lose. If the public is looking
for pure celebrity or entertainment, it will go for the real thing. If public life contin-
ues to lose its claim on America's attention so - inevitably - will journalism. (1996: 244)
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While we have been focusing on infotainment in a critical vein, it is equally
important to underscore that it is not only television news' desire to entertain,
per se, that constitutes the problem. Rather, it is what appears to be missing
from the brew. This point was reiterated by Carl Stern:

It's not just this silly business about happy talk and infotainment.... I think TV is en-
titled to get a little silly if it wants, and if it doesn't meet these Olympian goals we all
set for it. . . . That's not the part that hurts. The part that hurts is that at least at bot-
tom there's supposed to be some sort of unwritten contract between people who de-
scribe themselves as journalists and the public that they serve that they're going to do
their level best to ensure that the public gets the truth, the whole truth, nothing but
the truth. And that's not what's happening. . . . Lenin, a peculiar source of informa-
tion to be quoted at this point, said truth is that which serves. Well, we don't believe
that. We believe truth is truth whether it serves or doesn't serve. Well, unfortunately,
TV these days, I'm not suggesting that they've become Leninists but, essentially, truth
is that which serves the production sense of the people who put the show on the air.
And it is a show. It's a show.... And that's the loss of it for those who took it seriously.

The news "show," as James Fallows has observed, needs "stars" and operates
on the belief that "the delivery system - that is the reporter as an entertain-
ment instrument - is more important than the substance of the story":

I am afraid in television the old value system, where the opinion of your peers mat-
tered so much, is largely gone. Get the ratings and you're forgiven all else. The sin there
is not being inaccurate. The sin is being boring. (1996: 278)

It is important to be clear about what Stern, Fallows, and others are charg-
ing and what they are not about the changing nature of the evening newscasts
that began to take hold through the middle and late 1980s. Clearly, editors and
producers have a legitimate and important role to play and often improve the
stories that do get chosen for air time. Carl Stern readily conceded this:

I'm not suggesting that these producers were always wrong. I'm willing to say that
more than half the time they were right. . . . As a matter of style or making something
more clear or what not, I've never known a reporter who didn't profit from some other
person going through their copy and making suggestions I don't think I ever wrote
a script that wasn't improved in some way by a producer.

Further, nobody is suggesting that news producers do not have a legitimate
and important professional role to play in making critical choices in putting
together the evening news. As Pete Williams explained, "There are more cor-
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respondents that want to get on the air than can possibly get on the air in a
given day. . . . [A] producer of a nightly newscast is thinking. . . . 'Well, okay,
I have those people in the waiting room that want to get on the air. Well, what
. . . should we be doing?'" Tim O'Brien admitted that in a reporter's effort to
get on the air, a Supreme Court story can often legitimately come out the loser
in the contest: "If I have a . . . case that I think might belong on, and I have
some editors who might think not, what I'll look at is what's in the lineup, what
else are they planning to run. And there are times when I'll say, 'This is an in-
credibly important story' [and] I looked at what I was competing with and said,
'You know, they were right. They still had bigger fish to fry.'" The Court's
Public Information Officer, Toni House, understood that when a case "is com-
peting with another bombing in I s rae l . . . it is not going to make the air," but
she also recognized that there are public consequences: "Because there is such
a finite period of time and because the competition for that time can be very
fierce, they are likely to miss things that are of real importance to people."

Such a reality may, at times, be both regrettable and, perhaps, unavoidable.
There are instances, however, where the dictates of the news "show" create
the result. As Carl Stern related, there were times when

you would call them [newscast producers] up at 10:30 in the morning. You know in
your gut that this is a story that has got to go. You know your competitors are going to
do it, and you know it is going to be all over page one tomorrow. And you can't per-
suade the producer to go with it because he's got an eight-minute piece booked into
the show on pedophile priests that they've been promoting for three days. That's the
one that really gets to you. When you know something important has happened and
you're not going to be able to tell the public about it. And New York says, "Well, we'll
tell it in copy" [news delivered from the anchor desk]. Seldom does the copy tell the
story well enough, and frequently the copy is so poorly written or not clearly written
that it fails to really convey the importance of the event.

Toni House offered one example of a copy story gone astray:

I spent fifteen years as a newspaper reporter. I really believed, used to believe, in the
news media and in their desire to get things right. And I don't think I was here six
months and there was an episode . . . where a reporter... had been subpoenaed to pro-
duce some notes from a jailhouse interview. And it was a Friday, he refused to do it,
and he was ordered to jail for contempt. The courts below denied him a stay and he
came in here on a Friday afternoon and he came into Justice [William] Brennan. And
we all know how Justice Brennan feels about the First Amendment. . . . I'm not quite
sure why nothing happened, but nothing happened. So the guy went to jail. Monday
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morning Justice Brennan issued what we call a chambers opinion in which he said, "I
don't believe that four of my colleagues would grant to vote cert in this case, which is
why it's denied." But Friday night Dan Rather got on the air and said that Justice
William J. Brennan had ordered this guy to jail. Now how far-fetched can you get? I
mean I was just horrified.... I was flabbergasted. And in that case I think I called Fred
Graham and I said, "Fred, how can you let him say things?" I mean . . . it was in no
remote way accurate.

The real journalistic problem that developed in the infotainment era as it
applied to the Supreme Court particularly (and newscasting more generally)
often went beyond such gaffes (if they were inadvertent) and even went be-
yond the increased propensity to cover only the biggest and most sensational
cases that could be made to fit the new approach. As Carl Stern asserted, "If
it was simply a matter to be entertaining, I suppose I wouldn't feel so badly
about it. But it's worse than that." He continued, "I could live with the fact
that they cover only occasionally and that they cover only the cases that seem
to be the sizzlers. I understand that. . . . But what I agonize over is distortion
and untruth, and quite often I see stories that I believe are . . . conveying to
the public an untrue perception of what happened. And that's not done neg-
ligently. It's done intentionally, and I think that's unforgivable. I think that is
the highest sin in journalism, and I see it all around." In our extended inter-
view, Stern framed the fundamental issue regarding the disjuncture between
the Court's action and its portrayal on the air:

You have written extensively about different things that television people did on the
air. You reasonably believed that what you heard coming across the television was their
thoughts, their analysis, their best efforts to communicate what the Court had done.
That is a somewhat simplistic view. And it doesn't take into account the enormous
changes that occurred in television journalism in the late 1980s.

These comments, we think, underscore some of the reasons why the seri-
ous professional journalists revealed in these pages often fall far short in their
coverage of the Court, as documented by our empirical analysis later in this
volume. The changes that Stern alludes to are touched on in some of the ex-
amples offered by Fred Graham discussed above. They relate to the funda-
mental altering of the journalistic relationship between the Court reporters
and the news producers, and the increasing role the producers took on in de-
termining the very content of news reports on the Court. Prior to the triumph
of the infotainment approach, reporters' professional judgments held the key
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to understanding what was sufficiently newsworthy to justify coverage. Fred
Graham noted, "In the early years at CBS they relied almost totally on my
judgment of what was important. And I used the classic definition of news as
what the public needs to know and what the public wants to know, some mix
of that." Similarly, Carl Stern stressed:

There was a time when television was a reporter-driven business. Reporters went out
on the street, covered certain beats, informed the desk what they had, [and] the best
of the day's product was put together into the show. Those reporters wrote the scripts.
The scripts were edited for grammar and clarity and so on. But the judgment as to
what needed to be said was pretty much left to the reporter. That business died . . . in
the mid-1980s.

Newscast content in the age of infotainment became, in a sense, a compe-
tition. As Stern explained it, "news is merchandise just as surely as being in
the car business or retail clothing. It is a business of merchandising, and the
explanation that may satisfy a reporter trying to be precise may not satisfy the
producer trying to excite an audience":

At bottom is whether or not you are going to permit an experienced reporter to ex-
press their own judgments rather than a remote or vicarious observer's judgments as
to what happened. That's the competition. Forget the packaging and all the rest of it.
That's the competition. To me that's the bottom line. Are you going to accept the re-
porter's judgment?

Increasingly, as Stern notes, the reporters lost that competition:

It became a producer's business. Reporters basically were sent out to fulfill the re-
quirements of the producers. And what they reported on the air was what producers
wanted reported on the air. And frequently that meant that the voice you heard and
the face you saw [were] not using words that he or she would have chosen.

He added that, "It reached a point where . . . none of the producers at NBC
. . . were journalists. Again, it's not a sacred calling. It's not a blood brother-
hood. But it sure helps."

Fred Graham described a similar working reality at CBS in even harsher
tones:

It's hard for nontelevision people to appreciate the fact that people are brought in
sometimes in high positions in the television network that are almost idiots. I mean re-
ally people who are just incompetent. They don't last long, there's quite a turnover.
But for a while you will have almost totally incompetent people.
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In such a setting, a basic equation was altered in the television news business.
As Stern put it:

The essence of it is that when it comes down to an interpretation, a judgment, of what
the event means, the producer had to go with the reporter's judgment, not the other
way around. And that's what went wrong. That's what went off the tracks here. In ad-
dition, there was a loss of compass with the respect to the fundamental obligations of
journalism. There are probably only two really important matters that should be in any
journalist's oath to himself or herself. . . . [O]ne, to know what you're talking about,
spend the time to know what you're talking about; and, number two, be fair. What else
can you ask of a reporter? If they're coherent, that helps too. The plain fact is that this
sense of the need to be fair, I don't want to say disappeared, that's not true, but it was
certainly diluted by the journalistic practices that began in the late 1980s and that may
continue to this day.

A major consequence of these developments for journalists covering the
Court became the need to engage in protracted "demoralizing" negotiations
to get a story on the air and to get it told in a manner that did justice to the ac-
tual event being covered. Fred Graham described the scene at CBS:

The editing process loomed larger and larger. And what happened was, you would
write the story in conjunction with your producer and late in the afternoon, say 4:30
or 5:00, that goes to New York. Then there are two levels of editing there, and then
they would come back and they would say do so and so. Sometimes the so and so they
want you to do is either incomprehensible or flat wrong. And then you have to get on
the phone and negotiate that. And quite often you're negotiating. The deadline, of
course, is 6:30 for the evening news, and it's 6:00. It was a maddening process and . . .
a very demoralizing thing.

The picture Stern draws of what happened at NBC is painted in remarkably
similar tones:

Over and over again on a daily basis when I was writing, at least in the latter years of
being on the air at NBC, I frequently was obliged to change what the Court had said
to meet the requirements of a producer even though I didn't believe that that's what
the Court had said. It basically got down to a contest every night about a quarter of six
between what I knew the Court had said and what I knew the producer would accept.
And then it got down to a question as to whether we were going to do the story at all.
Frequently, more often than not, that meant having to . . . just take down the producer's
words, the producer having very little knowledge of what the Court had actually done,
and going to a microphone and reciting those words. Let me underscore, we are only
talking about a phenomenon that developed . . . in the last part of the 1980s and has
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continued over into the 1990s. But Fm not talking about an isolated incident. I am talk-
ing about every report.

Frequently, the subject of the negotiations would revolve around Stern's
efforts to quote from the Court's decision or to paraphrase what it had said:

There's many a time . . . that I took . . . if not a verbatim quote at least the essence of
what a justice had said and was told by a producer to change it to this or that. And I
would say, "But that's not what he said," and they would say, "Well, that's what he re-
ally meant." And I would say, "No, that's not what he meant, and that's not correct."
And then it came down to, "Do you want to get on the air tonight or don't you want
to get on the air tonight?" As you can see by my present circumstance [at the time of
our interview, Stern was the Director of the Office of Public Affairs at the Department
of Justice], I don't want to get on the air tonight because it reached a point where I no
longer believed in some instances that we were accurately describing what the Court
had said.

Stern continued, "If a Justice . . . said 4X' and the producer changes it to 'Y,'
you can't get there. He said what he said. You can try to make it simpler. You
can try to explain it in other terms. But, in the long run, it can't be simply
something that meets the satisfaction of some remote figure who's producing
the show."

Recall that Stern characterized the journalistic oath to be subsumed by the
effort to "get it right" as well as the commitment to be fair in doing so. We
have offered several examples where the alterations of producers could lead
the reporter to knowingly go on the air without getting it right, and both Fred
Graham and Carl Stern admitted that this was, indeed, sometimes the case.
Graham noted that at one point, "I refused to do one story. I just said I won't
do it because you're insisting that I make it wrong. This is wrong and I won't
do it." Graham's action may have had some effect, since "several times after
I refused to do the story, they realized that if I felt that strongly, maybe it was
wrong and they permitted me to change it." Nevertheless, Graham contin-
ued, "there were other times when they required me to say things that were
nonsensical or that were inconsistent with other things I had said. And despite
my arguments, they insisted, and I did it." Carl Stern offered a similar as-
sessment: "I would occasionally, I say occasionally . . . find myself in a posi-
tion where I didn't know what I was saying. I didn't know what the piece meant
because I was, well, following instructions."

Not only was "getting it right" a seemingly lower priority for the news
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producers than it was for the Court reporters, so, too, was Stern's concern
about fairness. He recounted "a very shattering experience" when he was
asked by the Washington producer of the nightly news to look over a legal
piece prepared by another reporter. The report "was simply erroneous. It was
just wrong. It was misleading. It was unfair in suggesting that the courts were
engaged in a practice that they were not. It was ridiculous as a matter of law,
but it was just a misunderstanding of the reporter." At the urging of the Wash-
ington producer, Stern contacted the head producer for the nightly news in
New York:

Well, this fellow profanely practically took my head off. And what did he say to me?
What he said to me was, this is a quote, this is not a paraphrase. He said to me, "I've
had this fairness bullshit up to here. . . . It doesn't matter whether this story is fair or
that story is fair. What matters is that we're fair overall." Well, what does that mean?
Does it mean you slant the next story somewhat the other way? Is that like the guy with
the one foot in the boiling water and the one foot in the ice water - on average he's
comfortable, right?

In the predicament they found themselves in, the reporters could, as Fred
Graham's GrendeVs Den case suggested, practice their art to maximize the
possibility of getting on the air. While GrendeVs Den did not see airtime, cases
like it undoubtedly did. The Court received coverage, but the cases exposed
may not have been the most important ones and/or the facets of them that
were presented may not have been the most legally significant aspects of the
case. Alternatively, as Carl Stern's ultimate resignation suggested, the reporter
might choose to leave the fray. As Stern put it, "I found more often than not
as I went along that I was just as happy not getting something on the air as get-
ting it on the air because it was just too difficult to fight to preserve what you
felt was important to say."

As Stern concluded, "It's a different world. As we were reminded over and
over again by a producer in the 1980s, it's not a religion. 'It's not the priest-
hood,' I think is the way he put it. Well, of course, to some it is."

My lament is that, too often, solid, intelligent judgments of people that the networks
employ are not utilized to place things into the shows that should be there and to en-
sure that what is said within those pieces fairly reflects what the participants actually
said and did. . . . Again, it's not a lack of intelligence. The people are very intelligent.
They are very skillful. It's not that it is over their heads. They have the capability of
doing it, or to employ people who are capable of doing it. But they have lost the will to
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do it. They have lost the will to do it because it is not a priority. It is not identified for
them by the people who own and manage these enterprises. It doesn't necessarily sell,
and it is what sells in the long run and in the commercial medium that is going to count.
The pity of it is . . . that they used to do it. They used to be able to do it. It can be done
if there's a will to do it. But it's not going to happen when your principal executive pro-
ducer is saying, "I've had this fairness bullshit up to here."

THE NUTS AND BOLTS OF COVERING THE COURT
ON NETWORK TELEVISION NEWSCASTS

We have utilized the term infotainment to characterize broadly the trends in
network television operations that had the profound effects on the nature of
newscast coverage of the Supreme Court examined above. In actuality, the
term was introduced at CBS News in the early 1980s and went out of official
use at the network early on, when it proved to be publicly embarrassing.

We have seen, however, in the extended comments of Fred Graham, Carl
Stern, and several others that the legacy of infotainment's entree into network
television newscasts remains visible in contemporary network news opera-
tions generally, regardless of the nomenclature employed and, in particular, in
the status of the Supreme Court as a news beat for television. In the remain-
der of this chapter we shall explore some of the nuts and bolts of how televi-
sion reporters cover the Court in the context of the environment we have pic-
tured, a setting marked by constraints imposed by the Court itself as well as
those brought about by the general nature of the network news enterprise.

As we have seen, styles of reporting on the Court by television journalists
developed largely as a necessary response to the predicament that reporters
found themselves in covering a low-priority, visually staid beat. Fred Graham
pioneered the approach to coverage that continues to this day as the prototype
for television's Supreme Court analysts: "My approach was to go to the com-
munity where each dispute arose, take pictures of the scene, interview the peo-
ple involved, and present the legal question through the stories of the people
who raised it." Graham recognizes that this approach seems "obvious now, as
it is the way all the networks do it," and he admits that "while it was TV legal
journalism at its best, as long as we were excluded from the courtroom it was
not good enough" (1990: 107). Earlier, we reported that of the Court jour-
nalists for the three major networks, ABC's Tim O'Brien spends the most time
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on the Supreme Court beat, followed by NBC's Pete Williams, with CBS's
Jim Stewart a distant third. Clearly, the fundamental nature of CBS's ap-
proach to covering the Court has changed since the tenure of Fred Graham
and more closely resembles the situation before Graham came to the beat. As
Jim Stewart described it:

The way we have it organized I feel comfortable that we're going to be on top of any
major decision because we have an arrangement with the law schools here. . . . [W]e
deal mostly with Georgetown and George Washington and Catholic University. [W]e
select. . . a third-year law student and they get credit for it and we get the benefit of
their work ethic. And they literally live at the Court. We have a small cubicle up there
like most of the organizations do. So they come back and file all the briefs. They type
up the summaries for us. They actually report to a producer. . . . [A]nd she screens it
further. All of which is to say that by the time it comes to me . . . we have synthesized
the stuff down to the point where even an idiot like me can follow it. I don't pretend
to be a lawyer. I don't pretend to be an expert on constitutional law or any of the other
issues. . . . So we're different from the other networks.

These differences are reflected, as we shall document in chapter 5, in the
diminished coverage of the Court on CBS News across the two years in our
data set.

Supreme Court cases, of course, offer several decision points for possible
coverage ranging from the filing of a petition for certiorari through the grant-
ing of certiorari, oral argument, and the actual decision itself. Decisional cov-
erage is, logically, the point at which most cases will make it into a newscast
since, at that stage, the reporter has the best chance of gauging accurately the
case's importance. Stories on petitioning for certiorari or even the granting of
certiorari are quite rare since there is a good chance that the case will not pan
out down the road in its ultimate decision. Thus, as Pete Williams under-
scored, spending a good deal of his time on the various facets of the certiorari
process is "just not a very productive expenditure of my time. . . . There's al-
ready a high homework-to-getting-on-the-air ratio for the Supreme Court,
and that would just make it a lot higher." Inevitably, however, there will be
isolated cases that do receive coverage through all stages of Supreme Court
processing. As Williams noted, "It just depends on how big the case is. . . .
[T]he term limits case we covered every step of the way. We covered it when
they granted cert, we covered it when it was argued, we covered it when it was
decided."

Coverage of oral argumentation, while not as frequent as decisional cover-
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age, is a favored stage of Supreme Court processes for television for a number
of reasons. As Toni House observed:

Probably what they do best is oral arguments.... [I]t tells the story. Also, it's a drama.
It's this side against the other side. The advocates most likely are out front after the ar-
gument telling their side. You can quote the justices speaking from the bench. . . . [I]t
gives it elements that make it televisable and entertaining.

As a practical matter, there is a strong element of scheduling predictability
in oral argumentation that raises its stock for reporters. As Fred Graham ex-
plained, "you don't get squeezed out on a day where there are multiple deci-
sions. You know you've got that day. You know when it's coming. . . . So that
. . . permits you to lay out your thinking a lot better than on the day of deci-
sion." Tim O'Brien indicated that he sometimes preferred to do a story the
evening before oral argument was to take place:

We have so little time, I sometimes think it's better spent listening to the people in-
volved in the case and the experts than putting up drawings of justices and questions
that they ask. . . . [O]ften . . . I will not have any shot in my piece from Washington,
maybe a shot of the Supreme Court only to say this is where the case is going to be ar-
gued tomorrow.

We have stressed throughout that because of the Court's relative isolation,
coupled with the inaccessibility of the justices to the media, television cover-
age of the institution focuses almost exclusively on its work output. Little at-
tention is placed on the justices themselves, save for the relatively brief period
of their coming on or going off the Court. Pete Williams mused on this seem-
ing irony:

[W]hen . . . it comes time to appoint a new justice, it is the biggest god damn story in
town. All the jockeying, who might it be? We crowd around everybody who comes to
town. . . . When Stephen Breyer came here the first time, the stakeouts of him walk-
ing through Union Station with his broken collarbone. . . . And we pay a little atten-
tion to the confirmation hearing . . . because it is a test of the president. And that is
why it becomes such a big story. And then there are all these stories about their judi-
cial philosophy. . . . Then they go on the Court and we proceed to ignore them.

The data reported later in this volume corroborate unmistakably Williams's
point. Rarely do stories focus on the justices per se, and when they do, it is
most often a reflection of reporting on appointment politics and processes.
This is not to suggest that stories concerning malfeasance or scandal would
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not be covered heavily. Rather, it underscores that such information about the
justices is rarely forthcoming.

Interestingly, despite the fact that Supreme Court reporters work in a do-
main where they have less access to decision makers and decision processes
than in other governmental beats, the truth of the matter is that they have such
complete access to documentary information about what they are covering
that they have an unusual opportunity to prepare for stories and are rarely
caught off guard by a case decision. When the networks all covered the Court
with full-time legal correspondents, their preparation was quite extensive. As
Carl Stern described it, "The sort of stuff we did then would be unheard of
today for a TV . . . reporter."

For example, at the start of the Court and through the term I would do the conference
lists.... [T]hat could be doing a couple thousand cases. Why? Because you only know
where the Court is going . . . if you have some idea what kinds of cases they are hear-
ing or what kinds of cases they aren't hearing. . . . [A]nd, also, you spot things early.
And once you identify those cases that you think the Court is likely to take - obviously,
it will be a small list for television that you care about - you would go out and you would
start collecting visuals.

If Stern were uncertain about whether the Court would actually hear a case,
or if a potentially attractive case remained several stages from the Supreme
Court, he might call the network's affiliates and seek copies of any footage they
might have "on cases that I thought would come along. There were cases
where it would take years."

If I saw an important case that had been decided by a district court someplace and I'd
say to myself, "That's an issue that's going to make it to the Supreme Court," I would
order the cassettes right then and there from the affiliate so that I'm not calling them
two years later when the Court takes the case and they say, "Geez, we washed that stuff
a year ago. We don't keep things that long." I would immediately call if I saw a case, if
I read about a case someplace that I thought was going to make it up to the Supreme
Court. But that's because I was doing this stuff full-time, and I was deeply immersed
into it and I cared.

In many respects, the depth of Stern's preparation more resembled what
we would associate with a print reporter such as Linda Greenhouse of the New
York Times or Lyle Denniston of the Baltimore Sun, particularly in his focus
on cases in their nascent stages, than what we would associate with a network
reporter covering the Court today whose interest in a Supreme Court case is
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unlikely to kick in until after the case has been granted certiorari and appears
on the Court's docket. Pete Williams, who characterized the Court as having
"the highest homework-to-actually-getting-on-the-air ratio in town," de-
scribed the winnowing process he goes through in covering cases:

Of the . . . eighty signed opinions we are going to have this year . . . we will keep our
eye on . . . fifteen to twenty cases that are potentially of interest to us. So you have to
read the briefs in all those cases, you have to call the lawyers, talk to the lawyers, talk
to the law school professors.. . . Then we have to in probably ten of those cases go out
and shoot a lot of tape.

Williams will also attend the oral argument in the cases that "we are pe-
ripherally interested in. . . . I tend not to go to oral argument for every single
case. I don't think anyone does that. That would just be a phenomenal waste
of time." Regarding his advance preparation, Williams estimated that about
half of it does not see the light of day and never leads to airtime and inclusion
in a story.

For Tim O'Brien, who spends more of his time covering the Court, the
equation is markedly different. Indeed, O'Brien claimed that he "hardly ever"
prepared material that didn't receive airtime on some ABC news venue or
format, perhaps in recognition of his status as the only "full-time" Supreme
Court reporter still employed by his original network:

They let me shoot whenever I want to shoot. I really don't have to clear it anymore....
[Ajfter the first couple of years they saw that virtually everything gets on . . . because
I get a couple of bites out of the apple. I don't usually get it on when it's granted re-
view . . . although sometimes I do, or when it's up for review.... But when it's argued
I get a shot, when it's decided I get a shot, and there are a number of different shows
that are interested. Good Morning America, The Weekend News, World News Tonight,
sometimes Nightline, World News This Morning, the overnight show. So, given the times
it's up at the Court, the number of broadcasts we have, a good case will make air six or
seven times. I will shoot material on maybe twenty, twenty-five cases in a term and, on
average, they make air about 2.8 times.

Good Morning America serves as an especially congenial television venue
for O'Brien on the mornings of oral argument, particularly for cases that
don't have a strong likelihood of being covered on the evening newscast:
"A lot of them will work on the morning news [if] they won't work anyplace
else. The program wants to be forward-looking, it doesn't want to be a re-
hash of yesterday's news. They can say, 'And looking forward today, here's
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one of the questions the Supreme Court is going to be considering,... They
love that."

One source of information relied on somewhat by the Court reporters in
their preparation is Preview, a publication underwritten largely by the Amer-
ican Bar Association, which offers summaries and insights on the issues and
arguments before the Court. Maximum use is not made of it, however, be-
cause, as Pete Williams explained, "the trouble is it comes out so late. It is
always good to read, and I invariably read it if there is a case I'm covering be-
cause . . . it is another brain on that case. But I need to know a lot of things
before that comes out, so there's just no substitute for reading the briefs." Tim
O'Brien acknowledged that Preview is a "great asset," particularly in helping
to bring an ABC colleague up to speed on a multiple decision day at the Court:
"We'll divvy up the work, and I'll have somebody up who's never been to the
Supreme Court who's going to be covering, and I'll say, 'Read this, great place
to get started.'" O'Brien also suggested that

Preview often has information that we don't have. We could get [it] by going through
all the briefs, but, for example, how many states have laws like the one being challenged
before the Court and what is the division in the circuits? I used to read the briefs first.
Now I tend to read the briefs last. When I am working on a Supreme Court case, the
first thing I read is the lower court opinion that's being reviewed because that's actu-
ally what the Supreme Court is checking. And then I often read Preview, and then I'll
read the briefs next.

As a consequence of having so much documentary information on the pub-
lic record, coupled with aids such as Preview, the willingness of interest
groups to serve as sources for reporters, and the multistepped processes
through which cases proceed at the Court before a decision is announced, tel-
evision reporters, even today, are rarely caught off guard or unprepared for a
ruling. Indeed, Fred Graham asserted that the dictates of preparing footage
for broadcasting made him better prepared as a television journalist than he
had been at the New York Times:

You could almost always look at the case at the time the Court took it, even before, and
see pretty much what its potential was to be important. And the ones that showed that
potential, you knew that when it was decided it was going to be important news, so you
had to go out with your camera well before it was due to be decided and interview all
the people and take pictures of the scenes. So I would say that I was better prepared
. . . for television, in many instances, than I was at the newspaper, because you can pick
up the phone on the day of a decision when you were with the newspaper.
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Tim O'Brien, too, underscored that "you can prepare in advance on
Supreme Court stuff more than you can on other stories. You know the cases
that they're interested in. By the time a case is decided, I really should know
it backwards and forwards. I mean I see it when it's coming up, I see it when
cert is granted, I see it when it's argued, and then I do it again when it's de-
cided." Pete Williams added that "you'd be crazy" to be caught off guard be-
cause "you get so many bites at it. . . . [I]t clears its throat several times before
it finally comes at you."

This is not to suggest that the Court reporters know with absolute certainty
which will be the "big" cases of the term when the Court's decisions are ac-
tually rendered. As Tim O'Brien put it, "sometimes the Court will use small
cases to make big statements, and sometimes it will take a major case that
doesn't really wash out." Interestingly, O'Brien also noted that with surpris-
ing regularity the Court will accept a case for review that, in his judgment,
cannot and will not be resolved:

Sometimes I will see a really great case coming up and I'm persuaded that the Court
can't answer it. . . . [TJhere's a procedural defect in it. And, believe it or not, this is
where the Court, I think, screws up terribly. Every year, two or three cases. You'd think
with some of the greatest legal minds in the country up there, the great law clerks they
have and the justices, it wouldn't happen. But they take a great case, and you see . . .
it's moot or the petitioner lacks standing, and you say . . . "Is it possible that they took
this case to revise the rules of standing? Why else would they have taken this case?..."
[A]nd then, a while later, you'll see that it's dismissed as improvidently granted. If it
does raise an important issue, I'll try to get it on the air anyway even if it won't be de-
cided, and say, "Here's an issue that the Court would like to address."

Earlier, we alluded to elements of a story that made it newsworthy in the
eyes of reporters generally. Now we will turn to the more narrow concern of
what makes a case sufficiently newsworthy to receive coveted airtime on the
nightly newscasts, an issue we will examine empirically in chapter 7. Inter-
estingly, part of the answer may be dictated by the nature of a case's outcome.
As Fred Graham noted, "There are some cases in which if it went one way,
big story, but if it went the other way, no story." Carl Stern drew a distinction
between statutory and constitutional cases, the latter of which were easier to
get on the air, other things being equal: "On the constitutional stuff there are
red flags all over it. If this is a case about reading the bible in class or . . . burn-
ing the American flag it doesn't take a genius. . . . I always said to myself, half
jokingly, 'Does it meet the bar-stool test?' Is this the kind of thing people are
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going to argue about in bars, saloons? And they're just intellectually interesting.
It's something we can really argue about. . . . Those you can spot very easily."

Clearly, the sheer magnitude of some stories alone will get them on the
newscast. Pete Williams asserted that "big stories are as television worthy as
they are newspaper worthy." Thus, "decisions on term limits . . . affirmative
action decisions, the gun in school decisions . . . were as big for us as they were
for newspapers. So the big cases are always going to get on television." Other
stories that are less "big" will receive airtime when they have "more compelling
visual elements . . . or [something] that. . . everybody can identify with."

The story about the little guy in . . . Oregon who wanted to play football but didn't
want to take the drug test. That was a sort of compelling little story. Here's this little
community, here's this one little family that says, "Wait a minute. Something's not
right." And then that touches on a larger national issue. The whole question o f . . .
drugs and civil rights. . . . It has all those elements in it that seem to add together and
work as a television story.

Regarding the importance of visuals for making a case television worthy
Lyle Denniston observed, "I used to sit in a cubbyhole between Carl Stern
and Tim O'Brien and on big decision days I was always amazed at how much
of their conversation focused on the pictures that they had available as op-
posed to discussing the substance of what the Court had done."

In the final analysis, gauging newsworthiness for the network newscasts in-
volves a fine balancing act. Tim O'Brien assessed some of the elements in the
balance:

The case you cover is the one you believe to be the most newsworthy and the most im-
portant. Sometimes, you can sacrifice some of the importance if it is an extremely in-
teresting case. And sometimes you can sacrifice some of the interest. It can be a rather
dull case, if it is extremely important. But how it affects people generally and its in-
terest to people are both considerations, (in Katsh, 1980: 32)

As Pete Williams has lamented, too often in drawing the balance even in-
teresting cases with the potential for widespread impact do not get on the air.
Offering a particular example, he pointed out that "it's very hard to get. . .
pure First Amendment cases on television. . . . The lady in Iowa with the an-
tiwar sign in her window, or the woman in . . . Ohio who wanted to pass out
anonymous campaign literature. And the little community that prided itself
on being sort of special and a little bit snooty that wanted to have no signs."
These cases, among others, did not meet the network's criteria.
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Some cases do, of course, make it on to the evening news, and rounding out
our attempt to understand Court coverage from the viewpoint of the reporters
themselves we will try to piece together what happens during the newsday
when a television-worthy decision is announced. Perhaps the first imperative
noted by several reporters is to actually be in the courtroom when the deci-
sion is released. As Pete Williams stressed:

I like to hear what it is that the justice says is important about the case, partly because
if I want to use a quote from them speaking it, I can be right there to get the quote.
And if they make some gesture. And sometimes they do unusual things, like Ruth
Bader Ginsburg reads her whole opinion or something. You just want to be there. . . .
And it also provides a little review and it sort of keys me to things to watch out for in
the opinion.

Carl Stern concurred: "You've got to sit there and listen to them. Oral an-
nouncements are more truncated these days but, in the old days, when Hugo
Black was railing against his colleagues . . . or even when Blackmun did some
of his famous dissents and so on with passion, you pick up a good sense of the
case by listening to oral announcements of it."

Not all of the television reporters enjoy the luxury of "being there" for all
of the decisions they cover. Tim O'Brien, for example, often has to file an im-
mediate radio report, which may lead him to obtain a copy of a decision from
the Court's Public Information Office as it is announced:

Consider this. . . . The decision comes down at ten after ten and they want something
they can put on the air at eleven o'clock. They can record it half an hour after I have
the decision, so what I usually do is I read the syllabus, which will say whether the lower
court decision was affirmed, reversed, affirmed in part, [or] reversed in part and will
summarize why. Then I go to the dissent, read the beginning and end of the dissents
or dissent, and then, if time permits, I go back and read more of the majority opinion.
Before I go on the evening news, I like to have the whole decision read cover to cover,
and usually I can do that but not always.

Carl Stern, too, had to prepare pieces for radio with great dispatch and,
looking back, he takes some credit for the syllabus now appended to decisions
at the time of their announcement:

When I came to the Supreme Court there was no syllabus, there was no headnote, and
it was a terrible time. There was one day... when the Court came down with 544 pages
of printed decisions in about twenty minutes, and I had to file to radio at 11:00. And
all you could do was flip over to the last page and see what the Court said because there
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was no way to know. And I'd come from Ohio which has a syllabus . . . as black letter
law. . . . I had to do . . . six decisions in one spot, and I did fine except on one of them
. . . I got it backwards, I got it wrong on the air. That's not supposed to be, and I told
Warren Burger that story . . . and . . . Burger ordered the reporter . . . to start putting
these headnotes, which they used to prepare after the fact for publication in the bound
volume of U.S. Reports, to do it ahead of time and to put them out informally with the
decision so that people could get a quick summary of it. And that was the result of my
conversation with Burger.

Interestingly, to the extent that Court procedures have changed through the
years to respond, in part, to journalistic needs, many of these reforms oc-
curred during the watch of staunch media critic Warren Burger. Fred Gra-
ham explained:

Burger never conceded that there was a legitimate public interest in such matters as
the justices' health, their finances, their reasons for disqualifying themselves from
cases, their votes on deadlocked appeals and their off-the-bench activities. Thus,
Burger became an enthusiastic reformer of the mechanics of covering the Supreme
Court, perhaps in hopes that by facilitating our efforts to cover the formalities we
would be less likely to fritter away our energies on personalities and gossip. (1990: 100)

In this sense the Chief Justice sought to bring added efficiency to dissem-
ination of the information already distributed by the press officer. In no sense
was the scope of distributed information altered. The irony of Burger's role,
however, was not lost on Graham: "It was amazing how enlightened Burger
could appear simply by changing some of the musty old procedures that his
predecessors hadn't bothered to question" (1990: 100).

For reporters who do not have to worry about preparing an early piece for
radio, the drill may be somewhat different. Thus, Pete Williams will contact
the news desk in Washington and the appropriate production people in New
York to alert them that a decision has been rendered that warrants coverage.
Usually, at that time, he will be given the go-ahead. Then, in conjunction with
his producer and researcher, he will begin to track down appropriate people to
interview about the case, often including efforts to reach the litigants directly:

So those little lines are out, then I proceed to try to read the decision. And I think I
have to read the whole thing. I don't screw with the syllabus. I just start with the ma-
jority opinion and read right through it, all the concurrings right through until the last
words of the dissent.... I have to do that. I simply have to do that. Then the calls start
coming back.
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At CBS, as we have noted, the commitment of reporter resources to and at
the Court has been greatly diminished, and, consequently, the procedure for
initiating decisional coverage is a bit different. As Jim Stewart described the
process, he does not spend time at the Supreme Court waiting for decisions
to come down as do the reporters for the other networks:

We have two people there every time decisions are announced. They quickly scan.
They call me, I'm listening to them as they're listening to the case as it's announced
and called out there. We make a snap judgment on whether these are dog cases or
whether these are cases that might have a chance. . . . We know in advance, obviously,
cases that we have considered bellwether cases. And if that decision comes down, we
immediately hit the red phone and tell New York and start blocking time out.

The routine for information gathering after an initial decision is made to
proceed with coverage of a ruling follows a similar frenzied pattern at all the
networks. Fred Graham succinctly described it:

A case comes down, the correspondent immediately picks up the phone, calls New
York or calls his contact here in Washington and says, "Here's the story. I need some-
one to get an interview in Los Angeles and someone in Detroit" of so and so and so
and so. Then, later in the day, you or your producer call... a couple of the groups that
filed amicus briefs. What you find out is that so and so here in Washington is going to
speak at 2:30 and . . . the opposing side has already seen that and they've laid one on
at 3:30. . . . They even coordinated close enough. And I would go there. I knew I was
going to see Carl Stern. I know I was going to see Tim O'Brien. So it became fairly rit-
ualized.

In between arranging and conducting interviews or having one's producer
doing so, the reporter will often be in contact with the newscast's sketch artist
to discuss what drawings are needed. At this juncture, Pete Williams ex-
plained:

You start thinking about the graphic elements and you start envisioning what the story
is going to be. . . . And then all that stuff starts to come back to you, and they tell you
what the people said in the interviews and you choose those things, and the crew comes
down and you do your standup. You quibble with them on the script and, finally, get
the script approved. And you go in that little room under the Court bench and you
voice the track part, and then it all comes together.

If the process as detailed by Fred Graham and Pete Williams seems, to even
a limited degree, tidy and ordered, Carl Stern's lengthier description of the
day's events reveals the numerous twists and turns between a decision's
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announcement and its portrayal on the nightly newscasts: "The problem is
that you're half a producer and you don't have enough time, really quality
time." After hearing the decision delivered and reading the headnote, Stern
reported that he would call his office to "give them a quick 'heads up' because
the wire copy is going to start coming across, and the wire copy may be mis-
leading or . . . it may do stuff in the order it was handed down." The next step
is to arrange for interviews with expert analysts, interested parties, and, if pos-
sible, the litigants themselves. Network affiliates can serve as useful interme-
diaries in instances when the people needed are far from Washington:

You've got to get things rolling because you've got to produce the piece. It's not just
what's going to come out of your head. You've got to get the pictures, you've got to get
the comments. So I would probably spend between, let's say 10:20, when I left the
courtroom, and roughly noon on the phone trying to crank up different production
things. And then I would try to sit and read the opinion . . . while I'm eating my lunch
[and] read and write standup copy for a closer because New York is going to want you
to do that closer fairly early because things get jammed up late in the day.

There is a bit of irony here because "even though you haven't yet organized
the piece or written a piece, they want to know right off the bat how you're go-
ing to end the piece." This material was then sent to New York in early after-
noon and, hopefully, clearance to move forward would arrive by 2:00, "so you
can have a crew at 2:45 or so to come down and do your standupper so you can
get back to the building . . . by 3:30 to start working on the actual piece." At
this point, the pace would move even faster:

Then you write a script till about. . . 5:00. You've got to screen the stuff that is com-
ing in, feeds are coming in. You've got to select what sound bites you want. . . . Or
maybe, as happened more often than not in my case, I would on the way back to the
office stop off to do one or two interviews. Sometimes I wouldn't get back to the of-
fice till 4:30.

As airtime loomed closer, the real battles would often begin:

The copy . . . wouldn't go up to New York till maybe about ten after five and then it
would get in a logjam there and now it's 5:40. You're fifteen minutes away from air, and
you haven't laid down one picture, haven't recorded one word, and now they're argu-
ing with you. Can't you say this rather than that? Why don't you change this to that?
And things are flying all over the place. Frequently you're ad-libbing copy into an open
mike trying to get tracked down piece by piece. Sometimes you split the piece and
you're doing part of it in two different rooms or relaying pictures that are coming in.
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Even when the newscast started, much was likely to remain in disarray and
under negotiation:

It was an absolute madhouse. I would say that 90 percent of the pieces that I did were
completed within 120 seconds of the show going on the air, or the show was already on
the air but it just wasn't up to my piece yet. . . . It's an absolutely crazy business, be-
cause you are half producer, you're interviewer, you're everything. But you do it because
you think it's important to do it. But it's important to do it right and . . . it became for
me increasingly more difficult to do it in a way that I believed was right.

SUMMING UP AND LOOKING FORWARD

In chapters 2 and 3 we have taken an extended look at the world in which the
Supreme Court reporter operates with a particular focus on the job of a net-
work television correspondent covering the Court. We have relied mostly on
the reporters' own perceptions of what their jobs entail and how they define
their journalistic as well as their public responsibilities. Our exploration has
examined the resources at the Court reporter's disposal including considera-
tion of the roles played by interest groups, the Court's Public Information
Office, the justices themselves, and the Supreme Court journalist's own col-
leagues in performing the job. We have paid considerable attention to the
uniqueness of the Supreme Court beat, while exploring the constraints im-
posed on journalists by the institution of the Court itself as well as by the na-
ture of the television news business. Much of our focus has been on changes
in the television news industry that culminated in the 1980s in what Fred Gra-
ham characterized at CBS News as the triumph of infotainment over news
substance. Along the way we have explored several possible reforms that have
been proffered from many sources, including reporters themselves, to help fa-
cilitate "better" coverage of the Court that would, it is argued, lead ultimately
to a better informed public. Special attention was placed on the issue of cam-
eras in the courtroom.

The portrait that emerged from our consideration of the task of the televi-
sion Supreme Court reporter is quite a sobering one. Their job is quite com-
plex, and in the absence of visual access to the decision-making process and
routine interviews with the decision makers, they must find alternative ways
of convincing their superiors that air time is warranted. Once gaining valuable
airtime, they must present as much as they can in an attenuated time frame.
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Tim O'Brien admits that, as a consequence, television news can be a "head-
line service" with very little in-depth legal reporting:

If you are really concerned about quality news reporting on the law, you should not be
watching television.... Every line is a headline on television. And we sometimes wind
up just reading headlines when we read Supreme Court stories and that is frustrating,
(in Katsh, 1980: 42-13)

Much more recently, however, O'Brien added, "Well, things are relative."

I think we do a reasonably good job. It could be a hell of a lot better, but given the re-
strictions that we have inherent in the nature of the business and the restrictions im-
posed on us by the Court, problems that we have, I think we do a reasonably respectable
job. But it could be better, of course.

We will return to an assessment of the quality of Supreme Court reporting
on the network news in our concluding chapter. Before we get there, however,
we will add a detailed empirical dimension to our analysis that will help us
to more properly assess what the reporters, themselves, have told us. Our
analysis will include detailed case studies of how two extremely prominent
Supreme Court cases, the Bakke affirmative action case and the Webster abor-
tion case, were covered on network newscasts. In addition, we shall analyze
two full years of Supreme Court coverage, the 1989-90 and the 1994-95
Supreme Court terms. In particular, we shall focus on how television news
covered the Court's leading cases in those two Supreme Court terms. We shall
also consider in depth how television has handled one particular facet of
Supreme Court case processing, certiorari decisions, in reporting on the
Court. Finally, prior to reaching our summary assessment of network news
coverage of the Court we shall attempt to develop a model that helps us to un-
derstand better the kinds of cases that do receive valuable and scarce televi-
sion airtime as compared and contrasted with those that do not.
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A Tale of Two Cases:
Bakke and Webster

"One of the more unfortunate things about the Bakke case is that it became the vehi-
cle for educating, or should I say miseducating, the public about affirmative action.
The public learned about affirmative action almost, literally, for the first time through
. . . ten-second sound bites on television, with people polarized against one another."

Eleanor Holmes Norton, while a member of the Equal Employment
Opportunity Commission (in Blackside, 1989)

"[F]ollowing Webster, some network reporters suggested a lockup, giving each re-
porter five minutes . . . to study the decision . . . so they could all report the decision
more responsibly."

Tim O'Brien, ABC News

On June 28, 1978, the Supreme Court issued its much anticipated ruling in
the case ofRegents of the University of California v. Bakke. Allan Bakke, a white
male, claimed that he was discriminated against by the medical school at the
University of California at Davis (UC-Davis) because of his race. The cele-
brated case marked the Court's first full-scale effort to address the legality of
publicly promulgated affirmative action programs, in this instance in the con-
text of admissions processes at a professional school. More than a decade later,
on July 3, 1989, the Court issued its decision in the similarly anticipated case
of Webster v. Reproductive Health Services, dealing with the constitutionality
of several provisions of a Missouri law that regulated and restricted a woman's
right to obtain an abortion. This time the Court was not working on a clean
slate, however, since it had revisited the issue of abortion rights many times in
the wake of the landmark Roe v. Wade ruling in 1973 overturning a Texas an-
tiabortion statute. What made Webster noteworthy, however, was the distinct
possibility that it would be the vehicle through which the Court overturned
the historic Roe ruling.

89
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Neither the Bakke nor Webster decision turned out, in hindsight, to be the
definitive ruling that many anticipated. In Bakke, the Court's majority invali-
dated a specific affirmative action program while, at the same time, a differ-
ent majority coalition remained supportive of affirmative action efforts per se.
The confusing hybrid ruling was likely to be misunderstood by many while
pleasing few. Clearly, it settled little in the public and constitutional battles
over affirmative action. For its part, Webster did not prove to be the death knell
for Roe that was anticipated by many. To be sure, Missouri's restrictive regu-
lations of abortion were upheld. The Court, however, split five to four on the
various facets of the Missouri law, and while some justices called for over-
turning Roe, a, majority could not be mustered to explicitly overrule that land-
mark precedent. Indeed, somewhat ironically, the fundamental freedom of
choice protected by Roe survives today and seems less in danger of being over-
turned than it did at the start of the 1990s.

In subsequent analysis in later chapters we shall draw a picture of how net-
work newscasts broadly portray the work of the Court by examining all sto-
ries broadcast during its October 1989 and October 1994 terms. Our macro-
level view of television news coverage will include discussion of general news
treatment of the Court, coverage focused on its docket, and special consider-
ation of how each term's leading cases were presented. We have suggested
that, for many reasons, the Court is not a governmental venue favored by tel-
evision newscasts. Most Supreme Court cases fail to be sufficiently newswor-
thy, in light of the constraints of network news, to receive substantial cover-
age or, more often than not, any coverage at all. Obviously, however, not all
cases are created equal. The Bakke and Webster cases, for reasons amplified be-
low, represent exceptions to the general rule, and in this chapter, we examine
television news coverage of the Court in two instances where the medium took
its "best shot." Before we examine television's handling of these two promi-
nent cases, they will be placed in appropriate context and we will comment
further on why these two decisions were isolated for extended analysis.

THE BAKKECASE

Focusing on Bakke as an example of television coverage of Supreme Court
policy making warrants some justification since the decision is more than two
decades old. Nevertheless, the subject matter of affirmative action remains as
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controversial today as when the case was decided and, indeed, the nature of
the Bakke holding itself has remained a factor in the issue's continuing evo-
lution. Ample testimony to the issue's currency can be seen in state efforts
such as the California Civil Rights Initiative of 1996 (Proposition 209) that
banned affirmative action in governmental programs (including programs
such as those at issue in Bakke), as well as by the issue's broader prominence
in the 1996 presidential election where clear differences between Bill Clinton
and Bob Dole were revealed in the presidential debates and throughout the
campaign. That the Bakke case was both newsworthy and rife with importance
was clear to contemporary analysts. While the decision would not, necessar-
ily, be definitive, it would be a touchstone for future development of the law
in the affirmative action domain.

Clearly, the final character of the law on preferential racial treatment would
likely not be known for many years; it would depend on a succession of judi-
cial, bureaucratic, and legislative actions on different kinds of preferences re-
flecting a variety of contexts and circumstances. Nonetheless, few doubted
that the judiciary's contribution would be anything less than substantial, and
perhaps decisive. Bakke gave the Court the opportunity for a precedent-
setting ruling that could establish the framework for subsequent policy reso-
lution of the controversy (Sindler, 1978: 162).

The importance of television news in a democratic polity for understand-
ing public knowledge about and reaction to Bakke, as well as the broader issue
of affirmative action, was noted by Eleanor Holmes Norton, then a member
of the Equal Employment Opportunity Commission:

One of the more unfortunate things about the Bakke case is that it became the vehicle
for educating, or should I say miseducating, the public about affirmative action. The
public learned about affirmative action almost, literally, for the first time through . . .
ten second sound bites on television, with people polarized against one another. As a
result, what is really a quite complicated concept. . . became depicted as an element
of unfairness, (in Blackside, 1989)

Bakke arose in the context of a Court that had successfully sidestepped the
constitutionality of affirmative action in the earlier case of Marco DeFunis,
which the institution's gatekeeping rules allowed to be declared moot. Pub-
lic attention to the issue ripened after DeFunis, and expectations developed
that Bakke could be the most important Supreme Court ruling since Brown
v. Board of Education in 1954. Like Brown and Roe v. Wade, which had been
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decided only a few years earlier, Bakke could be the case by which an entire
judicial era became known.

In light of Bakke's potential importance, the national media focused on it
very early in the litigation's development. For example, in early 1975 the New
York Times covered a California state trial court judge's announcement of his
intended decision, noting that a potential legal landmark was in its formative
stages (Sindler 1978: 222). As the case worked its way up through California's
legal system and appeared to be headed for the U.S. Supreme Court, this
theme was often repeated. Joel Dreyfuss and Charles Lawrence III noted, for
example, that "reporters have grown fond of referring to the Bakke case as
'perhaps the most important Supreme Court decision since Brown v. Board of
Education*" (1979: 234). In a similar vein legal scholar Ronald Dworkin ob-
served that "no lawsuit. . . has ever been more widely watched or more thor-
oughly debated in the . . . press before the . . . Court's decision" (in Sindler,
1978: 2). Indeed, when Bakke was ultimately announced, even the normally
insulated Court took notice that the ruling was much anticipated. As noted by
pivotal Justice Lewis Powell, "Perhaps no case in my memory has had so much
media coverage" (in Sindler, 1978: 292).

Clearly, the press was well aware of the role it might play in fostering un-
derstanding or misinterpretation of the Court's ultimate ruling in Bakke. In-
deed, a CBS/New York Times poll in October 1977, a half year before the
decision's announcement of the decision, was suggestive of how important the
media could be in framing the affirmative action issue. The poll revealed a
public that opposed "quotas" in jobs or admissions for minorities but that
could support ill-defined "special consideration" for the best minority appli-
cants (Sindler, 1978: 15-17). In a public setting fraught with ambiguity and
ambivalence about affirmative action, the public's posture toward the issue
could be uniquely affected by the media's message regarding the unfolding
Bakke litigation. To the extent that the Court itself was divided and its rea-
soning complex, which was the defining reality of the Bakke decision, the
media's interpretive role could loom even larger.

Recognizing that Bakke was not business as usual, Fred Friendly, former
head of CBS News and leading media analyst, went so far as to urge "that the
Court provide a one-week alert before the decision day on Bakke so that the
newspapers and broadcasters could ready their ablest staff to handle the de-
cision and could budget enough space and air time to ensure ample and accu-
rate coverage" (in Dreyfuss and Lawrence, 1979: 291). While no such notice
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was given, it remains clear that in Bakke reporters did go to special lengths in
their preparation. Dreyfuss and Lawrence noted, for example, that at oral
argument "the reporters from major publications had pooled to pay the ex-
penses of an unofficial reporter and they chafed at the wait for a transcript"
(1979: 201-202). Newsweek reported that added efforts and plans came into
play as the anticipated decision day neared:

NBC, for example, began on May 1 to station two camera crews equipped with mi-
crowave transmitters for instant transmission at every Court session. Public broad-
casting stations recruited scholars... two months ago for its post-Bakke analysis. Many
leading constitutional authorities received calls from reporters wanting to know where
they could be reached for interviews at the moment of judgment. On the evening of the
decision, all three commercial networks and the public television system produced
news specials - with NBC and PBS running them in prime time. (July 10, 1978: 31)

Arguably, Bakke represents the "best of all worlds" for examining news
coverage of the Court since so much effort went into getting this important
and newsworthy story "right." On the other hand, "getting it right" in this
case would not be easy or, perhaps, even possible. For the Bakke decision was
a complicated one, with multiple opinions and no clear majority. The decision
was not readily accessible to a lay public, and it was a particularly vexing one
for the media, particularly television news, to cover. Indeed, ABC's Tim
O'Brien mused on how television might have portrayed the ruling in news bul-
letin format:

The decision of the Supreme Court of California is affirmed . . . in part, and reversed
in part. Justice Powell announced the Court's judgment and filed an opinion express-
ing his views in the case of Part I, II-A, and V-C, in which Justice White joined; and
in Parts I, and V-C in which Brennan, Marshall, and Blackmun joined. Brennan,
White, Marshall, and Blackmun filed an opinion concurring in the judgment in part
and dissenting in part. White, Marshall, and Blackmun filed separate opinions.
Stevens filed an opinion concurring in the judgment in part and dissenting in part in
which Burger and Stewart, and Rehnquist joined. Film at 11! (1990: 341)

THE WEBSTER CASE

If Bakke presents us with the opportunity to examine television coverage of
a highly anticipated ruling in which the Court was expected to break new
ground while opening up an area of emotionally laden and highly divisive
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litigation, Webster suggests the other side of the equation. Unlike the affirma-
tive action issue in Bakke, for which the Court could draw little guidance from
its earlier rulings or from other courts, the fundamental issues surrounding
abortion rights had been addressed by the Court in Roe v. Wade in 1973 and
were revisited in numerous guises in the decade and a half that passed between
Roe and Webster.

Much of Webster^ prominence as a newsworthy event derived from the po-
litical context in which the case emerged. First, the case reached the Court
during the transition between the Reagan and Bush administrations, a time
when the new president was bent on demonstrating that he was firmly in the
right-to-life camp, reversing a "softer" stance he held on the issue when op-
posing Reagan for the 1980 Republican presidential nomination. During Rea-
gan's two terms in office, his strident opposition to abortion had played well
for his presidency. He was a vocal supporter of a constitutional amendment
to overturn Roe, and he was equally committed to the appointment of federal
judges, including Supreme Court justices, who held strong pro-life and anti-
Roe positions. As noted by Barbara Hinkson Craig and David O'Brien, "Rea-
gan's denouncements of the Court's abortion rulings were stronger than any
of his predecessors. . . . His language was typically impassioned and moralis-
tic, particularly in comparing the battle over abortion to that over slavery"
(1993: 170).

In 1986, in a Justice Department brief in Thornburgh v. American College of
Obstetricians, the Reagan administration, for the first time, called explicitly for
the overturning of Roe in actual litigation before the Court. On one level,
Webster can be seen as Reagan's next and parting shot at Roe as the Justice
Department convinced William Webster, the Missouri Attorney General, to
repeat the Thornburgh attack on Roe verbatim in the state's own brief in the case.
Initially, "Webster's legal strategy was to defend Missouri's law as 'nothing more
than regulating abortions within the parameters allowed by Roe v. Wade? But
he was persuaded to repeat word for word . . . the language Charles Fried had
used in his Thornburgh brief demanding Roe\ reversal" (Craig and O'Brien,
1993: 187). When Bush took office, Webster served as a "gut check" for the new
administration as the president formulated his stance in support of Webster's
anti-Roe argument and offered independent support to Missouri through the
Justice Department's own amicus brief and participation in oral argument.
Quite naturally, examination of the implications of the presidential transition
made the Webster case an attractive focal point for television news scrutiny.
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What made Webster particularly "special" and, consequently, television
worthy, however, was the real possibility that it would be the vehicle through
which Roe was overturned. During the Reagan years, William Rehnquist had
become Chief Justice and Justices Sandra Day O'Connor and Antonin Scalia
had joined the Court. It seemed to many analysts that the newly configured
Court was just one vote away from overturning Roe. That "one vote," many
thought, came to the Court in 1987 when Anthony Kennedy replaced Lewis
Powell, who, until his retirement, had been the pivotal swing vote in the pre-
carious balance upholding Roe. Indeed, just a few weeks prior to Kennedy's
confirmation the Court had split evenly four to four in Hartigan v. Zbaraz, an
abortion case dealing with a law requiring parental notification for teenagers
seeking abortions. Thus, with Kennedy now on the bench, Webster became a
perfect vehicle through which to focus on the possible demise of Roe. Susan
Behuniak-Long summarizes the unusual degree of interest generated by the
case:

With the 1988 appointment of Justice Anthony Kennedy to fill the vacancy left by
Justice Lewis Powell, a reversal of Roe v. Wade was possible. Court watchers tallied a
4—1-4 lineup. Expected to support Roe were Justices Harry Blackmun, William Bren-
nan, Thurgood Marshall, and John Paul Stevens. The original dissenters in Roe, Jus-
tices William Rehnquist and Byron White were expected to be joined by Justices
Antonin Scalia and Kennedy. With Justice Sandra Day O'Connor viewed as the swing
vote, Roe was now subject to a 5-4 reversal. When the Court agreed to hear Webster...
the time was ripe for a major abortion decision. Such anticipation led to the unprece-
dented number of amicus briefs. (1991: 261)

Indeed, if further justification is needed for our choice to focus on the
Bakke and Webster litigation settings as two instances in which case studies of
television news coverage can underscore how the medium reported on un-
usually prominent Supreme Court decisions generating unusually rich news
coverage, it may be found in the widespread and similar level of interest group
involvement in these two cases. As Craig and O'Brien have noted:

The politics of interest-group litigation and how it had changed since Roe v. Wade
was registered in the record number of amici curiae briefs filed in Webster. Together,
seventy-eight amici briefs were filed in Webster, representing a broad range of inter-
ests, thousands of individuals, more than 300 organizations, and various coalitions
forged over conflicting interpretations of law, history, science, and medicine. The to-
tal was twenty more than that filed in the previous Court record holder, Regents of
the University of California v. Bakke, the only slightly less controversial 1978 reverse-
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discrimination case in which 120 organizations joined in fifty-eight amici briefs.
(1993: 204)

The central role that groups and their spokespersons would play in network
newscast coverage of Webster was mirrored in the unusual aggressiveness with
which their views were being brought to the attention of the Court itself. In-
deed, a good deal more was being brought to the attention of the justices than
suggested by the record filing of amicus briefs alone.

While the Court was deliberating Webster during the 1988-1989 term, in-
terest groups on both sides of the abortion issue placed advertisements on
television and radio to influence public opinion and to encourage expression
of that opinion to the justices. Pro-choice groups ran full-page advertise-
ments in major newspapers directed at the justices. Both sides initiated
letter-writing campaigns to the Court. Telephone calls and mail to the jus-
tices reached more than forty thousand daily prior to the Webster decision.
In contrast, the Court normally receives a thousand letters daily (Davis,
1994: 26).

The normally insulated Court was not immune from the public promi-
nence the Webster case had obtained and the attention that, consequently, was
being focused on it. Indeed, when the Webster decision did not take the defin-
itive step of overturning Roe, Justice Scalia lamented somewhat ironically in
his concurrence:

We can now look forward to at least another Term with carts full of mail from the pub-
lic and streets full of demonstrators urging us - their unelected and life-tenured judges
who have been awarded those extraordinary, undemocratic characteristics precisely in
order that we might follow the law despite the popular will - to follow the popular will.

Clearly, much like Bakke before it, the Webster case created an unusually
newsworthy litigation setting for the network newscasts. For its part, the me-
dia viewed Webster as one of those "special" cases that, like Bakke, warranted
immediate news bulletin treatment on decision day thereby increasing the dif-
ficulties reporters would face in reporting on the decision accurately. As
ABC's Tim O'Brien noted, cases like Webster have led to suggestions from re-
porters that they receive an early view of the ruling prior to its public release,
as a means of enhancing the prospects for accurate reporting: "Following Web-
ster, some network reporters suggested a lockup, giving each reporter five
minutes (or some other agreed upon amount of time) to study the decision . . .
so they could all report the decision more responsibly. It is exceedingly rare,
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however, that decisions are deemed so important that they merit interrupting
regular programming" (in Slotnick, 1991b: 133).

BAKKE AND WEBSTER:
HOW MUCH COVERAGE

The logical place to begin our exploration of network news coverage of Bakke
and Webster is through utilization of several measures tapping the sheer
amount of attention the cases received. Clearly, at the broadest level, coverage
of these cases belies criticisms that portray television as unconcerned with the
Court. Indeed, during the time period under study (from the first stories
broadcast on each case through the decisions' aftermaths well into the subse-
quent year's Court term) a relatively large number of stories (60) focused on
some facet of each of these cases.

The networks used various types of pieces in their Bakke coverage, with
straightforward news stories reporting on actual events in the case's develop-
ment emerging as the most frequent type of story (29, 48.3%). An additional
twenty stories (33.3%) combined a news report with an elaboration on some
elements of the case in a combined news/feature format. Six stories (10.0%)
did not report on any specific newsworthy event transpiring in the case and
could be characterized exclusively as feature stories. Five commentaries were
included in Bakke coverage, two of which occurred on the day of oral argu-
ment, with one broadcast on decision day.

Webster coverage revealed a somewhat different pattern with only eight sto-
ries (13.3%) classified strictly as news reports and seven (11.7%) exclusively
as features. The predominant approach to Webster coverage combined a
news/feature format (45, 75.0%) underscoring baseline differences between
the Bakke and Webster settings that would be manifested in several ways in the
coverage the cases received. Bakke, with its central focus on the emerging is-
sue of affirmative action, was, indeed, a "new" news story that engendered
coverage of many newsworthy events in the unfolding of this novel litigation.
Webster, on the other hand, was a case situated in an ongoing stream of litiga-
tion that, in some respects, was simply one manifestation of a larger political
and social struggle of many years' duration where central battles were often
occurring well outside of the litigation setting. Consequently, when significant
events in the Webster case occurred, they often became the backdrop or means



98 Television News and the Supreme Court

of entree to a combined news/ feature story elaborating on the broader picture
beyond the Webster litigation.

These differences are reflected further in the relatively equal number of
Bakke stories run by the networks (ABC: 21, CBS: 20, NBC: 19), when con-
trasted with the greater divergence in Webster coverage (ABC: 25, CBS: 19,
NBC: 16). Arguably, network coverage of Bakke, with its substantial focus on
the case itself, took on some of the elements of pack journalism (as explored
in chapter 2) in reporting on the case's unfolding. Obviously, there are certain
key events in the case's development that one would expect to be covered by
all three networks. The similarity in the flow of Bakke coverage, however, goes
well beyond such occurrences. Thus, while Bakke stories appeared on at least
one network news program on thirty different days, on only fifteen of these
days did a story appear on only one network. A full third of the time when
Bakke stories aired (10 days), they appeared on all three networks.

Among the days Bakke was addressed on all three networks, some were
quite predictable. These included reporting on the granting of certiorari, oral
argument, and the announcement of the case's decision. On seven other days,
all three networks ran Bak ke-rthted pieces. These included stories on the Jus-
tice Department's amicus brief writing process and its filing, same-day sto-
ries on the U.S. Civil Rights Commission's posture on affirmative action,
"day-after" pieces elaborating on the decision's implications, stories focusing
on Bakke in the context of other pending cases, Allan Bakke attending his first
day of medical school, and same-day stories relating Bakke to the granting of
certiorari in the Court's next major affirmative action case, United Steel Work-
ers v. Weber (1979).

The flow of Webster coverage across the networks can be cast in somewhat
different terms. It should be underscored, however, that some of the differ-
ences in the networks' attention to Bakke and Webster may, in some respects,
be more apparent than real and reflect stylistic differences among the net-
works and contextual differences in the two case settings. Our viewing of the
newscasts revealed that while ABC, for example, might run a piece on an an-
tiabortion rally and place it in the context of Webster, another network might
cover the same protest on the same day without drawing the Webster connec-
tion. The ABC piece would become part of our data set while the other net-
work's would not. Thus, the most meaningful distinctions between network
coverage of Bakke and Webster may be found most clearly in stories focused
directly on the unfolding of the key decision points in the cases themselves.



A Tale of Two Cases 99

Pieces touching on some facet of the Webster litigation ran on thirty-nine
different days, with a single newscast broadcasting a Webster story on a clear
majority (24, 61.5%) of those days. On only five days (12.8%) that Webster
made the evening newscasts did stories run on all three networks. These in-
cluded the obvious focal points of the Court's granting of certiorari, oral ar-
gument, decision day, and aftermath stories the day following the Court's rul-
ing. Interestingly, all three networks ran stories on June 29,1989, anticipating
the end of the Court's term and awaiting the Webster decision. When the de-
cision was not announced as expected, that in and of itself became the subject
for journalistic speculation. Despite the fact that a schedule for releasing de-
cisions is never announced by the Court, anchor Peter Jennings told ABC
viewers that the Court had "postponed" the Webster ruling, while NBC's an-
chor Tom Brokaw took note that "in an unusual move, the Court extended its
session until Monday, and everyone now is wondering what's going on." The
anchors then turned to their Supreme Court correspondents to amplify on
the "meaning" of the story that wasn't.

Additional observations can be made about the flow of Bakke and Webster
newscast coverage in meaningful periods of the litigation processes the cases
followed, as documented in Table 4.1. First, both cases received some cover-
age prior to the Court's granting of certiorari to them. In Bakke, ABC ran a
twenty-two-second story reporting that the University of California planned
to appeal a reverse discrimination case to the Supreme Court. NBC reported
the same news event on the same day in the context of a lengthy (4:45) feature
providing an overview of the case. CBS ran its first Bakke piece, a lengthy
overview (3:45) on the day the certiorari petition was filed. Thus, while the
case received little early attention, two of the network's first stories were quite
comprehensive ones. The preponderance of Bakke stories (61.6%) were aired
prior to the actual decision, and more than a third (38.3%) were broadcast be-
fore oral argument. Thus, when decision day arrived, the Bakke case should
not have been an unknown event to an attentive television viewing public.

Some facets of the flow of Webster coverage followed a similar pattern while
clear differences also emerged. Only two of the three networks (ABC and
CBS) aired pieces prior to the granting of certiorari and none covered the case
prior to the filing of a certiorari petition. ABC's initial piece was a short, an-
chor presented news piece reporting the Justice Department's position favor-
ing a certiorari grant in Webster and stating its desire to have the case serve as
a basis for the reconsideration of Roe. The following day (11/11/89) CBS
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Table 4.1. Network news stories, by period in litigation process
(percentages in parentheses)

Bakke Webster

Lower court processes
Certiorari petition filed/petition vigil
Certiorari granted/case being prepared
Oral argument/decision vigil
Decision and aftermath

2 (3.3)
1 (1.7)

20 (33.3)
14 (23.3)
23 (38.3)

0 (0.0)
2(3.3)

14(23.3)
15(25.0)
29 (48.3)

weighed in with a lengthier (2:10) news/feature elaborating on the govern-
ment's support for review of Webster and the role that the case played in the
Reagan-Bush presidential transition. Like Bakke, the Webster case should not
have been an unknown news event when decision day came, as more than a
quarter (26.6%) of Webster stories aired prior to oral argument and more than
half (51.7%) were broadcast before the Court's ruling.

The large number of stories in Webster's wake, when contrasted to Bakke,
reflects key differences in the two case settings. The Bakke decision was fol-
lowed by several stories examining its legal meaning and its role in generating
future litigation, but the complex and confusing ruling did not have the im-
mediate political fallout that followed Webster. Consequently, when Webster
upheld Missouri's restrictions on abortion while not overturning Roe, news-
cast coverage of the case (as it had in Bakke) examined the new litigation likely
to follow. In addition, however, in light of the leeway states now appeared to
have in the abortion arena, considerable newscast coverage turned to the on-
going battles of well organized antiabortion and pro-choice forces in numer-
ous state legislatures over new efforts to restrict abortion while also focusing
on the implications of Webster for state electoral contests.

Other measures of the amount of coverage Bakke and Webster received fur-
ther document the relative degree of importance given to the stories. For ex-
ample, while many (28.3%) Bakke stories were less than thirty seconds long, the
majority (51.7%) aired for more than a minute and a half, relatively expansive
airtime for network news pieces. One of five Bakke stories enjoyed a leisurely
length of more than three minutes. On decision day, ABC devoted 16:41 to
Bakke-rdzted coverage while NBC (14:51) and CBS (14:34) gave the case
nearly equal emphasis. These figures represent extraordinary coverage, for, as
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Herbert Gans has noted, "When events that journalists deem to be world-
shaking take place . . . the normal daily format may be set aside, with 8 to 10
minutes or more given to one story" (1979: 3). Story length, it should be
added, has greater implications than simply denoting the prominence that
news producers place on events. As John Robinson and Mark Levy have
found, "longer stories are better comprehended no matter where they are
placed" (1986: 191).

While Webster did not fare quite as well on these measures, it remains clear
that it was not treated as an ordinary news event. Thus, while a majority of Web-
ster stories (51.7%) aired for less than half a minute, 40 percent ran for longer
than a minute and a half, and 15 percent were more than three minutes in
length. On decision day ABC again led the networks with 13:40 coverage, with
CBS (13:00) and NBC (11:00) also giving remarkable attention to the case.

In addition to broadcast length, story placement is another dimension of
network newscasts that holds a key to the perceived importance of a story as
well as the likelihood that it will be comprehended. "The news program is
structured like a newspaper," Gans has noted. "The day's most important
story is the lead, and the first two sections are generally devoted to the other
important hard news of the day" (1979: 3). Story placement has also been
linked to comprehension of the news, as viewers generally remember initial
stories, and it is also common for viewers to remember stories placed late in
broadcasts (Robinson and Levy, 1986: 180). In particular, according to one
study, closing stories are consistently among the best comprehended (Robin-
son and Levy, 1986: 191).

On all of these dimensions the data reveal that coverage of Bakke fared quite
well. Bakke was the lead story ten times (16.7%) and an "up-front" story
(broadcast prior to the second commercial break) 60 percent of the time. Bakke
closed a newscast twice (3.3%) and aired during the newscast's last section
seven times (11.6%). In addition to being the lead story across the networks
on decision day, Bakke opened two network newscasts when the Justice De-
partment filed its brief in the case and when oral argument was heard. Bakke
was an integral part of CBS's and NBC's lead coverage of the certiorari grant
in the followup Weber case, and a focus on Bakke was part of CBS's lead cov-
erage of related affirmative action cases about a week after the decision was
handed down.

In some important respects, coverage of Webster was even more promi-
nently featured on network newscasts. Thus, the case was the opening story
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on sixteen (26.7%) broadcasts with stories generally airing (61.7%) prior to the
newscasts' second commercial break. Webster was the lead story across all three
networks when the Court granted certiorari in the case and on the day of the
Court's decision. ABC and NBC opened their respective newscasts with Web-
ster coverage on the day of oral argument, while CBS opted to report the death
of Lucille Ball before turning to its oral argument story. Both ABC and CBS
led with aftermath stories on the day after the Webster ruling. Interestingly, Web-
ster opened newscasts when NBC reported the "postponement" of the Court's
decision (6/29/89) and when ABC anticipated and speculated on the nature of
the ruling (7/2/89), now expected the following day. Webster also played a role
in lead stories on CBS (1/22/89) and ABC (1/22/90) covering the anniversary
of Roe v. Wade as well as in postdecision stories focusing on antiabortion ini-
tiatives in a special session of the Florida legislature (NBC, 10/10/89) and con-
gressional action on federal funding for abortions (ABC, 10/11/89).

One final measure of the perceived importance of Bakke and Webster was
the manner in which they were reported. In only eleven instances (18.3%) was
a Bakke story delivered exclusively by a newscast's anchor. The majority of re-
ports (56.7%) were offered by the anchor and a news correspondent special-
izing in the story. On decision day six correspondents joined the anchors on
ABC's and NBC's Bakke coverage, while four correspondent's joined Walter
Cronkite on CBS. Similarly, only eight (13.3%) Webster stories were broad-
cast exclusively from the news anchor's chair. The vast majority of stories
(76.7%) joined the anchor with a specialist news correspondent. On decision
day, six correspondents joined ABC's anchor Barry Serafin in reporting on
Webster, while CBS and NBC both utilized four correspondents in addition to
their news anchors to deliver the story.

The data offer substantial evidence that both Bakke and Webster were con-
sidered unusually important stories by the network newscasts. Examination
of the sheer amount of coverage these prominent cases received only tells a
part, albeit an important one, of the story. In the remainder of this chapter we
shall examine the nature of the newscasts' coverage of these two leading cases.

BAKKE AND WEBSTER: WHAT KIND OF COVERAGE

Perhaps the most important concerns analysts have demonstrated in examin-
ing television news center on the questions of what a viewing public can learn
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and what remains hidden about the prominent events covered in a newscast.
To the extent that television is and remains the public's primary source of
news and information about politics and government, any evaluation of the
state of public knowledge is inevitably constrained by what the public can
know, that is to say what information they have received over the airwaves.
When we consider information about the activities of the relatively invisible
Supreme Court, television news may often be the sole source of information
for many. With that in mind, much of our coding of television stories about
Bakke and Webster attempted to tap several facets of their substantive content.

As in nearly all legal controversies reaching the Court, Bakke had a litiga-
tion history. Such a history helps to establish the critical issues in the litiga-
tion while also suggesting possible resolutions of them. In Bakke, & California
court record existed from 1974 through late 1976. Initially, a trial court judge
had found the UC-Davis program to be unconstitutional as applied to Bakke
but did not order it dismantled. Rather, he ordered the university to recon-
sider Bakke's application without regard to race. Ultimately, the California
Supreme Court issued a six-to-one decision upholding trial judge F. Leslie
Manker. In a sweeping opinion Justice Stanley Mosk utilized a heightened
"strict scrutiny" standard of review for the UC-Davis program and found
that, under the Fourteenth Amendment's equal protection clause, the special
admissions program was unconstitutional. The case was remanded to deter-
mine whether Bakke would have been admitted absent the special admissions
approach. In a stinging dissent, Justice Matthew Tobriner argued that strict
scrutiny was unnecessary to assess "benign" racial classifications and that the
compelling goals of the Davis program were being sought appropriately
through rationally related means.

The details of these pre-Supreme Court proceedings were not expected to
be a central component of Bakke coverage on the network news. Neverthe-
less, the California court processes created a rich background on the funda-
mental issues in the case and a proximate "winner" at the state level. Any thor-
ough and accurate presentation of Bakke in the Supreme Court ought to have
included some consideration of the case's history and a recognition that this
was not an issue springing out of the blue, full-blown, on the Court's doorstep.

Yet this is an impression that network news viewers easily could have re-
ceived. Using a liberal measure of whether a story made some reference to
Bakke's lower court history, we found such a reference only ten (16.7%) times,
and only once on ABC News. Virtually all such references occurred early in
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television's treatment of the case since presumably, at that point, there was lit-
tle else to focus on. Indeed, the case history prior to reaching the Supreme
Court was alluded to only three times following oral argument and, under-
standably, was never mentioned once the Supreme Court rendered its ruling.
When the case history was mentioned, it was generally through oversimplis-
tic and sketchy presentations indicating simply that Bakke had won in the
court below. Such reports did not capture the richness and impact of the full-
scale legal controversy that had transpired in California.

The treatment of Webster^ lower court history can be characterized in sim-
ilar terms. Missouri's statute placing important constraints and restrictions
on freedom of choice in abortions was passed into law in April 1986 after a
three-month legislative battle. A class action suit in federal district court was
filed by an abortion clinic, Reproductive Health Services, and several coliti-
gants seeking a declaratory judgment that many provisions in the law were un-
constitutional. About a year after the statute's passage, its principal provisions
(including a preamble declaring that life begins at conception; a requirement
that, after fifteen weeks, abortions be performed in hospital settings; a re-
quirement that doctors perform viability tests on fetuses; a prohibition on the
expenditure of public funds or use of public facilities to perform abortions;
and a prohibition against public employees counseling a woman to have an
abortion except in an instance where it was necessary to save her life) were de-
clared unconstitutional by District Court Judge Scott Wright. Wright's deci-
sion was immediately appealed to the U.S. Court of Appeals for the Eighth
Circuit where a three-judge panel affirmed all facets of the lower court ruling
save one, its finding overturning the state's choice not to fund abortion pro-
cedures.

Reference on network news stories to any facet of this lower court history
in Webster occurred in only six (10.0%) instances (never on CBS News), fail-
ing to meet even the minimal attention such historic context played in the
Bakke setting. The last mention of the lower courts' handling of the case oc-
curred in NBC's coverage of oral argument. All attention to the lower courts'
decisions was cursory, simply indicating that Missouri had appealed the ear-
lier judgments.

The relatively ahistorical and acontextual reporting in Bakke and Webster
should not be seen as surprising since, as James Fallows reminds us, "For TV
purposes, the ideal world is one in which whatever is on the screen at this mo-
ment is entirely engrossing." All news events are, in this sense, fungible, and
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equally important, "because they are all supposed to claim our attention in the
brief now during which they exist." With a focus on the current "spectacle,"
this "flattening" effect, which "is natural to TV . . . is at total odds with some
of journalism's fundamental roles. In the real world, events have a history. Part
of the press's job is to explain that history, although that goes against TV's
natural emphasis on the now" (1996: 52-53). Clearly, in Bakke and Webster,
television news did not often "do its job" of placing the cases in appropriate
historical context.

Discussion of the litigation history and context represents just one of many
substantive foci that television can bring to covering Supreme Court cases.
Our coding of Bakke and Webster news stories also included an effort to assess
whether any case-related facts or specific substantive information were pro-
vided about the litigation. At bottom, what specific legal issues did the cases
raise? Here television fared somewhat better. Indeed, more than half (55.0%)
of the Bakke stories were coded positively on this dimension, although the
cynic would take note that a full 45 percent of Bakke stories lacked specific
content about the nature of Bakke's claim or the factual scenario underlying
it. Interestingly, the longer the Bakke story was in the news, the less specific
factual information was presented about it. Thus, more than three out of four
(82.6%) Bakke stories broadcast prior to oral argument in the case included
some factual information about the litigation. Beginning on decision day in
Bakke through the case's aftermath only about one in five stories (21.7%) con-
tained such factual information. It appears that, over time, the case took on a
life of its own, apart from the set of facts that had brought it about in the first
instance.

Once again, the picture is even bleaker when attention is focused on cov-
erage in Webster. In some respects the "facts" in Webster were less complex,
more accessible, and more easily reportable than those in Bakke, amounting
simply to allegations of the unconstitutionality of the provisions of the oper-
ative Missouri statute. While we were quite liberal in our coding, accepting
any reference to the fact that provisions of a Missouri law were being chal-
lenged in the case, only slightly more than one in four stories (26.7%) met
our criterion. And, as was the case in Bakke, attention to the facts of the case
dissipated the longer the story was in the news. Thus, more than a third of
the television news stories broadcast about Webster through the eve of oral ar-
gument (37.5%) and of those aired from oral argument through the eve of the
Court's decision in the case (40.0%) contained some factual information
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about the litigation. While all the network newscasts on decision day refer-
enced the facts of the case, not a single one of the twenty-six Webster-related
stories broadcast in the decision's aftermath included a reference to any of the
facts of the actual litigation. Most importantly, during the period when the
Court's decision was finally known, the public had little substantive informa-
tion to help inform their understanding of what the Court had actually done.

Television is, of course, a visual medium, and our analysis included consid-
eration of what viewers "saw" when Bakke and Webster stories were broadcast.
Included was consideration of those visual images related to the coverage of
the cases themselves, and, consequently, the "talking heads" of news anchors
and correspondents, interview subjects, and all press conference settings were
eliminated from consideration. Examination of the most frequently appear-
ing visuals associated with Bakke and Webster aptly illustrates some of the dif-
ficulties associated with television news coverage of the Supreme Court, an
institution whose decision processes take place far from the public eye and one
that does not allow cameras in the courtroom to record oral argumentation or
the announcement of its decisions.

In Bakke coverage the most frequently utilized visual was a sterile picture
or drawing of the Supreme Court's building, an image present in nearly four
out of ten (38.3%) stories. Nondescript college campus scenes served as a
backdrop in more than a quarter (26.7%) of the stories, suggesting that the
case had something to do with education. Allan Bakke's visage appeared in fif-
teen (25.0%) stories, either through an artist's drawing, a photograph, or an
"action" scene of his efforts to avoid cameras. (Bakke coverage may have been
even more difficult for television reporters than many other Supreme Court
cases since the main protagonist refused to be interviewed and remained a very
private person throughout the litigation process.) Also shown with some fre-
quency were pictures of court documents and scenes of protest activity related
to the litigation, both of which occurred in ten stories (16.7%). Interestingly,
Supreme Court justices remained relatively invisible players throughout the
coverage, with drawings and pictures of them not appearing until the time of
the case decision and its aftermath.

The visuals most associated with Webster coverage create a similar mix of
the relatively innocuous and nondescript as well as some case-specific images.
Webster was treated in many respects, as we shall see, as a clash of diametri-
cally opposed interests in American society. Thus, it is no surprise that the
most frequently appearing visual in case coverage did not focus on the Court
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per se but, rather, on political demonstrations on one side or the other of the
abortion issue. Scenes from such demonstrations, with their attendant action
and drama, were present in nearly three out of four (73.3%) Webster stories.
The next most frequently utilized visual, pictures or drawings of the Supreme
Court building, appeared in more than half (53.3%) of the stories. While
issue-related graphics were present in several (11.7%) Bakke-r elated stories,
such presentations appeared to be considerably more adaptable to Webster cov-
erage and appeared in twenty-four (40.0%) of the stories. Thus, television
viewers frequently saw graphics such as those outlining the provisions of the
Missouri law under attack in Webster, public opinion polls on the abortion is-
sue, characterizations of the status of abortion rights in the American states,
the prospects for state legislative initiatives in the wake of Webster, and several
other illustrative presentations. "Team photos" or drawings of the Supreme
Court's members or some subset of them appeared in seventeen Webster sto-
ries (28.3%), underscoring that, unlike in Bakke, the track record of the jus-
tices on the abortion issue combined with personnel changes on the Court
since earlier abortion rulings fostered journalistic efforts to portray the
Court's division and, possibly, its ultimate decision in the case. Next in fre-
quency of appearance, scenes from hospital and clinic settings, appeared in
fifteen stories (25.0%), playing the role of scenic backdrop in Webster that
campus scenes had earlier played in Bakke.

ADDITIONAL PATTERNS OF NEWS COVERAGE:
THE BAKKECASE

In addition to a concern with visuals, analysts of newscast coverage of the
Court have suggested that story development focuses on the actors involved
in ongoing litigation and, in particular, the individual litigants the unfolding
case drama revolves around. Bakke was no exception. The case's protagonist,
Allan Bakke, was referenced in nearly nine out of ten (86.7%) stories, more
than twice as often as UC-Davis, his faceless institutional opponent, which
was referenced in less than half (40.0%) of the stories. The central focus on
Bakke himself (despite his concerted efforts to avoid the celebrity status the
case brought with it) actually increased substantially over time, with UC-
Davis identified in only ten stories (27.0%) broadcast from the time of oral
argument through the case's decision and aftermath. Quite clearly, the Bakke
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case was treated by television news, in large part, as a story about the plight
and fate of Allan Bakke. Personalizing the case through a central focus on
Bakke resulted, in part, in frequent repetition of case themes that were quite
sympathetic to his claim. Thus, for example, seventeen stories (28.3%) noted
Bakke's charge that a quota system was in place at UC-Davis that reserved
seats for specified minorities. An equal number of stories took note that mi-
nority students with lower test scores than Bakke had been admitted to the
medical school while he had not. Often, the messages presented were far from
subtle and, in some respects, overstated the case or were factually wrong.

Thus, for example, CBS's Fred Graham reported that "Bakke's lawsuit
rocked the statewide university system after the medical school was forced to
concede that Bakke was better qualified than the students admitted under the
nonwhite quota, and that if he had not been white he probably would have
been admitted" (12/14/76). On ABC News Howard K. Smith asserted even
more bluntly, "Soon the . . . Court will rule on the Bakke case, the young white
man who lost admission to a medical school to less qualified minority candi-
dates" (6/19/78).

To be sure, some information was presented to the public that was sympa-
thetic to UC-Davis and the thrust of affirmative action. For example, ABC's
Tim O'Brien reported that less than four of one hundred doctors were black,
while the demand of blacks to get into medical schools was higher than ever
before (9/19/77). Twice (on ABC and CBS), viewers would learn that not only
were lower-scoring blacks admitted before Bakke, but many lower-scoring
whites were admitted as well. Yet only rarely were news viewers subjected to
perspectives such as those offered by ABC's Howard K. Smith on a com-
mentary piece:

It's a thorny case, but it must be said that common and often sensible accepted prac-
tice opposes Bakke's case. Colleges have rarely accepted students strictly on the basis
of grades. Above a given high grade for all, they have sought a mix of students they
judged favorable for the whole college climate In the Bakke case, it should be noted,
he was passed over not only by a few blacks, but by thirty-six whites with lower grades
than he had. The inclusion of those few blacks seems amply justified in a nation where
91 percent of medical students are already white and where we're trying to break down
three centuries of segregation. With deepest sympathy for Mr. Bakke, I would decide
against him. He invokes standards, namely grades, that have never been decisive to en-
rollment, and it's contrary to the national interest that they should now suddenly be
made decisive. (9/26/77)
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Few Bakke stories, however, viewed the case with such a sense of its com-
plexity. The fact that whites were admitted with standardized scores below
Bakke's would seem to be as relevant a fact as the reality that lower-scoring
blacks were admitted. Yet broadcast references to the lower-scoring black ad-
mittees outnumbered references to lower-scoring whites by nearly nine to one.
Bakke had been rejected twice by UC-Davis, suggesting, perhaps, that more
was going on with his application than simply "reverse discrimination." This
fact was mentioned only three times in network news stories. Indeed, during
a two-year period Bakke had been rejected by twelve medical schools and had
not received a single acceptance (Dreyfuss and Lawrence 1979: 9). This fact
about the Bakke litigation was mentioned in two stories, both on NBC. The
overwhelming impression left by the news broadcasts was extremely sympa-
thetic to Bakke. Of the fifty-five substantive thematic case references we coded
in Bakke stories, all but ten (18.2%) could be characterized as pro-Bakke in
their orientation.

Utilizing the personage of Allan Bakke to focus on the issue of quotas and
"less qualified" minorities was understandable for the network newscasts. The
issues contained drama and controversy and, clearly, represent what television
news seeks the most of and does best. Furthermore, divergence in standard-
ized scores was an easy topic for journalists to portray in the news format. As
Dreyfuss and Lawrence noted, "Considering the vague and ambiguous qual-
ity of most of the issues in the case, the numbers had a comforting solidity"
(1979: 110). Yet to the extent that such reporting suggested that blacks
admitted under the UC-Davis plan were "unqualified" (and, on balance, the
reports appeared to do just that), news coverage misreported and misrepre-
sented an important fact in the case. Indeed, Bakke's attorney Reynold Colvin
simply did not pursue the claim that minorities admitted under the affirma-
tive action program at UC-Davis were unqualified:

By the rules of litigation, therefore, in the absence of effective challenge at the trial
court stage the "basic finding that everybody admitted under the special program was
qualified" was established as the fact situation binding on the appellate courts, state
and federal. (Sindler, 1978: 61-62)

Clearly, this basic "fact situation" went generally unreported on the network
news, with seemingly important implications for public understanding of the
Bakke case. As noted by Dreyfuss and Lawrence, "Many . .. preconscious as-
sumptions can be found in the reporting on the Bakke case. 'Less qualified
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minorities' is a term that was not supported by any evidence . .. but that term
followed the case from its early days to the morning of the Supreme Court's
decision" (1979: 159).

In addition to the primary focus on Allan Bakke, television's fascination
with the political angle of the case was also substantial as the Carter adminis-
tration, through the Justice Department, struggled to define its position on
the affirmative action issue in its amicus brief. Media interest in the govern-
ment's position resulted in the Justice Department and its key officials serv-
ing as a focus in nearly one out of four (23.3%) Bakke stories, mostly during
the period following the granting of certiorari (when the government brief was
being prepared) and following the case decision (when government strategy
for future litigation was developed). Similarly, the Congressional Black Cau-
cus and its leader, Parren Mitchell, emerged as prominent players in one out
of four (25.0%) Bakke stories, with references to the caucus particularly fre-
quent as it sought to influence the government's amicus preparation.

The focus on the case in the context of this political story began about two
months prior to oral argument, and reports fluctuated with what were, appar-
ently, fluctuations in the administration's position. Thus, on August 23,1977,
John Chancellor reported on NBC that the Justice Department would prob-
ably argue on behalf of "reverse discrimination" even though this position
works against some whites. The next day Tim O'Brien told ABC's viewers:
"Preferential treatment has been likened to starting one controlled forest fire
in order to bring another raging one under control. The Carter administration
apparently accepts that philosophy." By September 12,1977 (one month prior
to oral argument), O'Brien was suggesting that "after weeks of haggling" the
Justice Department brief endorsed affirmative action, but not UC-Davis's
specific affirmative action program. In a considerably more "pro-Bakke" light,
CBS News anchor Walter Cronkite stated, "President Carter apparently is go-
ing to come down against quotas to assure minority educational opportunity.
. . . The Justice Department plans to support a California white man's argu-
ment before the Supreme Court that he was discriminated against because
quotas for blacks kept him out of a California medical school. The Justice De-
partment brief... reportedly says that race may be one of the factors the school
considers in admitting students, but that rigid quotas violate the constitutional
rights of whites." In all three network reports on September 12, the analysis
focused on efforts by the Congressional Black Caucus to bring the brief closer
in line with its anti-Bakke/pro-affirmative action stance.
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One week later, the Justice Department brief was filed, and all three net-
works covered the story with CBS and NBC utilizing it to open their news-
casts. The reports all documented the political struggles that preceded the fi-
nal brief and characterized the outcome of these struggles. As reported by
ABC's Tim O'Brien, "Only a week ago the administration opposed the spe-
cific California program but then came pressure from the Congressional Black
Caucus which was pleased with the finished product" (9/19/77). CBS News
opened its telecast with a strong and unequivocal statement by anchor Walter
Cronkite: "The Carter administration today strongly endorsed the consider-
ation of race as a factor in helping blacks and other minorities gain admission
to colleges" (9/19/77). In the report that followed, Fred Graham outlined the
nuances of the brief, noting that the Justice Department had shifted its sup-
port from Bakke after intense lobbying efforts by civil rights advocates, "and
the final draft came out strongly for affirmative action" (9/19/77).

Coverage by NBC News of the filing of the government's brief was exten-
sive and rife with political reportage from coanchors John Chancellor and
David Brinkley as well as correspondents Judy Woodruff and Carl Stern. Al-
luding to the political machinations in the brief-preparation process, Brink-
ley commented, "Since the White House position on this touchy question
could be politically and socially explosive, there was a good deal of discussion
and argument over there before they settled on what they would say to the
Court" (9/19/77). Developing further the White House angle, Judy Wood-
ruff continued:

As soon as the public became aware of the original Justice Department brief, Cabinet
members . . . screamed bloody murder. They spoke out against i t . . . and there were
loud objections from members of the president's own Domestic Council staff and from
blacks and from civil rights organizations. The president agreed with them, and the
Justice Department was directed to rewrite the brief as strongly as possible for affir-
mative action without going so far as to endorse racial quotas. (9/19/77)

So as not to let the political implications of the government's shift go unno-
ticed, Woodruff paraphrased a White House official who noted that the case
"had enormous implications for the country as a whole and for Mr. Carter's
political base. He said, 'If the brief had been filed as it was originally written,
we'd be in bad shape.' It was clear that he meant with black voters" (9/19/77).

The networks' fascination with the government's amicus brief and its de-
velopment was quite understandable. At bottom, it allowed reporters to cover
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a Supreme Court case in a fashion that eliminated many of the liabilities as-
sociated with reporting on the Court. By focusing on the White House and
the Justice Department, sources could be used, political implications teased
out, and drama heightened. This was now a story with a plot, intrigue, shift-
ing tides, and winners and losers, angles clearly more suited to television cov-
erage than legal arguments and actual court proceedings.

While the government brief story had much to say about politics and
processes within the Carter administration, it could be argued that viewers of
the news received an inflated picture of the government's role in the case and
of the importance of the brief for the Court's ultimate judgment. In an effort
to develop pieces that resulted in "good" television news, the networks had
partially transformed a Supreme Court story into a presidential one. It even
appears that the substantial attention focused on the brief may have had some
consequences for executive branch-Supreme Court relations. According to
Sindler, "Chief Justice Burger told Solicitor General [Wade] McCree that the
entire Court 'was offended . . . by the numerous news leaks of early drafts of
the brief [and] that the justices felt the resultant uproar had subjected them
to improper public pressure when they were about to hear oral argument' in
the case" (1978: 248).

Television's focus on the Justice Department's brief-writing troubles illus-
trated a broader contextual political focus that was present in a substantial
number (41.7%) of Bakke-related stories, as the case was used to explore what
might transpire in other affirmative action settings and what role the govern-
ment might play in subsequent litigation. In addition, the case was often used
as a baseline (23.3%) through which other cases being reported on could be
better understood, particularly in the period after the Bakke ruling. Bakke's
service as a "divining rod" for examining other cases is somewhat curious
since the decision itself had left so much unresolved about affirmative action,
even in the context of medical school admissions programs, the specific set-
ting of Bakke. Nevertheless, the prominence of the ruling and the extensive
media attention to it rendered Bakke 2L natural link for television news efforts
to examine the ongoing developments in this complex litigation setting.

Of considerable interest, outside of the aforementioned attention to the
Justice Department and the Congressional Black Caucus, little television play
was given to the extraordinarily rich and diverse structure of interest group
support for Allan Bakke and UC-Davis that the case generated. More than
one hundred organizations sponsored or endorsed amicus briefs in Bakke
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(Sindler, 1978: 242), and the fifty-eight briefs filed represented the most the
Court had ever received (Craig and O'Brien, 1993: 204). For the most part,
however, the politics of group involvement in the Bakke case did not receive
much treatment from television news, in stark contrast to the coverage that
the Webster abortion case received, as we shall document. Only during a
lengthy CBS News report (3:40) on the day before oral argument could a
viewer gain some sense of the complex group struggle that was taking place
under the litigation's surface. In his report, Fred Graham took note that more
than 160 groups were involved in amicus briefs in the case, and on-camera in-
terviews with representatives from the American Jewish Committee and the
Leadership Conference on Civil Rights served to frame the opposing interest-
group positions. Graham concluded, "The issue has created some strange
constitutional bedfellows with normally liberal Jewish groups lining up with
such conservative organizations as the Young Americans for Freedom in sup-
port of Bakke and with black groups uniformly against him" (10/11/77).

Finally, it should be underscored, our examination of the actors and the
roles that they played in the presentation of the Bakke story on the television
news reveals that Supreme Court litigation, in many respects, may not pro-
ceed as a story focused squarely on the Supreme Court. Indeed, all nine jus-
tices were identified only in stories broadcast on decision day, while only six
additional references were made to individual justices across all other days the
case was covered.

ADDITIONAL PATTERNS OF NEWS COVERAGE:
THE WEBSTER CASE

In many respects, the patterns of coverage and the actors featured in televi-
sion news reporting on Webster can be seen as graphically different from the
treatment accorded Bakke. Detailed consideration of Webster, however, reveals
that it, too, was covered in a manner that best structured the story line for tel-
evision newscasts. First, it should be noted that Webster did not present the
networks with a central dramatic figure, such as Allan Bakke, around whom a
"plot line" could be anchored. Consequently, newscast attention to the actual
litigants in the case was relatively minimal. Broad references to the fact that
the case involved Missouri or Missouri legislation appeared in sixteen stories
(26.7%). William Webster, Missouri's Attorney General whose name appeared
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on the lawsuit was, unlike Bakke, not known for his aversion to television cam-
eras or coverage. Nevertheless, mention of Webster (who lacked any "human
interest" link to the case) only surfaced in six (10.0%) stories. The primary
litigant on the other side, Reproductive Health Services, a nonprofit clinic,
also failed to provide a central focus for case coverage and was identified in
only eight (13.3%) stories. Some attention was cast on B. J. Isaacson-Jones,
the clinic's director, in seven (11.7%) stories, but she was generally presented
as a spokesperson for the broad pro-choice position without being tied directly
to the Webster litigation setting.

In the absence of television-worthy litigants (like Bakke) around whom
Webster could be presented, the case became a vehicle through which televi-
sion portrayed the ongoing societal battle of two well-organized political
forces, the "pro-life" and "freedom-of-choice" camps in the American polity.
Our analysis included an effort to gauge the primary substantive focus of each
Webster story, and six (10.0%) were found to center predominantly on demon-
strations featuring pro- and anti-choice forces airing their views both before
and after the Webster ruling. More graphically, five out of six (83.3%) Webster
stories included some consideration of the group activities and support sys-
tems activated on both sides of the litigation, with the group struggle gener-
ally far overshadowing attention paid to the specifics of the Webster case.

Thus, for example, on the day of oral argument NBC's Tom Brokaw led off
the evening's newscast with dramatic flair:

A historic day at the Supreme Court. . . . This is one of those days that may deserve
bold print in the front of future history books. The day when two powerful but op-
posing forces converged on the U.S. Supreme Court. One determined to change the
nation's abortion law, the other equally determined to keep it as it is.

Describing the scene with commensurate color, Carl Stern, too, under-
scored the group struggle and drama the Webster case reflected on the day of
argument: "In a frenzied eleventh-hour effort to preserve abortion rights pro-
choice demonstrators massed illegally on the courthouse steps. . . . The
Supreme Court mail room has been averaging fifteen thousand letters a day"
(NBC News, 4/26/89). Lisa Myers concluded that "the only thing on which
both sides agree is that regardless of what the Court decides, the abortion bat-
tle will escalate. They say it's like the Civil War. There is no suitable middle
ground" (NBC News, 4/26/89). ABC's Tim O'Brien reported that "the
Supreme Court appeared to be under siege this morning [with] opponents of
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abortion shoulder to shoulder with abortion rights advocates chanting"
(4/26/89). Days later Scott Pelley reported in his coverage of abortion
demonstrations, "The protests come as the Supreme Court considers a Mis-
souri case that could overturn the 1973 ruling legalizing abortion.... [W]hat-
ever the Court decides, it is not likely to settle the issue in the streets of Amer-
ica" (CBS News, 4/29/89). As the calendar moved closer to the expected
decision day, NBC's Jim Cummins underscored further that a ruling would
not be likely, by any means, to settle the issue:

The President of the Unitarian Church today declared his congregation's willingness
to defy the Supreme Court if the Court reverses its 1973 decision legalizing abortion.
. . . Universalist Church members will be ready to take women anywhere they have to,
to obtain safe abortions. In the meantime, members of a group opposed to abortion say
they're also willing to defy the law of the land and continue clogging jails if they have
to. (6/24/89)

On the eve of the decision, ABC's Tim O'Brien reported from the Court,
"This is the eye of the storm.... Tranquil tonight but a ruling is expected to-
morrow on abortion - a ruling many believe is more likely to elevate this highly
charged debate than it is to solve it" (7/2/89). And, on decision day, it was
confirmed that the Court merely contributed to but did not bring to an end
the ongoing political struggle. In the words of ABC News anchor Barry Ser-
afin, "Only one side was declaring victory after today's ruling, but both sides
were declaring war" (7/3/89). The next day, CBS's law correspondent Rita
Braver added, "The passions unleashed by yesterday's abortion decision ex-
ploded today on the streets of America" (7/4/89).

Numerous "one-shot" players representing several national organizations
and their local affiliates found themselves featured and interviewed on the na-
tional news in discussions of the abortion debate. More prominently, several
key players emerged as animated protagonists appearing often on newscasts
to fill the void left by the relatively mundane Webster litigants. Indeed, the
most frequently appearing player in Webster stories was Kate Michelman of
the National Abortion Rights Action League (NARAL), who, while not a di-
rect party in the litigation, was present in one out of three (20) Webster stories.
Other spokespersons in support of the pro-choice position were, as noted
above, B. J. Isaacson-Jones, Molly Yard of the National Organization for
Women (NOW) (9, 15.0%), and Norma McCorvey (the "Jane Roe" of Roe v.
Wade), who appeared in six (10.0%) Webster stories. (McCorvey, it should be
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noted, has since altered her abortion stance and, more often than not, is found
among the pro-life forces in ongoing television attention to the abortion issue.)

The primary opposition to the freedom-of-choice position was most often
articulated by Susan Smith, National Right to Life Committee spokesperson
who appeared in nine stories (15.0%), Randall Terry of Operation Rescue who
appeared in six (10.0%), and prominent pro-life doctor and National Right to
Life Committee head John Wilke who appeared in five (8.3%) newscasts. Also
playing an important "supporting" role in Webster coverage was President
Bush, whose appearance in nine (15.0%) stories buttressed the attack on Roe.
Frequent stand-ins for the president included Attorney General Richard
Thornburgh (4, 6.7%), Chief of Staff John Sununu (3, 5.0%) and former So-
licitor General Charles Fried (3, 5.0%), who presented the government's po-
sition in oral argument in Webster. Frank Susman, who argued the case for Re-
productive Health Services, appeared in five (8.3%) stories.

Significantly distinguishing Webster coverage from that of Bakke was the
more prominent role played by the members of the Court. Thus, all nine jus-
tices were referenced in four stories (6.7%), while individual justices appeared
on news reports with some frequency. Sandra Day O'Connor led the way
(9, 15.0%), followed by Anthony Kennedy (8, 13.3%), Antonin Scalia
(7, 11.7%), Harry Blackmun and William Rehnquist (4, 6.7%), and Byron
White (3, 5.0%). There are a number of reasons why greater attention was
placed on the justices in Webster than in Bakke. First, Webster arose in the con-
text of a line of cases in which several justices had staked out well-defined po-
sitions on abortion, and, consequently, the justices served as actors on whom
the drama centered and predictions about the case outcome could be fash-
ioned. Second, some justices held particular interest for journalists in Webster
because of their identification with Roe (Blackmun) or their gender (O'Con-
nor). Finally, personnel changes on the Court, particularly the recent ap-
pointment of Anthony Kennedy, gave the media new opportunities to specu-
late on the possibility that Roe might be overturned.

Of further note, in addition to illuminating battles in society and battles on
the Court, Webster also became a catalyst for examining ongoing struggles in
the political arena. Indeed, 80 percent (48) of the Webster stories placed the
case in a political context, and more than one out of four stories (17, 28.3%)
were coded as focusing primarily on the political implications of the case.
Thus, Webster was often utilized to illuminate electoral contests among can-
didates (particularly in state elections) who differed on the abortion issue as
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well as a motivating force behind new efforts in several state legislatures to
curtail the scope of freedom of choice. Such a focus surfaced in some of the
earliest Webster stories such as in a CBS News piece reported by Susan
Spencer weeks before oral argument. Spencer noted, "Both sides do agree
that if the Court overturns Roe v. Wade, the battle will be fought in fifty state
legislatures almost constantly. In other words, no one sees an end to this highly
emotional fight" (4/7/89).

Utilization of a political context was particularly evident in the wake of the
Court's decision, which appeared to throw much of the responsibility for
defining the scope of abortion rights back to the states and to the ballot box.
NBC's Jaimie Gangell reported in her day-after story that "activists on both
sides . . . have vowed to make abortion a key issue in state and local elections.
.. . [Politicians predict confusion as each state now tries to shape its own laws
and cover elections, as each side targets political races with a whole new sense
of purpose" (7/4/89). On CBS News, anchor Connie Chung took note that
"pro- and antiabortion forces. . . . took to the streets believing now more than
ever before the issue is a political one to be fought at the ballot box." The story
included NARAL's Kate Michelman, who announced, "We can no longer de-
pend on the Court to protect our rights. It now depends on our votes. And we
intend to take that message immediately into the political races we are target-
ing for 1989." New Jersey's gubernatorial election was illuminated as a prime
battleground, as correspondent Richard Roth added, "Garbage disposal and
transportation, and the high cost of insurance were the issues people were ask-
ing about and politicians were talking about in New Jersey's gubernatorial
campaign until the Supreme Court spoke on abortion" (7/4/89). The race be-
tween a pro-choice (Jim Florio) and a pro-life (James Courter) candidate was
a primary focus in four stories on the national news tied to the Webster ruling.

Later in the summer, a special election to fill a vacancy in California's State
Assembly was characterized as "a referendum on abortion rights" by ABC
News anchor Sam Donaldson, with correspondent Bonnie Strauss adding
that "abortion will be the center of thousands of legislative contests in 1990"
(8/8/89). As the regularly scheduled general election drew nearer, CBS an-
chor Dan Rather introduced a story on state abortion battles by noting, "Be-
yond the abortion policy split in Washington, the battle over abortion law is
being waged now state by state and increasingly as a political campaign issue -
all a consequence of last July's Supreme Court ruling making it easier for
states to impose new abortion restrictions" (10/13/89).
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In addition to Webster's implications for electoral contests, substantive leg-
islative battles in the states became a prime postdecision focus. Two days
after the decision, NBC's Lisa Myers reported that "pro-choice activists are
discouraged about the short-term political outlook. They realize that quick
action to restrict abortion is likely in a number of states. . . . Both sides pre-
dict a long and difficult battle in almost all states, and they agree that the sit-
uation in most states will be chaotic" (7/5/89). When Pennsylvania became
the first state to consider new restrictive legislation, Dan Rather took note of
"new fallout from the U.S. Supreme Court's ruling last July, making it easier
for states to restrict abortions. . . . The state legislature [in Pennsylvania] . . .
will be the first in the nation to consider new and sweeping abortion restric-
tions. The first, but by no means, the last" (10/3/89). Florida Governor Bob
Martinez's actions became the focus of several stories examining his efforts to
seize the leeway that Webster appeared to create by calling a special legislative
session to write a new restrictive abortion law. Indeed, NBC News treated the
story as its lead on October 10, 1989.

Rounding out the substantive foci that dominated Webster coverage, eight
stories (13.3%) centered on anticipating the ruling and, as amplified below,
joined numerous other stories in including a predictive component in fore-
casting the case's outcome and implications. An additional six stories (10.0%)
placed Webster in the context of the anniversary of Roe v. Wade, drawing
the obvious connection between the two cases. Thus, in observing Roe's an-
niversary a few weeks after certiorari had been granted in Webster, CBS's
Lynn Brown reported, "This year's anniversary comes at a crucial time in the
abortion controversy. The Supreme Court has agreed to hear arguments on
a Missouri law that could restrict or even reverse the 1973 decision"
(1/21/89).

At bottom, Bakke had served primarily as a palate for examining one man's
quest for justice and a presidential administration's difficulties in articulating
a position on the broader issue the case represented; Webster served broadly
as a vehicle through which to examine ongoing political battles in the legisla-
tive arena and at the ballot box, an opportunity for two large-scale and well-
organized political interests to wage their policy struggle, and a case setting
through which the Court might resolve its own differences and alter the del-
icate balance of power on the abortion issue. In large part, these differences
reflected the relative state of maturation of the underlying substantive issues
and the political context in the two cases, with Bakke representing the Court's
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first attempt to grapple with the merits of a controversial frontier issue of
enormous importance in the American polity, whereas Webster reflected the
Court's continuing attempt to deal with an issue that had a relatively long lit-
igation history and that was part of a long-term policy controversy in Amer-
ican politics.

"SPIN DOCTORING" THE NEWS: THE BAKKE CASE

Much of what the public might glean about a Supreme Court decision's im-
portance, implications, and impact could be influenced by predictions and as-
sertions made on network newscasts. Our analysis included consideration of
such speculation about Bakke throughout all facets of its processing and re-
vealed a rich array of such observations by interview subjects in twenty-seven
stories (45.0%) and by newscasters themselves in thirty stories (50.0%)
touching on the case.

When news reports contain predictions about a case's importance as seen
through the eyes of interested parties, it is likely that the viewing public will
take them with a grain of salt. Nevertheless, viewers were subjected to nu-
merous perspectives underlying Bakke\ importance and, in many instances,
making dire predictions about untoward consequences that could follow
from the ruling. A sample of predictions about Bakke made by various in-
terested parties offers a flavor of what the viewing public was told as the case
progressed:

An adverse decision . . . will have horrendous impact on affirmative action programs
not only in terms of education but in a spillout into other areas. (Parren Mitchell on
NBC News, 9/12/77)

"If the Bakke case is upheld, qualified blacks will be bypassed." In their view and those
of millions of others in their environment, there is no middle ground in the Bakke case.
It is to them like the plug in the dam separating a white and black America, and if Bakke
is upheld by the Court, they fear racial gains of the era will be swept away by a white
society now ready to withdraw from its earlier commitment. (ABC News, quoting UC-
Davis medical student Tony Chavis, 10/3/77)

I think it's very hard to see how an affirmance of the California court could fail to im-
pair and certainly cut way back, perhaps destroy, affirmative action programs of all
kinds. (Archibald Cox on NBC News, 10/12/77)
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Curiously, until the actual day of the ruling only Reynold Colvin, Bakke's
attorney, was heard as a cautionary voice on the pending case. On the day of
oral argument, he was quoted on both ABC and NBC News:

We have never taken the position that this is a landmark case or the most important
case of any kind. We believe this is a case where an individual's rights have been de-
prived. We think the United States Supreme Court can affirm the California decision,
protect Mr. Bakke's rights, and that it can do so without making tremendous changes
in the progress that has been made in this country. (10/12/77)

On decision day (6/28/78), a wide-ranging set of outsiders' perspectives
on Bakke was presented across all three networks. Included were the views of
Colvin, the president of the University of California system, UC-Davis med-
ical students, Carter administration officials Griffin Bell and Joseph Califano,
legal experts Philip Kurland and Robert Bork, interest group spokespersons,
principals from other pending affirmative action cases such as Brian Weber
and a Kaiser Aluminum spokesperson, and a myriad of civil rights leaders
including Parren Mitchell, Jesse Jackson, Coretta Scott King, Benjamin
Hooks, Julian Bond, and Joseph Lowery. Interviews and commentary on the
meaning of Bakke ran the policy gamut from A to Z and, all told, twenty-one
different players were called on across the three networks to comment on
Bakke's meaning and implications.

It is noteworthy, perhaps, that some of the most "restrained" Bakke com-
mentaries came from the case participants themselves. Allan Bakke had gone
to great pains to steer clear of media attention throughout the litigation
process, and decision day would be no exception. On ABC, Bakke's "plea-
sure" with the ruling was alluded to, while in a brief CBS telephone interview
Bakke stated simply, "I'm pleased with the decision, and that's all I intend to
say about it. My own personal life is private, and I intend to keep it that way."
As he had throughout the litigation, Bakke's attorney Reynold Colvin refused
to amplify the importance or the policy consequences of a case he continued
to characterize as that of an individual seeking redress of a grievance.

For David Saxon, president of the UC system, the task was one of damage
control and accentuation of the positive. He conceded that the UC-Davis
Medical School would have to alter its admissions processes, but he under-
lined that other schools would have to change less drastically or, indeed, not
at all. Putting the decision in its best light, he declared:

I think the most important thing about this decision is that it overrules the California
courts with respect to the affirmative use of race. That is a great victory for those who
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are seeking to provide through affirmative action greater social justice than has been
possible in the past. (ABC News)

For the U.S. government the task was one of assessing the ruling while
avoiding the confusion surrounding the preparation of the Carter adminis-
tration's vacillating amicus brief. The government's measured support for the
Bakke ruling reflected its unsettled posture throughout the litigation process
as Attorney General Griffin Bell stumbled through similar terrain in his com-
ments on all three networks: "I think the bottom line was to confirm what we
thought the law was. It confirms our position and what we've been doing about
affirmative action programs. The president was pleased that the affirmative
action position that we took was upheld" (ABC News).

The reception to the Bakke ruling in the civil rights community received,
understandably, extensive coverage across all three networks, and on each
newscast a mixed portrait was painted of the decision's meaning from a civil
rights perspective. Jesse Jackson's sweeping comments on ABC News would
emerge as the most distraught and ideological in tone among the civil rights
spokespersons surveyed:

I think that between the punitive effect of Proposition 13, rising unemployment, and
now the Bakke case, the black community really has its back up against the wall, and
it must come out with a commitment to massive, disciplined struggle.

Coretta Scott King was asked on ABC News how Martin Luther King Jr.
would have viewed the decision. She replied, "I'm disappointed, and I'm sure
he would have been disappointed.... [B]ut I don't feel that it's a total defeat."

Emphasizing the Court's broader holding on affirmative action, Congres-
sional Black Caucus Chairman Parren Mitchell noted, "Obviously we would
have preferred a decision not in favor of Bakke. I think that we would be re-
miss as members of this caucus to push the panic button, to give a false in-
terpretation of this Court decision, so that it becomes our job to get the gospel
out around this country that affirmative action has, in essence, been upheld"
(ABC News). Vernon Jordan added, "This decision struck down the process
by which Bakke was denied admission, and that is all. It is a limited, narrow
decision dealing with the process at the University of California at Davis."

Spokespersons for other interests beyond the American civil rights leader-
ship would also have their say on the meaning and implications of Bakke on
the evening newscasts. A radical view of the ruling was offered by a black UC-
Davis medical student: "Obviously . . . we won't have a minority admissions
program. We won't have any kind o f . . . program . . . to enlist and recruit
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students from lower socioeconomic backgrounds any longer" (ABC News).
More positive assessments of the decision were offered from more conserva-
tive reactors. The American Jewish Committee's Sam Rabinove noted, "It has
been our view that quotas have tended to undermine and discredit legitimate
affirmative action," while Clifford White of the Young Americans for Free-
dom went further to say that "the decision was only the first step toward
elimination of affirmative action programs" (CBS News). Balancing that per-
spective, Walter Cronkite reported on the same newscast that the Association
of American Medical Colleges was "relieved" to have a decision and guide-
lines. The association was reported to have said, "We are pleased that the ma-
jority of the Court accepts the use of race as one element in the selection of
students."

Given the myriad of voices that viewers heard on decision day, it would be
remarkable for anyone to have come away from the decision with a clear un-
derstanding of what the case actually meant. Yet, in several respects, the com-
plex nature of the Bakke holding did, indeed, make this a reasonable and ac-
ceptable posture.

While the views of interested parties in Bakke could play a role in how the
case was perceived by television viewers, it is, perhaps, even more important
to assess the predictions and assertions made by the network newscasters
themselves. Their reports, unlike those of many interviewees, might be per-
ceived as more credible and untainted by the viewing public. Analysis of what
the newscasters said about the case demonstrates clearly that television jour-
nalists did, indeed, play the role of "spin doctors," often making sweeping
statements about the case and its potential importance.

Interestingly, some of the earliest assertions made by reporters proved to be
the most balanced and cautious. For example, in the first piece from CBS News
(12/14/96) Fred Graham forecasted accurately that a defeat for UC-Davis
need not spell the end of affirmative action: "If the university loses in the
Supreme Court, they will probably create a new quota system for disadvan-
taged students, including whites, but with some sort of edge given to non-
whites." While the words quota system were, perhaps, ill-chosen, the Graham
piece foreshadowed the legitimacy of approaches such as the Harvard Plan
(discussed at length in the Bakke decision) for admission. Graham would re-
peat his prophecy of moderation the day before oral argument when he pre-
dicted with stunning accuracy the decision and the likely impact of the ruling
the Court would render more than eight months later:
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Many observers now believe that the Supreme Court is most likely to take a middle
ground: upholding affirmative action . . . but declaring unconstitutional rigid quotas
which exclude all whites. If so, this could lead to years of litigation to determine which
affirmative action programs are legal and which unconstitutional. (10/11/77)

The tone of many newscaster assertions about the Bakke proceedings
would prove to be considerably less temperate. For example, Howard K.
Smith introduced an ABC News story (8/24/77) by stating, "The case now
before the Court is considered to be as important to civil rights as the 1954
decision in which the Court outlawed separate-but-equal school facilities."
The analogy being drawn to Brown v. Board of Education would be repeated
on six additional Bakke stories. Picking up on Smith's theme, Tim O'Brien
continued, "His suit has touched off a major debate and threatens the future
of thousands of similar minority programs across the country."

On October 12, 1977, the day of oral argument, newscaster predictions
about the case loomed quite large. Harry Reasoner opened ABC's newscast:
"One of the most important civil rights cases in two decades, the Allan Bakke
reverse discrimination suit, was argued before the Supreme Court today."
Correspondent Tim O'Brien reported the presence of "an overflow crowd for
what could be one of the most important civil rights cases ever," while his
colleague Tom Jarriel concluded, "This is one man and one school and one
case. But the decision of the justices . . . could determine the national attitude
towards promoting minorities in all aspects of life." Howard K. Smith's com-
mentary placed the case in its broadest and most expansive context:

What they finally rule in this case will deeply affect the root nature of our society. . . .
One can recall no harder decision to make in the Court's whole record. One can only
pray for courage and wisdom above their norm in the nine honest men who know
they're deciding, as much as Jefferson did, what kind of nation we want to be.

CBS News's oral argument coverage included Walter Cronkite's assertion
that Bakke could lead to the Court's "most important civil rights ruling in two
decades." Eric Sevareid's commentary continued, "The nine judges must try
to resolve a historic dilemma, and whatever the resolution, historic conse-
quences will flow from it. . . . Today's Bakke case was as inevitable and is as
significant as the school desegregation cases of the early '50s."

Oral argument was the lead story on NBC News, and several prognostica-
tors mirrored what was being said on the other networks. Law correspondent
Carl Stern noted that "by daybreak there were hundreds of people waiting to
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hear what may be the most important civil rights case since segregation was
outlawed in the 1950s." Coanchor John Chancellor's comments were cau-
tiously expansive:

The question is, and nobody's sure, will the Bakke case make it to that Hall of Fame
of great cases which changed the interpretation of the Constitution - cases like Dred
Scott or Marbury v. Madison, or Brown v. Board of Education which changed the face
of integration in this country.

Whatever network one was watching on the day of oral argument, it would be
impossible to be blind to the strong possibility that something of extraordi-
nary importance was happening at the Supreme Court that could have enor-
mous and untold consequences for the future of American society.

Interestingly, two networks (CBS and NBC) pulled back somewhat from
their oral argument posture less than a week later when the Court sought
briefs addressing the application of the Civil Rights Act to Bakke. In both in-
stances, the stories were reported cursorily by the news anchor and lacked
prominence on the newscast. Thus, Walter Cronkite concluded a twenty-
second piece touching on several Court-worthy news items by adding, "The
justices also indicated that their forthcoming ruling in the Bakke reverse dis-
crimination case may not be the landmark which had been expected. They or-
dered all parties in the case to submit written arguments as to how the 1964
Civil Rights Act might apply. This suggests the ruling may be based on law,
not the Constitution" (CBS, 10/17/77). This legal distinction, without an ac-
companying explanation, was likely to be lost on most viewers.

NBC News also reported the Court's action through anchor John Chan-
cellor on a minute-long potpourri spot labeled "Briefly":

The Supreme Court is asking for comments on the idea that the Bakke reverse dis-
crimination case might come under the Civil Rights Act of 1964. If that's a clue to the
Court's thinking, its ruling in the Bakke case might be less sweeping than some had
hoped.(10/17/77)

This speculation was wedged between mention of the government's refusal
to ban saccharin and a comment on the failure of chimp heart transplants in
humans.

Few additional Bakke stories between oral argument and decision day spec-
ulated about the case, with some simply raising expectations that a decision
would be handed down shortly. When decision day (6/28/78) arrived and the
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Court's ruling was both less expansive and definitive than might have been ex-
pected, newscasters were forced to pull in the reins a bit. On ABC News, Tim
O'Brien commented, "The ruling is not likely to be regarded as a defeat for
minorities. While the Court is placing limits on the kinds of affirmative action
programs it will uphold, the principle of giving special consideration on the
basis of race has withstood a substantial challenge." Looking ahead to the
pending Weber case, however, Betina Gregory erroneously speculated, "The
Bakke decision may not displace quotas in the job field, but it apparently
threatens them. The Supreme Court has yet to rule in this area, but legal ex-
perts say that the Bakke decision has started a trend towards striking down
laws that require specific racial quotas or even laws that require specific num-
bers of jobs to be set aside for minority group workers." Not only was the
Weber outcome (as well as the immediate future of affirmative action litiga-
tion) forecast incorrectly, but the report confusingly mixed the issues of pri-
vate voluntary programs and governmental mandates.

The "last word" on the meaning of Bakke in ABC's decision day coverage
came in the form of a commentary report by Howard K. Smith that put the
day's events into much-needed perspective. Smith asserted that confusion in
reporting inevitably flows from confusion in the Court's decision itself:

Never was explanation so needed as in the Bakke ruling of today. Of the nine mem-
bers of the Court, six had differing opinions. . . . In this case theoretically everybody
should be happy. Bakke, a clearly high-grade candidate wins admission . . . yet it re-
mains all right for future Bakkes to be rejected in favor of . . . blacks who have suffered
from past discrimination. The case is resolved, but the principle on which depends our
achieving a race-neutral America remains confused. However, the Court will have
plenty of chances to think some more about that. . . . Today . . . the Court said simply
we are just as confused as you ordinary humans are.

The underlying theme of CBS News's speculation about Bakke's meaning
was that it left much unresolved and would lead to considerable litigation.
Fred Graham commented, "The result of today's decision is that affirmative
action programs at universities are illegal when they use rigid racial quotas.
. . . But such programs can be legal when they give nonwhites an edge so long
as race is not decisive in ruling out white applicants." As a practical matter,
Graham added, "These principles are difficult to apply in practice, and they
will apparently also apply in such areas as employment and the granting of
government contracts. So there will apparently have to be many more court
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cases before a definitive line can be drawn between those affirmative action
programs that are legal and those that are illegal." NBC's decision-day cov-
erage continued on a similarly cautious, speculative tone. Correspondent Carl
Stern reported that "what happened at the University of California may not
end special admissions programs, but it will redefine the rules."

Decision day also brought with it the use of legal experts who added their
voices to the assessments being made in the case by partisans, interested par-
ties, and network correspondents. While in no sense "disinterested" observers,
constitutional law professor Philip Kurland of the University of Chicago was
interviewed on ABC and CBS, and Yale Law School's Robert Bork was also
heard on CBS. While NBC eschewed the use of "outside" legal counsel, they
did interview their own law correspondent, attorney Carl Stern, about the de-
cision's importance. The general posture in these efforts was to synthesize the
lines in the story, underscore that the story was not over, and bring a voice of
caution to the overall assessment. Kurland's effort on CBS did the trick nicely:

This, like several other decisions of the Supreme Court, has been exaggerated in its
importance and the expectation of its conclusions. The press and the bar and the aca-
demics have built this up into the closest thing to the delivery of the Ten Command-
ments that has occurred since that time. It should not have been expected that it was
going to be that. One of the problems was, of course, that the partisans have exagger-
ated the expected results if it went one way or the other. The proposition that this has
dealt a death blow to all affirmative action programs is, I think, nonsense. The gov-
ernment invited this kind of overbroad reading by coming in and saying that if the
Court ruled in favor of Bakke, some seventeen or eighteen governmental programs
would go down the drain. I expect that they don't take that position anymore, and they
shouldn't have taken it in the first place.

Robert Bork added, "On the whole it's a decision which is unstable, and the
struggles that come afterwards are likely to be much more important than the
decision itself."

After decision day, speculation about the importance of Bakke tended sim-
ply to suggest that it had implications for future litigation. Amplification of
the case's importance was eschewed and, instead, a moderating tone prevailed.
Note, for example, the comments of NBC's John Chancellor at the conclusion
of the Court's term:

The Supreme Court is now on vacation after a busy session. The Bakke decision got
the headlines, but what may have a more lasting impact is the Court's decision that
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police can get a search warrant without a prior Court hearing to search a place where
no crime has been committed for evidence of a crime committed somewhere else - for
example, maybe search a newspaper office. (7/7/78)

The final journalistic predictions about Bakke in the time frame under
study were pronounced when the Weber case was granted certiorari (12/
11/78). At that juncture ABC's Tom Jarriel stated, "It's believed the Court's
ruling in this case may have even more far-reaching effects than the Bakke de-
cision of last summer." Tim O'Brien added that Weber "involves employment,
and more people stand to be affected. In the Bakke case the Court upheld the
principle of affirmative action, but it gave little guidance as to what specific
kind of program it would allow. So the real issue in the Weber case is not
whether employers may give preference on the basis of race, but when they do
it and how they may do it." In a similar vein Walter Cronkite noted in a CBS
News lead story on the Weber certiorari grant that "the decision could be far
more reaching than the Bakke ruling, striking down rigid racial quotas for
school admissions." David Brinkley offered a similar introduction on NBC's
lead story on television's new featured case: "The Weber case it's called, and
it may come to be more famous and more important than the Bakke case since,
of course, far more people work than apply for graduate school."

In a sense, speculation about Bakke had come full circle, and a new emo-
tionally laden case was gearing up to take its place. In the period leading up to
the Bakke ruling much speculation by newscasters served to heighten the
drama and the possible importance of the case. Television was doing what it
does best. When the decision was announced, it failed to live up to much of its
advanced billing. At this juncture, television news did not miss a beat. While
admitting that Bakke did not live up to expectations, it was, nevertheless, uti-
lized to place the remaining issues and cases in appropriate context. When cer-
tiorari was granted in Weber, speculation about that case's importance mir-
rored the image of Bakke past. The cycle was beginning anew.

"SPIN DOCTORING" THE NEWS: THE WEBSTER CASE

Even more so than Bakke, the Webster case provided unusual grist for the me-
dia's speculative mill, both with regard to prognostications from interview
subjects as well as television journalists themselves. For, unlike Bakke, Webster
arose in the context of an issue area surrounded by substantial case law and
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the clear possibility that the Court's landmark decision in Roe v. Wade was
about to be overturned. This possibility was played out in a setting with well-
organized interest groups eager to utilize the media to "sell" their position
to the public and, perhaps, the Court as well. Speculative comments about
the case and its implications from interview subjects were included in more
than half the stories (53.3%), while newscasters made such observations in
more than three quarters (76.7%) of the stories broadcast. In nearly nine out
often stories (87.0%), we found explicit reference to the possibility that Roe
would be overturned in Webster, clearly the dominant theme in framing the
case's importance on network newscasts. In addition to stories about the fate
of Roe, interview subjects (much like the newscasters) offered their thoughts
on the likely legal impact of Webster, its broader human impact, and the role
that it would play in legislative battles and ongoing electoral contests in the
states.

Among the interview subjects consulted on newscasts, NARAL's Kate
Michelman weighed in most heavily and often on the precarious status of the
Roe precedent, referring to Webster as "without a doubt the most serious threat
to reproductive choice in America in decades" (ABC News and CBS News,
1/9/89). Among those concurring with Michelman was Sarah Weddington,
the attorney who had argued Roe before the Supreme Court: "I am quite con-
cerned about the Missouri case because until I can count five votes on the U.S.
Supreme Court in favor of Roe v. Wade, I am going to worry" (CBS News,
1/21/89).

Coming at Roe from the opposite camp, Attorney General Richard Thorn-
burgh responded to a query about his expectations in Webster: "My guess is
that they will return the regulation of abortion, like many health and safety
questions, to the states" (ABC News, 1/22/89). Interestingly, just as Bakke's
attorney had been a voice of moderation in his speculations in the earlier case,
Michael Boicourt, an Assistant Attorney General working on Webster for Mis-
souri, was less willing to call for an expansive holding and saw no need to over-
turn Roe: "We don't believe that any of the statutes we're asking the Supreme
Court to review really affect or impede the availability of abortion to such an
extent that there is any reason to suggest that result" (ABC News, 1/9/89).
As decision day neared and outside expertise was sought to predict the Court's
holding, Boicourt's position would be echoed by Robert Bork: "Justice
O'Connor has written opinions recently saying that you don't overrule wrong
decisions unless it is absolutely essential to reach the correct result in this case.
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Now you can uphold the Missouri statute in whole or in part without over-
turning Roe v. Wade" (ABC News, 6/25/89).

Many individuals were utilized on broadcasts to comment on the case's
potential human and political impact as well as its likely legal consequences.
The human drama fanned by Webster was tapped most graphically by reac-
tions to the ruling broadcast on decision day. On ABC News (7/3/89), view-
ers were told by Patricia Ireland of NOW that "this decision which I hold in
my hand is dangerous, it's divisive, and it could be deadly." Nor ma McCor-
vey, "Jane Roe" from an earlier day, noted that "poor women are going to be
suffering again as they were before the 1973 decision." Judith Witticomb, the
founder of Reproductive Health Services, the clinic involved in Webster,
opined, "This is literally the beginning of war. And this is going to become
our Vietnam of the '90s. The people will take to the streets. The people will
make their voices known." After decision day, some coverage continued to
center on the human impact of the ruling, a focus best pursued in an ex-
tended story (4:10) on CBS News six weeks after Webster (8/15/89). The
story centered on the realities, not legalities, of the post- Webster environ-
ment. As Bob Schieffer reported, "Even without changes in state law, doc-
tors are coming under increasing pressure from antiabortion groups, and it's
becoming increasingly difficult for women in some parts of the country to
get an abortion." Underscoring the thrust of her report, Susan Spencer
added, "As the battle heats up over new restrictions, even more doctors are
likely to decide abortion is too hot to handle and, in rural America at least,
that option may be left, as it once was, only to those who can afford to travel
and pay." On NBC News, Lisa Myers documented that the Missouri legis-
lature was having unexpected difficulty in the wake of Webster in passing even
more restrictive legislation while, as a practical matter, women in Missouri
were experiencing great difficulty in traveling to neighboring Nebraska to
obtain more readily accessible abortions. Myers commented, "Both sides
predicted that the Missouri law would have profound consequences. But as
it turns out, what was predicted and what has actually happened are very dif-
ferent" (1/20/90).

The prospects for state legislative battles brought on by Webster discussed
earlier were referenced in stories broadcast well before the actual decision,
such as in news consultant Harrison Hickman's forecast on NBC's coverage
of oral argument (4/26/89): "I don't think people have really been able to
fathom the magnitude of lobbying and political unrest and political pressure.
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It will clearly be the most dramatic social issue they've had to handle at the
state legislature level since civil rights."

Most discussion of the legislative fights to come by interview subjects, how-
ever, came in the context of decision-day coverage where the debate was
framed by the opposing sides. As noted by John Wilke of the National Right
to Life Committee, "We invite the states, and we'll be working with them, to
pass new legislation at the invitation of the Court. . . . We are smiling, our
thumbs are up, and we feel that a new era is dawning" (CBS News, 7/3/89).
On the same newscast, Planned Parenthood's Roger Evans was not smiling as
he contemplated the message that Webster was characterized as sending to the
state legislatures: "They said, 'Go further and go further until you present us
with a case where we have to explicitly overrule Roe.'"

Newscasters, too, offered a number of comments about what the decision
meant for state legislatures. On CBS News Susan Spencer commented in
great detail:

Just the last two years at the state level some 250 different bills on abortion have been
introduced. But given today's nod from the Supreme Court, that could soon seem like
nothing. The fifty state capitals are the new battleground now and, within hours of the
ruling, the battle had been joined... . Some of that new legislation is likely to be even
more restrictive than the Missouri law as antiabortion groups test the limits of the
Court's ruling. . .. [We] could see a patchwork of laws around the country, potentially
fifty different sets of rules and regulations in fifty different states. One side calls that
democracy. The other side calls it chaos. (7/3/89)

In addition to taking the battle to the floors of state legislatures, the Web-
ster litigation was also credited with moving the fight to the polls by those in-
terviewed on evening newscasts. Here, again, Kate Michelman of NARAL
often served as the prognosticator, both before and after the Court's ruling.
Michelman noted on an ABC News piece previewing Webster that if Roe were
overturned, "there would be a political firestorm all across the country. Social
chaos. This would be a dominant issue in every state legislative race, 7,461 of
them all across the country" (4/25/89). The next day, Michelman asserted in
NBC's story on oral argument, "The cards are going to change on this issue.
It's no longer going to be acceptable for a politician to be antichoice. He or
she will lose his or her seat" (4/26/89). Michelman also echoed these themes
on decision day: "To politicians who oppose choice we say, 'Read our lips.'
Take our rights, lose your job" (CBS and NBC News, 7/3/89). In the wake
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of the ruling she added, "When the pro-choice majority begins to vote and
begins to flex its political muscle, the antichoice forces won't know what hit
them, and politicians won't know what hit them either" (ABC News, 7/4/89).
"We can no longer depend on the Court to protect our rights. It now depends
on our votes. And we intend to take that message immediately into the polit-
ical races we are targeting for 1989" (CBS News, 7/4/89).

Newscasters, too, were ready to point out the likely impact of the Webster
litigation on electoral politics, especially after the decision had been rendered.
On decision day, ABC's Chris Bury opined, "The two sides agree on very lit-
tle but this. Abortion will now become a dominant factor in every campaign
for every seat in the statehouse" (7/3/89). In a similar vein Lisa Myers re-
ported after the ruling that

within minutes it was clear that abortion is likely to be the dominant issue in state races
this year and next. . . . Pro-choice forces will try to convert the anger and fear gener-
ated by today's decision into political power in upcoming elections. . . . For sixteen
years, the Supreme Court enabled state legislators to duck the issue. Today, that ended.
Both sides agreed that abortion may now become the most emotional and divisive do-
mestic issue since civil rights. (7/3/89)

In the lead story from CBS News the day after the ruling, Connie Chung un-
derscored that "candidates for office now have reason to fear their political
lives will rise or fall on the abortion question" (7/4/89), a theme present in
many news stories.

Decision day, as we have seen, gave numerous players (thirty all told, includ-
ing twenty who appeared on ABC and three - Molly Yard of NOW, John Wilke
of the National Right to Life Committee, and Randall Terry of Operation Res-
cue - who held forth on all three network newscasts) an opportunity to com-
ment on some facet of the ruling and its implications. These included predic-
tions about the human, legislative, and electoral toll of the case as well as a good
deal of discussion of the case's implications for the state of abortion law. While
Roe, per se, was not overturned by Webster, interview subjects were virtually of
one voice in their characterizations of the ruling and the landmark precedent's
vital signs. Randall Terry was clearly the most graphic in his proclaiming, "I am
convinced Roe will fall by the end of this presidential term, and child killing will
be driven back to hell where it came from" (CBS News). Antiabortion activist
Andrew Puzder, a key player in drafting the Missouri legislation, delivered
the same message in less strident tones: "When a state can constitutionally
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recognize the simple medical scientific fact that human life begins at concep-
tion, legalized abortion cannot last very long" (NBC News). Succinctly stated
by Missouri Right to Life's Loretto Wagner, "Today's ruling signals the begin-
ning of the end of legalized abortion in this country" (CBS News).

Lending added credibility to these perspectives from clear partisans in the
abortion struggle were the comments of legal experts Lawrence Tribe (on
ABC) and Paul Rothstein (on CBS), neither of whom could be accused of be-
ing spokespersons for the antichoice position. Tribe opined, "Roe v. Wade is
alive in name only The fundamental principle of Roe v. Wade, that women
should be able to decide whether and when to have a child, when to end a
pregnancy, that principle survives as a hollow shell." A similar message was
offered by Rothstein:

The bottom line: this decision means that the time during which the states can regu-
late pregnancy and regulate abortion is moving back in the pregnancy earlier and ear-
lier. . . . They went as far as they could to narrow Roe v. Wade without reading it off
the books, and [in] the future we'll watch with bated breath to see if it disappears en-
tirely. . . . Their current thinking will lead them in that direction.

Across all three network newscasts on decision day, the only player who re-
fused to place Webster in its most expansive light but, rather, counseled cau-
tion was Planned Parenthood's Faye Wattleton, whose comments were only
aired on NBC: "The Supreme Court did not overturn Roe v. Wade today. The
Supreme Court sent very mixed signals as it forewarned us that they will con-
sider these questions in further depth in the fall."

As we noted in our consideration of Bakke, while a good deal of the spin a
case receives on the network newscasts will come from numerous actors ap-
proaching the case from their highly partisan perspectives, greater credibility
may be granted by viewers to what they are told by the newscasters them-
selves, who are likely to be perceived as more objective sources of information
about the case. Here, as in Bakke, newscasters traveled the same roads in their
commentary and speculation as did their interview subjects, with particular
attention paid to the precarious state of the Roe precedent and, at times, an ef-
fort to predict the decision's outcome.

Viewers of evening newscasts were alerted throughout all stages of the lit-
igation process that Roe was in danger, starting with the lead stories on all
three networks when certiorari was granted (1/9/89). ABC's Peter Jennings
noted that "when the Court makes up its mind, the impact on the nation's
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abortion laws may well be definitive, even to the point of altering the Court's
landmark decision in Roe v. Wade, which legalized abortion almost sixteen
years ago." Somewhat more dramatically, Dan Rather commented on CBS
that "the explosive, sometimes violent debate over abortion is moving back to
the nation's highest court. . . . This could lead to a narrowing or even a rever-
sal of the high court's sixteen-year-old decision that made abortion legal." On
NBC Carl Stern opined, "For sixteen years antiabortion groups have been
working to get the Supreme Court to say it was wrong about abortion, and
that time may finally have come." It should be noted, however, that Stern's
coverage of the case was well tempered throughout its processing. Here he
added, "Of course, the justices may still decide not to change anything at all."

Additional recognition of the possibility of Roe's demise was aired by all
three networks in the context of coverage of the ruling's anniversary and, sub-
sequently, in stories previewing and covering oral argument in Webster. In the
wake of that argument NBC's Maria Shriver covered an abortion demonstra-
tion: "These latest protests end a week in which the U.S. Supreme Court
heard an appeal that could overturn Roe v. Wade, the landmark decision le-
galizing abortion" (4/29/89). As the end of the Court's term neared and the
Webster ruling was anticipated, speculation was again focused on Roe. On
ABC, Carole Simpson took note that "activists on both sides of the issue are
eagerly awaiting a new Supreme Court ruling that could . . . overturn the his-
toric Roe v. Wade ruling that legalized abortion" (6/10/89). Previewing the
remaining rulings the Court was expected to announce before its recess,
ABC's Tim O'Brien underscored, "But by far the most awaited decision is the
Court's abortion ruling, the first opportunity in more than sixteen years . . .
to overrule Roe v. Wade, the landmark decision effectively legalizing abortion"
(6/25/89). Speculation about the fate of Roe continued as the networks cov-
ered a "nonstory," the Court's failure to hand down Webster on the day that it
was anticipated. According to Peter Jennings:

All over the country today countless people were waiting for the Supreme Court to is-
sue its ruling on abortion. They're going to have to wait a little longer. The Court has
postponed, at least until Monday, ruling on an abortion case from Missouri - a case
which could be used to significantly alter the status of abortion in the country as a
whole. (ABC News, 6/29/89)

Beyond generalized speculation about Roe's possible demise, newscasters
were also ready to speculate about the likely division of the justices in Webster,
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a task that was presumably "easier" in this case setting than it had been in the
relatively clean legal slate presented by Bakke, where little, if any, relevant case
law existed. As early as the day of the certiorari grant in Webster, CBS News
correspondent Rita Braver took note that

Reagan appointees Antonin Scalia, Anthony Kennedy, and Sandra Day O'Connor are
considered highly likely to vote to overturn or modify Roe v. Wade, siding with William
Rehnquist and Byron White, who voted "no" on the original decision. Only three of
the justices who supported Roe v. Wade are still on the Court: Harry Blackmun,
William Brennan, and Thurgood Marshall. John Paul Stevens, appointed by Gerald
Ford, is considered likely to stand with them. (1/9/89)

By the time oral argument was heard, Braver's tune was slightly modified.
Counting the same four votes in support of Roe, she was now a bit less certain
of the range of views in the opposition, while noting, "O'Connor could be the
swing vote." Ultimately, Braver appeared to side with those forecasting Roe's
survival: "But, for now, most experts are predicting that the Court will nei-
ther uphold nor overturn Roe v. Wade but, instead, will modify it in some way
giving the states leeway to regulate more aspects of abortion" (4/26/89).

On NBC, Carl Stern's early coverage engaged in similar head counting and
speculation about Roe's prospects:

Not since the civil rights turmoil of the 1950s has the Court been so conspicuously at
the center of a storm. For the first time in sixteen years there is genuine uncertainty
about. . . whether women will retain the right to choose to have an abortion. . . . The
Supreme Court has been asked before to overturn its ruling, but the two dissenters in
1973, William Rehnquist and Byron White, have never mustered the five votes needed
to change the law. Now, changes in the Court's membership may have given them the
votes. Antonin Scalia has been sharply critical of the reasoning underlying the Roe de-
cision. Both he and the newest justice, Anthony Kennedy, were chosen in part for their
perceived hostility to Roe. And Sandra Day O'Connor has said that the ruling may have
become unworkable now that medical advances have made it possible for a fetus to grow
outside the mother. Thus, there could be five opponents now, a prospect that horrifies
the abortion rights movement.

After carefully laying out Roe's precarious position, Stern moderated his tone,
suggesting that it had a good chance to survive:

The abortion ruling paved the way for other Court decisions on women's rights and
rights of privacy. A reversal of the Roe decision might affect more than just abortion.
That is one reason for skepticism that the Court will overturn Roe. Historically, the
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Court has never gone backwards after declaring a fundamental right. The Court's con-
servatives are most likely to be respectful of that tradition. (4/9/89)

In his coverage of oral argument, Stern added that "there was no indication
that the landmark abortion decision of 1973 was in serious danger" (4/26/89).
Finally, speculating broadly about the decision when it was not announced
when expected, Stern's story opened the evening's newscast:

It could be that the Supreme Court's print shop is running behind or the justices want
the case reargued next term. . . . The justices have been writing their decision since
the end of April. There's some speculation that Justice O'Connor is writing the cru-
cial one favoring more state control. But one expert says that could produce a Court
split in several factions, none of them absolutely controlling. . . . Roe v. Wade was ac-
tually heard twice before the Court decided in favor of abortion in 1973. On Monday,
the Court will announce whether this one, to roll it back, will have to be argued a sec-
ond time. (6/29/89)

Viewers of ABC News were treated to several forecasts about Webster in
the coverage offered by law correspondent Tim O'Brien. First, in coverage
of the certiorari grant, O'Brien discussed the implications of personnel
changes on the Court while laying out his view of the decisional options faced
by the justices:

Three of the seven justices who voted to legalize abortion sixteen years ago have been
replaced by President Reagan, and the new justices have the potential to turn that
seven-to-two vote around five to four. But the Rehnquist Court. . . has a wide range
of options. It could reject the Missouri law. It could reject Roe v. Wade completely and
allow states to ban abortion again. Or it could just modify Roe v. Wade, greatly en-
hancing the power of the state to regulate abortion, to make it more difficult again, just
as the state tried to do here. (1/9/89)

A few weeks before oral argument, O'Brien went further in offering his take
on what the Court was likely to do in words that proved quite prophetic:

The Supreme Court has historically been reluctant to reverse itself and may not over-
rule Roe v. Wade, even if a majority believes it was wrongly decided. . . . While some
modification of Roe is a distinct possibility, a complete about-face is widely thought
to be unlikely and unnecessary to decide this case. Even if it did happen, abortions
would not automatically become illegal again. It would be up to individual states.
Many would still allow abortion. And most women, especially those who can afford to
travel, would still have access to them. (4/9/89)
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When the day of oral argument arrived, O'Brien's coverage took on a much
more dramatic tone, yet he ultimately concluded with a moderating predic-
tion of what the case's outcome would likely be:

People from all over the United States had begun lining up yesterday in hopes of get-
ting a seat for what could become an historic argument. . . . The outcome could easily
turn on the views of President Reagan's three appointees to the Court. Justices Scalia,
Kennedy, and O'Connor dominated the questioning but provided no clues as to how
they might vote. . . . Should McCorvey's landmark victory now be reversed, each in-
dividual state would decide for itself whether to permit abortion. Court scholars say
the justices are more likely to chip away at Roe making it more difficult in some states
to get an abortion. (4/26/89)

The day after oral argument, O'Brien aired a relatively lengthy (2:10) feature
story describing the Court's decisional processes, utilizing the Webster case to
develop an example. In the process he continued the effort evident on all three
networks to count heads on the case:

Rehnquist . . . a dissenter in Roe v. Wade . . . is a likely vote to overrule it tomorrow
morning. . . . William Brennan, Thurgood Marshall, John Paul Stevens, and Harry
Blackmun, the justice who wrote Roe v. Wade, are all expected to vote to reaffirm it.
Byron White, who dissented with Rehnquist in 1973, [is] a likely vote to overrule it. It
would take the votes of all three Reagan appointees to overturn Roe v. Wade. Sandra
O'Connor and Antonin Scalia have both criticized the decision, but it's unclear
whether their misgivings are sufficient to overcome the Court's historic reluctance to
overrule itself. Should the vote be split four to four, the future of Roe and, to some ex-
tent, of abortion in the United States, would fall to the last justice, Anthony Kennedy,
a conservative who has never decided an abortion case before. (4/27/89)

O'Brien's final predictive effort came in a story reporting on the seeming
delay in announcing the Webster decision. The report speculated on what was
holding up the case and relied, in part, on unidentified "sources," an unusual
element in a story covering the Court:

The Court did not publicly explain what's holding up the ruling, but sources tell ABC
News that Justice Harry Blackmun is writing a bitter opinion, that he has asked the
Chief Justice for more time until Monday to complete it. That is significant because
Blackmun is the author of Roe v. Wade and is the Court's main defender of abortion
rights. The opinion that has so distressed Blackmun and other members of the Court
is said to have been written by Justice Sandra O'Connor, a frequent critic of Roe v.
Wade, but, again, she has never revealed any inclination to have it overruled.
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At this juncture, O'Brien moved to the "bottom line":

It's widely believed the Court has declined the administration's invitation to overrule
Roe and that abortions will remain legal in every state. But to what extent may states
regulate the procedure? That's the key in this most controversial case. The Court's lan-
guage and rationale will be crucial and what this eleventh-hour struggle, we're told, is
all about. (6/29/89)

Interestingly, all three network newscasts covered the Court's nondecision
in Webster on June 29th, with only NBC treating the nonstory cursorily. This
occurred despite the apparent efforts of the Supreme Court's Public Infor-
mation Officer, Toni House, to steer the networks away from investing sub-
stantial resources on the Court on that day:

I think we did a very good job . . . when we knew pretty well that Webster wasn't go-
ing to come down. I had a television cameraman standing on the credenza in back of
me filming our not releasing the Webster decision. I tried to say to people, I don't know
anything, but my gut tells me it ain't over till [it's] over. And you people are predict-
ing out loud, in public, that Webster is going to come down on Thursday, and I'm telling
you that you could be embarrassed. And they were. So then they had to write stories
about why it didn't come down, which were wrong. You try to warn people off some-
thing - negative guidance. I don't think we did know, but we had a strong sense the
elephants were still moving around, as one of the law clerks used to say. (in Davis,
1994: 59)

Once the Webster ruling was actually announced, one task of the newscast-
ers was to assess its legal impact. ABC's Tim O'Brien underscored that the
ruling did not overturn Roe but was, nevertheless, "a major setback for abor-
tion rights . .. [which] reinforced the right of all states to sharply regulate it."
O'Brien suggested that the ruling's impact could be quite broad: "Most of the
one and a half million abortions performed in the U.S. each year don't involve
government aid, but today's ruling may open the door to new restrictions on
them as well" (7/3/89). On CBS News's lead story Dan Rather introduced
the "third of July sizzler here at the U.S. Supreme Court," which promised
"to take some territory away from the landmark 1973 abortion ruling."

In today's ruling the U.S. Supreme Court made it easier for states to restrict a woman's
right to an abortion. Now the justices stopped short of outright rolling back and re-
versing the landmark abortion ruling of 1973. But today's ruling here sets the stage for
more decisions and debate on one of the most divisive and deeply felt social issues of
our times.
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Adding context to Rather's assertions, Rita Braver continued, "It was the
antiabortion side which was gratified today. For while the Supreme Court
stopped short of overturning the landmark Roe v. Wade decision giving
women the right to abortion, the justices allowed states to severely restrict that
right" (7/3/89).

Tom Brokaw's introduction of the ruling and its impact on NBC News cast
Webster in a similar light:

The Supreme Court's abortion decision: it is complicated and it's not the last word.
What now? . . . America's long, emotional involvement with abortion as a personal,
moral, legal, and political issue is moving to new levels tonight. . . . Today's ruling is
the most significant since Roe v. Wade, a decision sixteen years ago legalizing abortion.
And while today's decision did not reverse that, it did return to the states more au-
thority to determine who gets an abortion and under what circumstances. (7/3/89)

In assessing the legal impact of the Webster decision the newscasts walked
a thin line. A great deal had been invested in covering the case, and the deci-
sion's announcement was met with extraordinary anticipation and attention.
While stressing that the ruling was the most important abortion decision since
Roe, newscasts were also forthcoming in noting that Roe had not been over-
turned. As Tom Brokaw asked on decision day, "What now?" In the wake of
Webster, the answer given, at least on the evening news, was much the same as
it had been in Bakke. Webster, like Bakke, was a "big" decision. Yet, also like
Bakke, it had not produced the definitive landmark holding that could guide
and control the future. Consequently, after decision day Webster would fade
as the evening news cast its gaze forward for the next potential blockbuster
case that could bring about the dramatic watershed that Webster failed to de-
liver. As with Bakke and affirmative action, coverage of the Court in the abor-
tion arena had come full circle. This was even evident in the forward-looking
commentary offered on decision day in Webster.

On ABC, for example, Tim O'Brien did not break stride: "Moments after
today's ruling was announced, the Court said it would review three new abor-
tion cases next term. Court scholars say these new cases are even more likely
to doom Roe v. Wade" (7/3/89). On NBC, Carl Stern also highlighted the still
present possibility that Roe's days remained numbered:

Although the justices did not decide the issue today, it was clear that this Court may
yet throw out Roe v. Wade. . . . The fact that the Court agreed today to hear . . . three
[abortion] cases shows there is still concern [that] there is to be some balance between
the rights of women and state efforts to limit abortion.... The key vote will be Justice
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O'Connor's. Will she believe that the limitations on abortion in the Illinois law, the
Minnesota law, and the Ohio law unduly burden the right of abortion mentioned in
Roe v. Wade, or will she be convinced that the time has finally arrived to do away with
Roe v. Wade} (7/3/89)

After decision day, speculation about Roe became even more direct. Indeed,
the very day after Webster was decided CBS's Rita Braver opined, "But even
with the current Court makeup, most Court watchers today are saying it's just
a matter of when, not if, the broad right to abortion granted in the famous Roe
v. Wade decision will fall" (7/4/89). On the eve of the next Court term, Braver
reiterated this stance:

The new Supreme Court session begins as the last one ended with the focus on abor-
tion. In the wake of their decision . . . giving states broader rights to regulate abortion
the justices agreed to hear three more abortion cases this term. . . . It's the third case
from Illinois that's considered most likely to further erode the right to abortion granted
in the landmark Roe v. Wade decision. (9/30/89)

A few days later ABC News reported that Justice Stevens had withdrawn from
the Illinois case, which involved a state law requiring abortion clinics to meet
hospital standards of care for the performance of any and all abortions. In his re-
port Tim O'Brien expansively discussed the potential implications of the case:

Justice John Paul Stevens has taken himself out of what is clearly the most explosive
abortion case to reach the high court in years. . . . Some court scholars say that with
Stevens now out of the picture, the increasingly conservative Rehnquist Court may be
emboldened to overrule Roe completely. (10/2/89)

It is, of course, difficult to believe that "the most explosive abortion case...
in years" was reaching the Court just months after Webster. Once again, how-
ever, newscasters' best laid predictions would come undone. Two weeks be-
fore the Ragsdale (Illinois) case was to be argued, a settlement was reached and
the case was never heard by the Supreme Court. Roe again survived, and, in-
deed, its fundamental recognition of the existence of a right to choose to end
a pregnancy still exists today.

ADDITIONAL PERSPECTIVES ON "GAME-DAY"
COVERAGE: THE BAKKE CASE

All stories broadcast about unfolding Supreme Court litigation are not cre-
ated equal, and we have already documented the extraordinary amount of
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precious airtime and newscaster resources that were utilized across the net-
works in "game-day" coverage of both Bakke and Webster. In addition, we have
seen the widespread use of commentators and news analysts to underscore the
meaning and implications of these rulings. Clearly, network newscast re-
sources are likely to be invested more heavily in decisional coverage than in
any other facet of Supreme Court case processing, and just as clearly, public
understanding of what the Supreme Court has done will be affected most by
the reporting of its actual decisions. Here, we offer additional focus on sev-
eral facets of decision-day coverage of Bakke to gain added insights and un-
derstanding about how the case was reported.

While Bakke would, of course, dominate the network newscasts on June 23,
1978, the lead statements uttered by the news anchors would undoubtedly set
the tone for the analysis to follow and the context through which the viewing
public would digest the remainder of the broadcast. On ABC News, Sam Don-
aldson offered a well-balanced summary assessment of what the Court de-
cided, although the first thing the viewer learned was that Bakke had won: "Al-
lan Bakke won his reverse discrimination case today, but affirmative action
programs to help minority students won also." On CBS News, anchor Walter
Cronkite's lead assessment of the bifurcated Bakke holding suggested that the
case was of extraordinary importance, yet his message was somewhat less clear:

The Supreme Court today issued what may be its most important civil rights decision
since the 1954 school desegregation ruling. In the so-called reverse discrimination suit
of Allan Bakke, a white, the Court concluded that he had been denied admission to
medical school because of his race. But the Court also said, somewhat ambiguously,
that race may be considered in granting admission so long as there is not a rigid racial
quota system.

In the lead statement on NBC News, John Chancellor offered the most un-
balanced assessment of what the Court had done, trumpeting Bakke's victory,
while making considerably less of the "victory" for the affirmative action con-
cept. In the process, substantial oversimplification of the Court's decision can
be found:

The Supreme Court ruled today that Allan Bakke must be admitted to a school that
turned him down in a case of reverse discrimination. Bakke was not admitted to the
University of California Medical School at Davis because he is white. The place he
might have had was given to a minority applicant with lower test scores than he had.
The Court said that was wrong. But the Court also said that race can be a legal factor
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in a school admissions program. The Court was deeply divided, five to four, and the
various opinions ran to forty thousand words.

We have seen throughout Bakke coverage that the personage of Allan Bakke
dominated the case, despite the fact that he refused to be interviewed and re-
mained a very private person throughout the litigation process. It was, per-
haps, the human element and human interest in the Bakke story that led to a
primary focus on the outcome of the case for Allan Bakke on decision day.
Such a focus was, indeed, understandable. Nevertheless, only on ABC News
was the lead statement announcing Bakke's victory tempered by a clear and
immediate recognition that his victory was solely a personal one and that af-
firmative action had won a victory as well. Regardless of what was to follow
on the network newscasts, the dominant critical first impression received by
most viewers was of a Bakke victory.

Earlier we noted that each network utilized several correspondents to "tell"
the Bakke story on decision day and the contours of how that story was told
did not differ greatly across the networks, although some differences existed
in the content each network brought to each specific focus. Nevertheless, at
the broadest level each network outlined the substance of the Bakke decision,
analyzed the decision's meaning and its possible implications for related af-
firmative action contexts, dwelled on reaction to the decision among numer-
ous actors and settings, and profiled Allan Bakke. ABC and NBC focused
extensively on analysis of alternative affirmative action admissions programs,
such as the Harvard Plan, that weighed so heavily in Justice Powell's control-
ling hybrid opinion. Alone among the networks, ABC's Bakke coverage in-
cluded a commentary piece on the ruling.

It is important to underline that in presenting the Court's holding and Jus-
tice Powell's decisive position on decision day, the networks, for the most
part, characterized the ruling accurately, albeit quite oversimplistically. All,
for example, drew distinctions between the UC-Davis "quota" plan and Har-
vard-like programs that, in Powell's view, could be sustained. On other mat-
ters such as the thorny issue of what standards of review justices should
utilize in the case, the decision's statutory or constitutional basis, and the
characterization of "majority" and "dissenting" positions, the newscasts
fared considerably less well.

Much of what the public could learn about Bakke would be based on its
critical characterization by the networks' primary law correspondents who
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would be responsible for detailing the ruling at the outset of the respective
newscasts. Performing the task on ABC News, Tim O'Brien started by not-
ing that

[the] long-awaited Bakke decision . . . runs hundreds of pages, forty thousand words,
and is subject to varying interpretations with the divisions in society over affirmative
action reflected in the divisions among the justices themselves. The net result: a bal-
ancing act that will allow Allan Bakke into medical school, while leaving intact the prin-
ciples of affirmative action.

O'Brien noted that four justices (Brennan, White, Marshall, and Blackmun)
would uphold the California program in its entirety and deny admission to
Bakke. The report included the only explicit attention to Justice Brennan's
opinion for these four justices across all three networks, citing from Bren-
nan's background discussion of the history of discrimination and underrep-
resentation of blacks in the medical profession. While this was not the linch-
pin of Brennan's analysis (which focused on the constitutional basis for the
ruling and the appropriate standards of review), O'Brien's coverage of Bren-
nan's grouping went well beyond that of his competitors. Indeed, on CBS and
NBC News, Brennan's coalition was, less than accurately, simply labeled "the
dissenters."

As was the case across all three newscasts, O'Brien did not focus explicit at-
tention on the opinion authored by Justice Stevens for himself, Justices Stew-
art, Rehnquist, and Chief Justice Burger. O'Brien did note, however, that
these jurists disagreed with the Brennan group and would reject the UC-Davis
program as a violation of the 1964 Civil Rights Act, the wording of which re-
garding discrimination was quoted directly. Thus, while not placing empha-
sis on the constitutional basis for Brennan's opinion, O'Brien did underline
that it was statutory construction that lay at the heart of Stevens's approach.
O'Brien went on to note that "striking down the California program along
those lines would have cast grave doubts on the validity of dozens of govern-
mental finance programs involving over the years billions of dollars. But it was
not to happen. Four justices out of nine is not a majority, and Stevens, Stew-
art, Rehnquist and Burger could not pick up the fifth vote."

This led to a central focus on the views of Justice Powell, whose bifurcated
opinion resulted in the split ruling in the case: Bakke must be admitted, yet
race could be used under some circumstances as a criterion in admissions. Of
the Powell opinion Drey fuss and Lawrence have suggested:
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The gentleman from Virginia had written the ultimate political opinion. He had neu-
tralized the anti-affirmative action forces by admitting Bakke and holding that quotas
were illegal. And he had given his friends in the academic establishment what Mr. Cox
had asked for: the freedom to continue to run their business the way they pleased. It
was not clear that he had given minorities anything, but he had not shut the door on
them entirely. It would be possible for them to claim victory and difficult to say they
had been ignored. (1979: 212-123)

Powell's opinion stressed that rights were personal, racial distinctions were in-
herently suspect, and the UC-Davis admissions plan could not withstand
"strict judicial scrutiny" with its fatal flaw of disregarding individual rights as
guaranteed by the Fourteenth Amendment. The Harvard Plan was character-
ized by Powell as an admissions program that considered race as one variable
among many in a single-tiered admissions process. Such a plan, unlike that
from UC-Davis, did not rely on a quota system and might pass constitutional
muster.

On ABC, O'Brien characterized Powell as "the swing justice . . . which
means the only real holding of the Court is to be found in his opinion":

Justice Powell concluded that the specific program employed by the California med-
ical school was unconstitutional because it excluded the participation of nonminori-
ties. In the shortest but perhaps the most significant part of his opinion Powell writes
that "the state has a substantial interest that legitimately may be served by a properly
devised admissions program involving the competitive consideration of race and eth-
nic origin." The statement implied that the special admissions programs that give
preferential treatment to minorities may be upheld so long as they do not preclude con-
sideration of those that are not minorities.

On CBS News, Fred Graham began his deciphering of the decision by not-
ing that the case was the Court's first look at "the emotional issue of reverse
discrimination: whether affirmative action programs designed to benefit non-
whites are illegal when they deny benefits to whites. In a complex decision the
Supreme Court ruled five to four that some such affirmative action programs
are illegal." By framing the case in terms of its outcome for Bakke, Graham
was now able to characterize justices as being in the majority or in dissent,
greatly oversimplifying the Court's division. Citing from the antidiscrimina-
tion language of the 1964 Civil Rights Act, Graham continued, "Under those
provisions of the law a five-member majority of the Court, Warren Burger,
Potter Stewart, John Paul Stevens, William Rehnquist, and Lewis Powell
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agreed that Bakke had been illegally denied admission because of his race and
must be admitted to the Davis medical school," thereby obliterating the crit-
ical distinction between Powell's constitutional orientation and the statutory
basis for his "majority" colleagues' views. Focusing his attention on "the dis-
senters," Graham noted that "they argued that racial quotas should be per-
missible as a way to make up for the years of discrimination that have frozen
many nonwhites out of the medical profession."

Graham's focus on Powell was a less central one than O'Brien's. Graham
did note, however, that Powell's opinion was the "prevailing one," which de-
clared that

"preferring members of any one group for no other reason than race or ethnic origin
is discrimination for its own sake," and thus any rigid racial quota that excludes all
whites is unlawful. But Powell declared that some affirmative action plans are lawful,
those that do not rule out all whites but give nonwhites an advantage to be considered
along with other factors in selecting a well-balanced student body.

Thus, while Graham's analysis steered clear of the constitutional versus the
statutory basis of the holding, muddied the nature of the Court's division, and
ignored the issue of the status of racial classifications and the appropriate stan-
dard of judicial review, it did tap the likely legality of admissions programs
structured along the Harvard model.

On NBC News, Carl Stern began his analysis by trying to place the deci-
sion in broader perspective:

What happened at the University of California may not end special admissions pro-
grams, but it will redefine the rules. Today's . . . decision said a university can take race
into account as one element in a well-balanced admissions program, but the Court also
said that the mere desire to help groups because of past injustices did not justify in-
flicting harm on Allan Bakke, who bore no responsibility for the past.... The case was
heard more than eight months ago, and even after all this time there was no meeting
of the minds of the justices.

Focusing on the Stevens coalition, Stern reported, they "said they didn't have
to reach a constitutional question. They said that Congress in 1964 outlawed
racial standards such as that which was used to exclude Bakke." Little atten-
tion was given to the views of the Brennan group, except to identify it as "the
four dissenters." Stern offered the most succinct accounting of Justice Pow-
ell's role in the case, only noting that "the decisive fifth vote came from Jus-
tice Powell, who said the Constitution prohibited any playing of favorites on
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the basis of race," an extraordinarily parsimonious version of Powell's argu-
ment. Stern went on to add that

the Court singled out the procedures used at Harvard as a model for achieving student
diversity without unfairness. It said Harvard's rules do not exclude applicants just be-
cause they're white or black. On other critical questions the Court rejected the idea of
discrimination for good purposes, and it also implied that imposing numerical solu-
tions might be acceptable where there was a specific finding of past discrimination.

Stepping back from the alternative network approaches to reporting the ac-
tual Bakke holding, it appears that what was done "best" by the newscasts was
the drawing of a critical distinction (such as Powell had done) between affir-
mative action programs such as Harvard's (where overt racial quotas were not
utilized and where admissions procedures focused on a single pool of appli-
cants) and the program operative at UC-Davis (where places were "set aside"
for minorities and separate admissions pools were established). Indeed, ABC
and NBC even included feature byline stories on such "acceptable" programs
as part of their decision-day coverage. George Strait's feature on ABC News
even took note of the irony (as did Justice Blackmun's caustic Bakke opinion)
that Harvard's "goaP'-oriented program was allowable while Davis's results-
oriented plan was not:

These "goals" may seem like thinly veiled quotas, but Harvard denies it and today the
Court agreed. There are hundreds of other colleges with plans that are similar to Har-
vard's and, no matter how it seems, all, according to Justice Powell, are entitled to the
presumption of "good faith." For all toe the now accepted legal line of making aca-
demic and individual qualities the criteria for admission. Race may be considered in
the decision, but the decision cannot depend on it.

On other matters, network coverage of the decision did not fare as well.
While the pivotal role of Justice Powell and the Court's bifurcated holding
were underlined, only ABC's coverage by Tim O'Brien avoided characteriz-
ing the Brennan coalition as "the dissenters" and the Stevens group as "the
majority." The important question of the statutory versus the constitutional
basis for the Court's holding and the implications of this difference were ei-
ther ignored or handled in sketchy fashion across the broadcasts. Other cen-
tral questions focused on extensively by the numerous Bakke opinions in-
cluded the constitutional status of racial classifications and the critical
question of what standard of review the Court should utilize in examining
them. While not "easy" issues to discuss, they can be explained and made
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intelligible to a lay public and, in a fundamental sense, are not simply arcane
legal questions with little practical significance. Nevertheless, these concerns
were not dealt with by decision-day broadcasts.

Further, while the depth of a viewer's comprehension of Justice Powell's
compound holding would vary depending on which newscast one saw, it is
quite clear that viewers' capacities to learn of the disparate positions of other
Court members in Bakke would vary even more substantially, with the pres-
entation of the richness and implications of alternative views not faring very
well. None of the networks focused explicitly on Justice Stevens's opinion
based on statutory construction of the "plain meaning" of Title VI of the 1964
Civil Rights Act. Attention to the Brennan opinion was aired only on ABC
News and centered on his historical analysis of discrimination, not the pri-
mary thrust of his opinion, which focused on the constitutional basis for the
ruling and the issue of appropriate standards of review.

Justice Marshall's opinion, of particular interest since it was penned by the
Court's lone black member, outlined the historic plight of American blacks
and alluded to the impact of the past on the contemporary status of all blacks.
He concluded that group remedies were, consequently, a justifiable means to
redress a history of group discrimination. The Marshall opinion was given
some consideration on ABC and NBC, but not on CBS. ABC's Tim O'Brien
cited from Marshall's opinion: "The Negro was dragged to this country in
chains. . . . Bringing him into the mainstream of American life should be a
state interest of the highest order." On NBC, David Brinkley cited from what
he characterized as Marshall's "dissent" where the justice wrote, "he could
not believe the Constitution prevented a state from trying to remedy the ef-
fect of centuries of discrimination. And he said, 'The dream of the American
melting pot has not been realized for the Negro since, because of the color of
his skin, he never made it into the pot.'"

Justice Blackmun's opinion, which noted that all kinds of preferential pro-
grams based on factors other than race (such as athletic prowess, residency, and
alumni contributions) had a historic acceptance in American schooling, and
which also demeaned the differences in the UC-Davis and Harvard plans, only
received mention on NBC News. Curiously, Carl Stern's coverage seemed to
miss the thrust of Blackmun's agitation with Powell and simply reported,
"Blackmun's dissent was a weak one saying he regarded the California proce-
dure as, perhaps, just barely constitutional." Justice White's separate opinion,
which was procedural in nature, was, perhaps appropriately, ignored by all
three networks.
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ADDITIONAL PERSPECTIVES ON "GAME-DAY"
COVERAGE: THE WEBSTER CASE

As was the case in Bakke, the opening statements by the newscast anchors on
Webster's decision day (7/3/89) served to frame the story and the lengthy cov-
erage to follow. Bakke had offered two messages, with Allan Bakke's personal
victory overshadowing clearly a victory for affirmative action per se. In Web-
ster, attention in newscast openings was placed on the victory of the antiabor-
tion movement and the upholding of Missouri's regulatory statute. It was also
noted that, nevertheless, Roe had survived, albeit by the slimmest of margins.
Anchor Barry Serafin's lead-in to ABC News's decision-day coverage was well
balanced: "Today's long-awaited, last-minute ruling by the Supreme Court
did not topple the landmark Roe v. Wade decision . . . but it did grant states
broad new authority to limit the right to abortion. And the Court set the stage
for further challenges." Dan Rather's introduction to CBS's newscast shed a
similar light on the decision:

The ruling allows new state restrictions to take some territory away from the landmark
1973 abortion ruling. . . . In today's ruling the U.S. Supreme Court made it easier for
states to restrict a woman's right to abortion. Now the justices stopped short of out-
right rolling back and reversing the landmark abortion ruling of 1973. But today's rul-
ing here sets the stage for more decisions and debate on one of the most divisive and
deeply felt social issues of our time.

On NBC News, Tom Brokaw opened the broadcast by noting that the Court's
decision "is complicated and it is not the last word. . . . And while today's de-
cision did not reverse [Roe v. Wade], it did return to the states more authority
to determine who gets an abortion and under what circumstances."

As with Bakke, the networks traveled very similar terrain in the unfolding
of Webster coverage on decision day. Each outlined the substantive holding of
the decision, the validating of the Missouri statute at issue in the case, prima-
rily through the reports of the network law correspondents. All the newscasts
focused on reactions to the Court's ruling by spokespersons for both pro-
choice and antiabortion groups, and, similarly, each network examined the
electoral and legislative battles that would now mushroom in the states with
attendant efforts by these groups to control these contests.

Reaction to the decision was also assessed from the perspective of the Bush
administration across all three newscasts. The Supreme Court story was
transformed, in part, to a presidential one with a portrait drawn of a president
who was happy with the decision but who, nevertheless, appeared less anxious
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to be identified as closely with the antiabortion activists as his predecessor,
Ronald Reagan. As noted by ABC's Barry Serafin, "One of the pro-life move-
ment's most vocal supporters did not react in person today. President Bush
let someone else speak for him. . . . Yes, Sununu was quick to say, the presi-
dent still supports a constitutional amendment to outlaw abortion. But he
suggested today's decision, combined with those still to come from this Court,
may make that unnecessary." ABC's Britt Hume added, "The Administration
would, no doubt, prefer to see Roe v. Wade undone by the Supreme Court it-
self. That would get the issue out of Washington and into the state legislatures
without the president first having to pitch a constitutional amendment
through a Congress controlled by the other party."

On CBS, Wyatt Andrews took note that

President Bush welcomed today's decision but did not interrupt his vacation to say so
himself.... Sununu insists that the president still supports a constitutional amendment
banning abortion, but it's clear that Mr. Bush will not attack abortion with the same
fervor he brought to the amendment to ban desecration of the flag. The flag issue last
week drew the president's personal attention, even down to the drafting of the amend-
ment. Today [visual shown of President Bush "recreating" on vacation].... The White
House claims Mr. Bush is not just reading the opinion polls, but yet the president's level
of public commitment reflects what the polls say. Specifically, 70 percent public ap-
proval of Mr. Bush's flag amendment, but divided public opinion on abortion.

NBC's coverage of the presidential angle in the case was much less expansive,
simply noting, "President Bush, who favored a constitutional amendment
banning abortion, sent an aide to praise the decision." Additional facets of
decision-day coverage on the networks included reports (on ABC and NBC)
of the expected "real world" impact of the ruling on the Missouri abortion
clinic (Reproductive Health Services) that had brought the litigation, a focus
(on ABC and NBC) on several critical medical questions raised by the case re-
garding fetal viability, and a report (on CBS) on poll results gauging the pub-
lic's stance on several abortion rights concerns.

Explicit attention to the actual Court ruling in Webster appeared to be con-
siderably less central than it had been in reporting on Bakke. This may reflect,
in part, a ruling that was somewhat more straightforward, albeit not quite as
clear-cut as the newscasts made it seem. At least in Webster, unlike Bakke, there
was a consistent holding (although not a majority opinion) that did not create
one outcome for the litigant (Bakke) and another for the broader issue (affir-
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mative action). Also present in Webster was a much greater potential to move
the story away from the Court to its political implications for state legislative
politics, electoral politics, and the ongoing battle of organized interests.

Five separate opinions emanated from the Court on Webster's decision day.
Delivering the Court's judgment (in an opinion joined only by Justices White
and Kennedy), Chief Justice Rehnquist methodically discussed the rationales
for the upholding of each facet of the Missouri abortion statute. While Rehn-
quist was highly critical of and rejected Roe's trimester framework, and while
he signaled that Roe might, in due course, be overturned, he nevertheless con-
cluded in this instance that "this case . . . affords us no occasion to revisit the
holding of Roe . . . and we leave it undisturbed." In separate concurrences
Justice Scalia took the Court to task for not overturning Roe, while Justice
O'Connor's concurrence made it clear that she was the stumbling block to that
outcome. Dissents in the case were written by Roe author Harry Blackmun
(joined by Justices Brennan and Marshall) and Justice Stevens. Stevens's dis-
sent viewed the Missouri statute as an unconstitutional violation of the First
Amendment's Establishment Clause (since its preamble's assertion that life
begins at conception had no identifiable secular purpose), an approach not
found in any other opinion. The outlier status of Stevens's dissent is under-
scored by its receiving no mention on any network newscast. In reporting the
Court's decision, the networks placed different degrees of emphasis on the ju-
dicial divisiveness the case engendered. The nuances of the Court's division
and the lack of a true majority opinion did not receive crisp or clear coverage
on any newscast.

On ABC, Tim O'Brien eschewed any effort to present a voting breakdown
of the justices. Rather, he offered direct quotations from Rehnquist's opinion
upholding the various provisions of the Missouri law and concluded that the
decision meant that states do not have to subsidize abortions or, in Rehnquist's
words, "The Constitution confers no right to government aid." O'Brien
pointed to Justice Blackmun who "dissented passionately," exclaiming, "I fear
for the future. I fear for the liberty and equality of millions of women. I fear
for the integrity of and public esteem for the Court." O'Brien took note that
Justice Scalia "said the Court should have completely overruled Roe," while
adding that Justices Kennedy, White, and Rehnquist "wanted to water it down,
arguing that even in the first three months of pregnancy a woman's right to
privacy must be balanced against the state's interest in protecting potential
life." Turning to the pivotal justice for Roe's survival O'Brien continued, "On
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that point Justice O'Connor refused to go along, saying modifying or over-
ruling Roe was not necessary to decide the Missouri case." The report of the
Court's actual ruling was parsimonious and, in avoiding any explicit discus-
sion of voting divisions, avoided blatant error.

Such error is found in Rita Braver's decision coverage on CBS News where,
after outlining the upholding of the specific provisions of the Missouri statute,
she identified Justices White, O'Connor, Scalia, Kennedy, and Rehnquist as
the Court's majority, while characterizing Rehnquist's opinion as the "major-
ity opinion":

His majority opinion made clear that the Court still prohibits laws as severe as the one
involved in the original Roe v. Wade case making all abortions criminal except when
the mother's life was at stake. But he stated that today's decision would modify and
narrow Roe.

Braver went on to note that "Justice Scalia, in fact, today said that Roe v. Wade
should be overturned, and the other conservatives indicated that they're ready
to do so if the right case comes along in the future," somewhat overstating Jus-
tice O'Connor's position. Of O'Connor, Braver noted that, "She was the
swing vote in this case, and she did not seem to want to go as far as the other
justices who are thinking about overturning Roe v. Wade. She indicated that
there might be a case coming down the road where she would do it, but it
would take longer to convince her that that's the right case." Turning to the
dissenters, Braver took note that Justice Blackmun read his opinion aloud
from the bench and she quoted his words: "For today, at least, the women of
this nation still retain the liberty to control their destinies. But the signs are
evident and very ominous, and a chill wind blows."

The least explicit attention to the actual case decision came in Carl Stern's
coverage on NBC, which began with a presentation of the Court's "big rul-
ing" outlining the explicit holdings on the Missouri law's provisions without
any mention of Rehnquist's plurality authorship or identification of voting
coalitions. Noting that while Roe did not fall in Webster it could be reversed in
the future, Stern underscored that "if it does, it will be Sandra Day O'Con-
nor's vote that makes the difference. At least four other justices seemed to fa-
vor a ban on abortion. Justice O'Connor was unwilling to go that far today but
indicated she is leaving open her options for next term when the Court will
hear three other abortion cases." Turning to the dissenters Stern noted, "The
man who wrote the Roe decision sixteen years ago, Harry Blackmun, said the
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signs are ominous, a cold wind blows. However, he added, for today at least,
the law of abortion stands undisturbed."

Clearly, across all three networks on decision day in Webster, viewers
learned that the Missouri regulations restricting abortion rights had been up-
held and that Roe, while in jeopardy, had not been overturned. Coverage of
the decision itself lacked richness and nuance. Interestingly, while consider-
able newscast attention had been placed on the Court's possible voting align-
ment in the case throughout its Supreme Court journey, an approach that is
somewhat analogous to the dramatic horse-race presentation of American
electoral contests, relatively little attention was paid to spelling out precisely
the nature of voting alignments on Webster's decision day. At the same time,
extensive attention was paid to gauging the reaction to the ruling as well as
its implications for the ongoing politics of abortion in America at both the
state and federal levels. Such a political focus enabled network newscasts to
present the ruling in a manner that placed it squarely in the context of a dra-
matic, mainstream, ongoing political story not unlike coverage of events in
other controversial policy domains.

SUMMING UP

Our examination of television newscast coverage of Bakke and Webster began
with the recognition that these were two very prominent litigation settings in
which television was investing an unusual amount of resources. Clearly, tele-
vision news had a clear understanding of the cases' potential importance, and
our extensive analysis was warranted to underscore the nature of network
news coverage of the Court when the networks were taking their best shot.
Coverage of these two cases from their onset through the period following
their resolution reveals many commonalities as well as distinct and important
differences. Both the similarities and differences in coverage, however, can be
understood from the perspective of how coverage of the Court can be pre-
sented to maximize or enhance the newsworthiness of the stories for the view-
ing public, while also framing the stories in ways that best enhance the ability
of journalists to cover the least visible branch of government. Several obser-
vations can be made to underscore what we have found.

1. Both Bakke and Webster received extensive coverage with sixty stories
broadcast on each case. Bakke stories were spread relatively evenly across all
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three networks with some elements of pack journalism evidenced as stories
tended to appear on multiple networks on given news days. Stories touching
on the Webster case tended to be more broadly dispersed across newscasts re-
flecting the fact that the case represented one facet of an ongoing stream of
events in an issue area with considerable history (unlike Bakke).

2. The majority of stories on Bakke and Webster were broadcast prior to
their actual decisions, and more than a third of the stories on each case aired
prior to oral argument. When decision day arrived in these cases (unlike, pre-
sumably, most other instances where decisions receive television coverage),
they should not have been unknown events to the viewing public.

3. Bakke stories were relatively lengthy by television standards with a ma-
jority airing for more than a minute and a half, and one in five enjoying a rel-
atively leisurely three-minute or longer duration. Webster stories did not fare
quite as well on these metrics with the majority of them less than thirty sec-
onds in length. Still, however, 40 percent of the Webster stories were longer
than a minute and a half, and 15 percent ran for more than three minutes. On
decision day, both Bakke and Webster received an extraordinary amount of
network coverage ranging from eleven to sixteen and a half minutes of the
broadcasts' news window. A clear majority of the time, stories on both cases
included coverage by law correspondents and feature reporters beyond the
news anchor.

4. The placement of Bakke and Webster stories in the nightly newscasts of-
fers further evidence of the newsworthiness of these cases. Bakke was the lead
story ten times (16.7%), and 60 percent of the Bakke stories were "up-front"
pieces broadcast prior to a newscast's second commercial break. Here, Web-
ster fared even better, serving as a lead story sixteen times (26.7%) and an up-
front story nearly two-thirds (61.7%) of the time.

5. While all of the measures discussed above show that coverage of Bakke
and Webster was extensive, it remains important to underscore that nearly half
of the Bakke stories (45.0%) and nearly three out of four (73.3%) of the Web-
ster stories could be characterized as somewhat sketchy in the sense that they
lacked any specific content about the legal claims or the factual scenarios sur-
rounding the cases.

6. Straight news stories were the most frequently utilized type of piece in
Bakke coverage reflecting the fact that affirmative action was an emerging
frontier issue and the case's processing was fraught with many newsworthy
events. In contrast, Webster emerged in a much more well-developed issue do-
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main. Consequently, a news/feature format dominated the case's coverage,
and the litigation was continually cast in a broader setting.

7. Coverage of both cases emphasized that visual images are difficult for
television to develop for Supreme Court stories with their processes domi-
nated by legalisms far removed from everyday discourse, and cameras pro-
hibited from capturing any drama that might transpire in the courtroom. The
most dominant visual image in Bakke was a photograph or drawing of the
Supreme Court building, which appeared in nearly 40 percent of the stories
aired. A similarly sterile image appeared in more than half (53.3%) of the
Webster stories.

8. Half of the Bakke stories included some predictive element in the com-
ments of the network reporters, and nearly half (45.0%) included predictions
made by news sources, interview subjects, or other interested parties. In the
aggregate, predictions tended to be inflammatory or overexpansive in their
forecasts, often comparing the importance of the case to Brown v. Board of Ed-
ucation. Even more graphically, three out of four (76.7%) Webster stories in-
cluded predictive commentary by news reporters, and more than half of the
stories (53.3%) incorporated predictions made by others. Webster's potential
importance was continually underscored by its relationship with Roe, and in
nearly nine out often stories (87.0%) the possibility was raised that Webster
would be the vehicle for Roe's reversal. Commenting broadly on the phe-
nomenon we have documented, Tom Brokaw has opined, "A problem in our
business is that everyone wants to be a pundit in the last fifteen seconds of
their piece" (in Fallows, 1996: 61). Clearly, a predictive focus can well serve a
newscast's goal of making stories dramatic and interesting for viewers. Such
a focus can, however, have important consequences. The point is made well
by James Fallows:

As with medical doctors who applied leeches and trepanned skulls, the practitioners
cannot be blamed for the limits of their profession. But we can ask why reporters spend
so much time directing our attention toward what is not much more than guesswork
on their part. It builds the impression that journalism is about spectacles and diver-
sions - guessing what might or might not happen next month - rather than inquiries
that might be useful. . . . Competing predictions add almost nothing to our ability to
solve public problems or make sensible choices among complex alternatives. Yet this
useless distraction has become a specialty of the political press. Predictions are easy to
produce, they allow the reporters to act as if they possess special inside knowledge, and
there is no consequence for being wrong. (1996: 32-33)
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9. The benefits to newscasts of personalizing news events resulted in a cen-
tral focus on Allan Bakke in Bakke coverage despite his refusal to publicly dis-
cuss the case or facilitate media coverage in any way. Bakke was identified in
nearly nine out of ten (86.7%) stories, more than twice as often as UC-Davis,
his faceless institutional opponent. Webster, unlike Bakke, did not have an
individual litigant on whom case coverage could be anchored. Instead, interest-
group leaders on both sides of the abortion controversy became major play-
ers in the case, and in five out of six stories (83.3%) some coverage was given
to interest-group activities surrounding the case.

10. Television coverage of Bakke included substantial analysis of the polit-
ical angle of the case and its relationship to the broader political process. This
included, for example, substantial coverage of the Justice Department's efforts
to fashion an amicus brief and the Congressional Black Caucus's attempts to
influence the Carter administration in the defining of its position in the con-
troversy. Similarly, Webster coverage included considerable attention to the
role of the case in the Bush administration's political agenda, concentration on
the case as a manifestation of the clash of well-organized interests on both sides
of the abortion controversy, and attention to the implications of the case for
ongoing legislative and electoral struggles in numerous state battlegrounds. All
of these foci allowed correspondents covering the case to pursue the story
through sources, interviews, and modes of analysis more common in political
reporting outside of the Supreme Court venue. In effect, a legal story could
be transformed into a story more suitable for television coverage. At the same
time, however, a thorough vetting of the issues, both legal and policy-oriented,
that could have been brought to public view, received lesser attention. Once
again, Fallows amplifies the general point, noting that "a relentless emphasis
on the cynical game of politics threatens public life itself by implying day af-
ter day that the political sphere is mainly an arena in which ambitious politi-
cians struggle for dominance, rather than a structure in which citizens can deal
with worrisome collective problems" (1996: 31).

11. The Court's members and the institution itself remained relatively in-
visible players in Bakke coverage. The affirmative action issue lacked a Su-
preme Court history (save for the moot case of Marco DeFunis), and a focus
on the Court and its members would not serve to make the case more news-
worthy. Webster arose in a markedly different setting. The history of abortion
litigation resulted in justices having relatively well-known positions, and spec-
ulation about the implications of personnel changes on the Court allowed
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newscasters to present the case in the context of the possibility that Roe might
be overturned.

12. Decision-day coverage of Bakke included discussion of Justice Powell's
prevailing opinion that could be characterized as "accurate," albeit quite over-
simplistic. Coverage of the other opinions written in the case was quite limited.
In many respects, Webster was a less complex decision than Bakke. Coverage of
the actual decision itself, however, while on the mark in delivering the news that
Missouri's regulations of abortions were upheld, remained somewhat "breezy"
and sketchy with little attention to mapping out precisely the Court's division
and bones of contention. Clearly, attention to analyzing the legal questions and
their resolution (or lack thereof) was greater in Bakke than in Webster coverage.

13. Decision-day coverage of both cases could be characterized as taking a
"winner-loser" approach, particularly in the opening presentations of the news
anchors. In Bakke, the predominant message was that Allan Bakke, the indi-
vidual litigant, had won his case while the more broadly important "victory"
for affirmative action per se was considerably less prominent in the framing of
the decision. In Webster, the decision was presented as a clear-cut victory for
the pro-life movement and, while viewers were told that Roe was not over-
turned, there was considerable speculation that its days were quite numbered.
In both case settings, such casting of the decisions could have resulted in mis-
perceptions about the rulings and their implications that were not met by
subsequent case outcomes in both the affirmative action and abortion arenas.

Importantly, in both the Bakke and Webster litigation settings, once the deci-
sions were announced (and found to be less definitive than anticipated) the
networks showed no reluctance in moving on to and building up expectations
for the next "big case," television's new judicial spectacle. In starting the cy-
cle anew, the newscasts demonstrated starkly television's difficulty in keeping
events in perspective. As noted by Fallows, "Kato Kaelin and a presidential
election are both interesting, but it is the election that will still matter ten years
from now. Part of the press's job is to keep things in proportion. TV's natural
tendency is to see the world in shards. It shows us one event with an air of ut-
most drama, then forgets about it and shows us the next" (1996: 53). This pat-
tern is reitereated in the sports analogy drawn by Fallows:

Anyone who follows sports knows the disproportion between anticipation and after-
math. For the two weeks before the Super Bowl, it is built up as the most exciting show-
down in sportsdom . . . Then the game begins - and two hours after it's over, the TV
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analysts are getting ready to talk about the next big event. . . . Public affairs writing
largely follows the same pattern. Weeks before an important Senate confirmation vote,
months before a congressional election, years before the presidential primaries begin,
the most influential figures in journalism spend their time predicting what is going to
happen. When the results come in, attention shifts almost immediately to what it all
means for the next tests of political strength. . . . The big difference between political
handicappers and those who set the point spread in sports is that in politics there is no
payoff day. For pundits, there is no financial penalty for being consistently wrong.
(1996: 169-170)

In the final analysis, detailed consideration of network news coverage of
Bakke and Webster highlighted some of the television medium's limitations,
as noted by Robinson and Levy:

[There are] barriers television faces in effectively transmitting news stories: too little
air time to tell most stories in sufficient depth; an easily distracted, often inattentive
audience; the lack of viewer control over the pace of story presentation; the absence of
clear separation between stories or story elements; inadequate historical perspectives
or causal explanations to make the story meaningful; frequent inconsistencies between
words and pictures; and the lack of redundancy to give content more than one per-
spective. (1986: 232)

Yet if such criticisms are taken to suggest that television news precludes sub-
stance in reporting, that clearly overstates the case. Coverage of Bakke and
Webster was substantial and, despite its warts, presented the fundamental out-
comes of these two cases "accurately," albeit not with great sophistication,
nuance, or depth.

Doris Graber has noted that "if judged in terms of the information needs
of the ideal citizen in the ideal democracy," media coverage of the news, par-
ticularly that of television, is inadequate (1989: 105). According to Graber,

Television . . . provides little more than a headline service for news . . . which mirrors
the world like the curved mirrors at the county fair. Reality is reflected, but it seems
badly out of shape and proportion. Most of us, however, only faintly resemble the ideal
citizen, and most of us look to the media for entertainment rather than for enlighten-
ment. . . . By and large, American mass media serve the general public about as well as
that public wants to be served in practice rather than in theory. . . . Breadth of cover-
age is preferred over narrow depth. (1989: 105)

If coverage of Bakke and Webster serve as examples of the triumph of
breadth over depth, it also represents, of course, the "best" that network news
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coverage of the Supreme Court has to offer. As much of our analysis through-
out this volume underscores, coverage of the Court's work beyond the rari-
fied air of the prominent litigation settings of cases such as Bakke and Webster
may be a considerably different matter.



5

A Tale of Two Terms:
The 1989 and 1994

Court Terms

"I don't think that television purports to tell you all that you need to know. It is not
all the news that is fit to print. . . . [I]n television, all the news that fits, we air."

Carl Stern, former NBC news correspondent

The coverage of Bakke and Webster illustrates network performance when tel-
evision news programs are taking their "best shot" at covering the Court's de-
cisions. The careful examination of these two prominent cases has provided a
detailed look into how the three major television network news programs re-
ported the events leading up to the decisions in these cases, as well as the de-
cisions themselves and their aftermath. Clearly, coverage of Bakke and Web-
ster demonstrates that there are litigation settings that lead network news
producers and reporters to invest substantial resources in covering the Court,
despite much criticism to the contrary. Certainly, the evidence suggests that
inattention is not a predetermined condition of the networks' relationship to
the Court. Additionally, the analysis of Bakke and Webster has illuminated sev-
eral structural and substantive components of television's coverage of the
Court that may be important indicators of the nature of that coverage and, con-
sequently, are suggestive of the public's opportunities to learn about the Court.

Armed, then, with the knowledge that television is limited in a number of
ways that can potentially impact the nature of the coverage afforded the
Court, but also with the knowledge that television is certainly capable of con-
veying important and useful information about the Court's activities, in this
chapter we analyze network news coverage of two Court terms in their en-
tirety, 1989-90 and 1994-95. By examining several hundred news stories that
reported a multitude of Court-related activities, from case disposition to
personnel changes, we have been able to paint a uniquely thorough picture of

158
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the overall coverage that the Supreme Court receives from the three major tel-
evision networks. As a consequence, we are able to go well beyond our case
studies of Bakke and Webster coverage to suggest that the attention and thor-
oughness that television reporters and editors have given to the Court's
activities, in general, have not been constant during the course of any one
term, or over time. Indeed, the evidence underscores enormous differences in
the manner of reporting prominent cases such as Bakke and Webster when
compared to the reporting of entire Court terms. More broadly and, perhaps
much less obvious, there has been a distinct change from the reporting of the
1989 to the 1994 term, which underscores the diminishing interest in the
Supreme Court by the network news explored in chapter 3.

THE 1989-90 AND 1994-95 TERMS
OF THE SUPREME COURT

The choice of these two terms for our analysis deserves some discussion. At
the outset it should be noted that the 1989 term was the last full Supreme Court
term for which a complete compilation of videotaped Court-related network
news stories could be obtained from the Vanderbilt Television News Archive at
the time that we began our research.1 Clearly, the use of these videotaped news
stories provides a much richer, complete, and accurate source of data than the
utilization of the archive's written indices alone. Additionally, and as impor-
tant, the 1989 term was one that allowed us the opportunity to view television
news coverage of a period that, arguably, approximated judicial "normalcy."

Unlike the October 1988 term (which included not only Webster, but also
the highly controversial ruling that overturned a Texas flag desecration statute,
Texas v. Johnson), the 1989 term was not dominated by a single ruling or a sin-
gle issue. True, abortion cases were still in the news as evidenced by both
Hodgson v. Minnesota and Ohio v. Akron Center for Reproductive Health. These
cases, however, dealt with state parental notification laws governing teenage
women seeking abortions, not the sweeping state regulations at issue in Web-
ster that many predicted would be the Court's vehicle for overturning Roe v.
Wade. Similarly, the 1989 term also included another flag burning case, U.S.
v. Eichman, which tested the constitutionality of the federal Flag Protection
Act, passed in the wake of the earlier Johnson ruling. The previous term's
case, however, seemed to have an "inoculation" effect, and public interest in
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Eichman never reached the fevered pitch or stirred the political furor of the
earlier litigation.

Analysts of the Court were quick to recognize the "generic" nature of the
1989 term. Linda Greenhouse, for example, observed in the New York Times
that "assessments of the term from both ends of the political spectrum
stressed that this was a period of incremental rather than dramatic change"
(1990: E3). In a similar vein, Marcia Coyle of the National Law Journal noted
that "adjectives describing the term just ended did not come easily to those
usually most adept at analyzing the high Court. 'Cautious,' 'disappointing,'
'schizophrenic,' 'hard to pin down,' said court scholars. In the words of noted
law professor A. E. Dick Howard, 'It was a term of transition which antici-
pates that which we will see more of" (1990: S2).

This is not to suggest that the 1989—90 Supreme Court term lacked promi-
nent or significant cases. Indeed, the end-of-term summaries published by the
Harvard Law Review (1990), the National Law Journal (Coyle, 1990), and the
New York Times (Greenhouse, 1990) together identified forty-four notewor-
thy or "leading" decisions (of the total 139 rulings with written opinions)2

rendered by the Court during this term,3 seven of which were categorized as
leading cases by all three of these sources (see Table 5.1). They included Mis-
souri v. Jenkins, which upheld the authority of federal judges to order local
officials to raise monies to pay for desegregation efforts in the public schools,
Michigan State Police v. Sitz, which upheld state sobriety checkpoints de-
signed to catch drunk drivers, Oregon Employment Division v. Smith, which
made it illegal to use peyote or other illegal drugs in religious ceremonies, and
Hodgson, the abortion case previously mentioned. We will turn to a more de-
tailed discussion of these and other cases later in this chapter.

Another factor lending additional interest to television news coverage of
this particular Supreme Court term was the resignation of a prominent sit-
ting justice, William Brennan, and the selection process that designated his
replacement, David Souter. In a sense, the politics of judicial selection
emerged as a coda to the Court's term. As underlined by Coyle, "All the drama
and long-term implications of the 1989—90 Supreme Court term — difficult to
see during the justices' eight-month session - exploded in a single event just
three weeks after the term's end" (1990: S2). In some respects, however, the
Souter nomination represented a relatively low-key appointment transaction.
In the eyes of many analysts, conservatives already held a majority of seats on
the Court, and, consequently, the Souter appointment, featuring a "stealth
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Table 5.1. Leading cases, 1989 term

Atlantic Richfield v. USA Petroleum Co.
FTC v. Superior Court Trial Lawyers Assoc.
Cooter and Gell v. Hartmax Corp.
Pavelic and LeFlore v. Marvel

Entertainment Group
Peel v. Attorney Registration and

Disciplinary Commission of Illinois
Metro Broadcasting v. FCC
Missouri v. Jenkins11

Spallone v. U.S.a

Baltimore City Dept. of Social Services
v. Bouknight

Blystone v. Pennsylvania
Butler v. McKeller
Grady v. Corbin
Holland v. Illinois
Idaho v. Wright
James v. Illinois
Maryland v. Buie
Maryland v. Craig
Michigan State Police v. Sitza

Pennsylvania v. Muniz
McKesson v. Division of Alcoholic Beverages

and Tobacco
Sawyer v. Smith
U.S. v. Verdugo-Uriquidez
Wilder v. Virginia Hospital Association

Austin v. Michigan Chamber of Commerce
Butterworth v. Smith
Board of Education of the Westside

Community Schools v. Mergens
Jimmy Swaggart Ministries v.

California Board of Equalization
Milkovich v. Lorain Journal Co.
Oregon Employment Division v. Smitha

Osborne v. Ohio
Ohio v. Akron Center for Reproductive

Health
University of Pennsylvania v. EEOC
U.S. v. Eichman
Golden State Transit v. Los Angeles
NLRB v. Curtin Matheson Scientific Inc.
Pension Benefit Guaranty Corp.

v. LTV Corp.
Cruzan v. Dir., Missouri Dept. of

Healtha

Hodgson v. Minnesotaa

Rutan v. Republican Party of Illinois11

Saffle v. Parks
Sullivan v. Zembley
Office of Personnel Management

v. Richmond
Whitmore v. Arkansas
Walton v. Arizona

a Leading cases identified by the Harvard Law Review, the National Law Journal,
anckthe New York Times end-of-term summaries.

candidate," did not command the attention of the Scalia, Bork, and Kennedy
nominations from recent years.

As for the 1994-95 term, this choice was made, in part, because it was the
most recent completed Court term for which data on the network newscasts
were available at the time of our writing. We wanted to include a relatively cur-
rent term for the purposes of comparison and to check on the generalizabil-
ity of our results from the earlier term. Due to the difficulty and expense of
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acquiring videotapes from the Vanderbilt Archive, we, as those before us, were
left to use the archive's indices for the analysis of the 1994—95 term.4

In contrast to the 1989 term, 1994 was quite distinctive in several ways. For
instance, this term did not feature abortion rulings, nor did it feature as his-
torically significant a personnel change. The term, however, was arguably sig-
nificant because "an energized conservative majority dramatically renovated
doctrines affecting race relations, state and federal powers, and religious ex-
pression" (Coyle, 1995: Cl). According to Linda Greenhouse, the Court's ac-
tions were "a gaudy show of zero-based jurisprudence," despite the presence
of President Clinton's relatively new moderate appointees, Justices Ginsburg
and Breyer, who found themselves on a Court that lacked a center and "was
riven by competing visions of the Constitution and the country" (Green-
house, 1995: 1). Especially noteworthy was an apparent shift among the jus-
tices in terms of activism. Whereas it has been a popular conception that lib-
erals are more prone to overturn precedent and make policy from the bench
(actions highly criticized by past and present conservatives both on and off the
Court), the conservative bloc of Chief Justice Rehnquist and Justices Scalia,
Thomas, Kennedy, and O'Connor was responsible for much of the activism
during the 1994 term.5 In contrast, the moderate-to-liberal Justices, includ-
ing Ginsburg, Breyer, Souter, and Stevens, found themselves promoting re-
straint, adhering to prior rulings, and shying away from disputes considered
inappropriate for the Court. Not only, then, were some major decisions made
in 1994-1995, but some fairly dramatic behavioral shifts among the justices
suggested future changes for the Court and its policy-making activities.

We used the same three publications noted previously to identify the lead-
ing cases of the 1994 Court term. Together, the Review (1995), the Journal
(Coyle, 1995), and the Times (Greenhouse, 1995) classified thirty-four such
noteworthy decisions from the term's eighty-six total rulings,6 twelve of
which were referenced by all three sources (see Table 5.2). Three of these in-
volved racial discrimination. Missouri v. Jenkins revisited the issue of judicial
authority in implementing desegregation plans by limiting that authority.
Miller v. Johnson declared that congressional districts that are drawn largely
on the basis of the racial composition of the districts are presumed unconsti-
tutional until the state can show a compelling interest for doing so. Finally,
Adarand Constructors, Inc. v. Pena required that the federal government's
race-based affirmative action programs be subject to very strict scrutiny.

Also reported by all three networks were the Court's decisions limiting the
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Table 5.2. Leading cases, 1994 term

U.S. v. Lopeza

U.S. v. X-Citement Video
Arizona v. Evansa

Capitol Square Review Board v. Pinettea

Florida Bar v. Went For It, Inc.a

Rosenberger v. University of Virginia61

Plaut v. Spendthrift Farm
U.S. v. Mezzanatto
Schlup v. Deloa

Oklahoma Tax Commission v. Jefferson
Lines, Inc.

Babbitt v. Sweet Home
Commissioner v. Schleier
McKennon v. Nashville Banner

Publishing Co.
Wilson v. Arkansas
O'Neal v. McAninch
American Airlines v. Wolens
NationsBank of North Carolina v. Variable

Annuity Life Insurance Co.
Sandin v. Conner"

Adarand Constructors, Inc. v. Penaa

Miller v. Johnson"
Mclntyre v. Ohio Elections Commission
U.S. v. National Treasury Employees

Union
Vernonia School District v. Actona

Missouri v. Jenkins"
U.S. Term Limits v. Thornton"
Rubin v. Coors Brewing Co.
New York State Conference of Blue

Cross and Blue Shield Plans
v. Travelers Insurance Co.

City of Edmonds v. Oxford House, Inc.
Gustafson v. Alloyd Co.
Mastrobuono v. Shearson Lehman

Hutton, Inc.
Witte v. US.
Kylesv. Whitley
Qualitex v. Jacobson Products
Hurley v. Irish-American Gay, Lesbian

and Bisexual Group of Boston

" Leading cases identified by the Harvard Law Review, the National Law Journal,
and the New York Times end-of-term summaries.

power of government in the cases of U.S. v. Lopez and U.S. Term Limits v.
Thornton. In the former, Chief Justice Rehnquist, writing for a five-to-four
majority, invalidated the Gun-Free School Zones Act (1990), arguing that
Congress had overstepped the boundaries of its power to regulate interstate
commerce when it prohibited gun possession near schools. In so doing, "It was
the first time in 60 years that the Court had invalidated a Federal law on the
ground that Congress had exceeded its constitutional authority to regulate in-
terstate commerce" (Greenhouse, 1995: 4). In contrast to Lopez's limiting ef-
fects on the federal government's power, U.S. Term Limits marked a limitation
on the power of state government, prohibiting states from imposing congres-
sional term limits. Yet, the dissenters in this case (Thomas, joined by Rehn-
quist, Scalia, and O'Connor) argued that the federal government should gov-
ern only at "the sufferance of the sovereign states" (Greenhouse, 1995: 4).
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An accommodationist view of religious expression was buttressed by the
Court during the 1994 term. In two cases, Rosenberger v. University of Virginia
and Capitol Square Review Board v. Pinette, the Court promoted the lowering
of the "wall of separation" between church and state. Thus, in Rosenberger the
Court held that the university had acted in a discriminatory manner when it
refused to allow student activity funds to be used for the printing of a religious
publication; in Capitol Square, the Court stated that the Ku Klux Klan could
display a cross in a state park at the Ohio state capitol building.

In addition to these decisions, the Court issued several other rulings dur-
ing the 1994 term that met with mixed commentary from various observers
of the Court, and that will be the subject of greater discussion in the coming
pages. As expected, considering the politically conservative tendencies of the
Court during this term, liberals expressed grave concern about the future di-
rection of the Court as a consequence of its decisions. While the threat of a
counterrevolution to the Warren years had not come to fruition during the
Burger and early Rehnquist years, Stephen Shapiro, the national legal direc-
tor of the ACLU, indicated that the 1994 term "gives me pause" (quoted in
Coyle, 1995: Cl). On the other hand, conservatives like Clint Bolick of the In-
stitute for Justice touted the 1994 term as "the finest in a generation," one that
illustrated the justices' willingness to reduce the power of government at all
levels in its effort to aggressively protect individuals from government's in-
trusion (in Coyle, 1995: Cl).

While it is not likely that the conservative trends of this term will acceler-
ate, given the reelection of Bill Clinton and his prospects for appointing ad-
ditional justices, it is evident that the 1994 Court term was an important one.
As such, it provides an attractive opportunity for us to compare two different
Court terms, one generally deemed to be comparatively routine and the other
seen as much more jurisprudentially exciting and potentially significant.

THE NATURE OF THE 1989 AND
1994 COURT COVERAGE

How Much Coverage?

The most fundamental question to be asked, and the starting point for our
analysis of the nature of network news coverage of the Supreme Court, is how
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much coverage does the Court get? It is clear to anyone who watches the news
on a regular basis that the networks' coverage of the Court is relatively less
frequent than that of Congress and the White House, both of which are re-
ported on a virtually daily basis. The absolute magnitude of the differences in
the coverage afforded the three branches of our national government is starkly
revealed in research reported by Doris Graber (1997).

Utilizing the index of the Vanderbilt Television News Archive, Graber
found that between August 1994 and July 1995 an average of 107 stories per
month were broadcast about the presidency, 24 stories per month focused on
Congress, and only 5 stories per month centered on the Supreme Court across
the three networks. (Note that Graber reports that the extent of congressional
coverage would have virtually doubled if her measure had included pieces fo-
cusing on individual members of Congress.) Equally revealing, while more
than fifty hours of newscast time were devoted to the presidency during the
period studied, only about an hour and a half reported on the Court. Further,
the average of eight minutes per month of broadcast time devoted to the Court
by network newscasts in 1994—95 represented a precipitous decline from the
twenty-six minutes per month average for a similarly defined period in
1990-91. In the earlier period studied, the Court received approximately 3.9
percent of the network newscast time devoted to the three branches of our na-
tional government; in 1994-95, that meager percentage fell even further to 2.4
percent (Graber, 1997: 270-272).

Throughout our analysis we have suggested many reasons for why there is
such relatively infrequent and insubstantial attention to the Court on network
newscasts. We have also explored the issue of the decline in the already spar-
tan Court coverage brought about, in part, by changes in the broadcast news
industry. Against this backdrop, Graber's findings remain quite sobering while
also foreshadowing the thrust of the more extensive data reported in this chap-
ter. Here, at the outset, we are particularly interested in how often the networks
report the Court's activities, whether the three networks differ in the frequency
of their coverage, and whether the frequency has changed over the course of
time. This information is most generally important for reasons of democratic
citizenship, which we have discussed in previous chapters. More specifically,
though, it is important because it is one reflection of the degree to which the
Court is considered newsworthy by the three major networks, and also because
it suggests that viewers' choices of network may have implications for the
amount and nature of the information they receive about the Court's activities.
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The two Court terms in our analysis differ dramatically on both of these
dimensions. Most obvious is the distinction in the total number of stories
broadcast about the Court. During the 1989 term, the three networks collec-
tively broadcast 245 Court-related stories. In dramatic contrast, 111 such sto-
ries were broadcast by the networks during the 1994 term.7 Less obvious, but
no less significant, are the differences among the networks in the frequency
with which they cover the Court's activities. In their reporting of the 1989
term, ABC and NBC each broadcast seventy-five (30.6%) stories; CBS was
more attentive, airing ninety-five such stories (38.8%), more than a quarter
(26.7%) more than either of the other networks. This pattern reversed itself
in 1994, when CBS aired the fewest stories (25, 22.5%) of all three networks.
NBC paid the most attention to the Court, broadcasting forty-eight (43.2%)
stories, while ABC aired thirty-eight (34.2%).

Overall, then, the total number of Court-related stories decreased on each
of the three networks, while the proportion of stories aired by ABC and NBC
increased. CBS's coverage of the Court declined most dramatically, at least in
terms of the number of stories it broadcast during each term. The data pre-
liminarily suggest, and rather disconcertingly so, that beyond receiving less
information about the Court than it does about the other federal institutions,
the American public has received even less of this information over the course
of time. Moreover, the choice of network may, indeed, make a good deal of dif-
ference. Viewers of CBS, who were once "advantaged," appear to have become
disadvantaged in terms of Court-related news. These findings are fully con-
sistent with the trends in coverage of the Court discussed by the journalists
we interviewed, both in an absolute sense and, in particular, with respect to
CBS News. Recall, particularly, Pete Williams's concern that "there's only two
of us that regularly hang out at the court, me and Tim. . . . CBS has a pro-
ducer there now. But they don't listen to the arguments as much as we do so
their coverage is declining," and Tim O'Brien's observation that "CBS does
not appear to have any commitment at all."

What Is Covered?

The degree to which the Court is covered by the three networks and the ex-
tent to which that coverage has diminished over time are undoubtedly more
complicated than is indicated simply by the number of stories reported. An
examination of various elements of the Court's activities during each term re-
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veals a more complete picture of network news coverage of the third branch
of government.

The Court's activities, during any one session, can be distinguished, gen-
erally, by whether or not they are related to the Court's docket. It is readily
apparent from the analysis of both of the Court terms we selected that the net-
works are overwhelmingly oriented toward the Court's current docket. Nearly
three-quarters of the stories reported in 1989-90 (181,74.0%) focused on the
cases petitioned to and the policy outcomes of the decisions on the merits
handed down during the term; focus on the Court's docket was even greater
during the 1994 term (93, 83.8%). This clearly differs from the television
reporting of other major political institutions, which often centers on the per-
sonalities of the officials, brewing scandals, institutional processes, relation-
ships between institutions, and other personnel-focused, more sensational
subject matters. Instead, this emphasis on the docket reflects the insulated na-
ture of the Court, its distance from the rest of the political world, and the dif-
ficulty that reporters have in gaining access to the inner workings of Supreme
Court processes and the relationships among its members, as portrayed in
chapters 2 and 3.

This is not to say that all events outside of the Court's docket are consid-
ered unworthy of airtime. And, in fact, the imbalance between docket and
other stories is not necessarily the preference of the reporters, some of whom
would prefer to attend more closely, among other things, to the justices as peo-
ple and politicians. For instance, Tim O'Brien has indicated,

We don't cover the Court personalities. I think we should. I believe all nine justices are
honorable men and women. Certainly if we find . . . evidence to the contrary about any
justice, I think the media would go after that justice as they would any politician, but
by and large we don't cover the people - we cover what they do.

But, as the 1989 term clearly illustrates, changes in the Court's personnel
sometimes attract quite a bit of news attention. The thirty-seven stories
(15.1%) in our data set that dealt with the events surrounding Justice Bren-
nan's resignation from the Court, which did not take place until after the
Court's substantive work for the year had ended, are evidence of the highly
publicized nature of some types of personnel-related activities. The networks
were largely even in their coverage of the resignation, President Bush's nom-
ination of David Souter, the prehearing, investigation phase of the process,
and the confirmation hearings and vote of the Senate Judiciary Committee.
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Additionally, six stories (2.4%) broadcast during the 1989 term focused on
other events outside of the Court's docket. Four of these stories focused on
Justice Marshall as he announced that he would begin to use the phrase
"African-American" in his opinions, as he criticized Souter as Justice Bren-
nan's replacement, and after he checked himself into the hospital after taking
a fall. The remaining two stories focused on Chief Justice Rehnquist, who ap-
pealed to Congress to create additional federal judgeships to assist in the war
against drugs, and who called for an overhaul of federal capital punishment
laws in an effort to shorten the appeals process. CBS covered four of these sto-
ries, including both reports on Rehnquist, offering its attentive viewers a
glimpse into the role of the Court vis-a-vis Congress.

The 1994 term also illustrates that some nondocket related events are con-
sidered newsworthy by television news producers. The successful confirma-
tion of Justice Stephen Breyer, who took Justice Blackmun's seat on the Court
at the end of the summer of 1994, received nearly as much network attention
as the Brennan retirement/Souter appointment process did. Thirty-four sto-
ries were broadcast across all three networks from April 6, when Blackmun
announced his retirement, to August 12, when Breyer was sworn in to office.
Seven of these stories were included in our data set (which begins July 15), all
involving the final stages of the appointment process. ABC and NBC reported
on the Senate hearings, the Judiciary Committee's and the full Senate's vote
to confirm, and Breyer's swearing-in ceremony. In contrast, but consistent
with the network's declining attention to the Court over time, CBS reported
only one of these seven stories, when the full Senate voted to confirm Breyer's
nomination.

In addition to these appointment stories, there was another handful of
personal stories about the justices (5, 4.5 %). Each of the networks reported
the death of former Chief Justice Warren Burger in June 1995 by present-
ing retrospectives of his judicial legacy, and ABC and NBC reported Justice
O'Connor's speech about her breast cancer surgery to the National Coalition
of Cancer Survivors.

In the absence of any significant differences between the two terms in the
frequency of personnel and other nondocket-related stories, the broadly di-
minished coverage in the later term is best understood in the context of the
Court's docket, which has consistently shrunk over the past decade.8 We have
already demonstrated that network attention to the Court was dramatically di-
minished from the 1989 to the 1994 term, despite the latter term's relative im-
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portance. It may be reasonable to expect, then, that with fewer cases to decide
and, therefore, fewer cases to report in 1994, the networks would have re-
ported on more cases, or on the same number of cases more frequently than
in the previous terms. However, this logic assumes that network attention to
the Court is a constant and that producers designate the same amount of air-
time to the Court from term to term, regardless of what the Court does. This
is simply not the case. Rather, as our discussions with the network reporters
have illustrated, if the Court does less, providing fewer opportunities for cov-
erage, then the networks give it less attention. As Tim O'Brien (ABC) ex-
plained with regard to the Court's ever-smaller docket, "they [Justices] still
take many very good cases, and they still deserve attention, but maybe not as
much." Pete Williams's (NBC) thoughts were similar regarding both the
number and the nature of the cases the Court is now hearing:

It is becoming harder and harder to put the Supreme Court on television. That is just
all there is to it. Partly it is a reflection of the Court's work.... It's been widely noted,
and I think it's true, that the Supreme Court seems to be spoiling less and less for fights.
. . . There's no big area right now that the Supreme Court has jumped into . . . there
is no big overarching unsettled question . . . [and] the caseload is getting smaller, so
that just gives us fewer opportunities to get it on the air.

Thus, the nature of the Court's docket has implications for the coverage
by the network news programs. The networks do not allocate a standard
amount of air time for the reporting of the Court each session. Rather, and
independent of the seeming significance of cases heard by the Court from
term to term, it appears that the size of the docket is one factor in determin-
ing the amount of airtime the Court receives. Our data indicate clearly that,
beyond reporting fewer stories about the Court during the 1994 term, and
despite the relatively considerable attention to the Court's docket relative to
its personnel, the network coverage of the Court's docket was limited in a va-
riety of ways.

As we have mentioned previously, the justices handed down 139 decisions
on the merits during the October 1989 Court term and 86 such decisions dur-
ing the 1994 term. Our three legal sources collectively identified forty-four
leading or significant cases during the 1989 term, including seven that all three
agreed were particularly important (refer to Table 5.1); these same sources
recognized thirty-four leading cases during the 1994 term, twelve of which
they all considered especially noteworthy (refer to Table 5.2). Television
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reporters, particularly those who have been on the Court beat for some time,
are aware of which cases are likely to be those that will be the most legally
significant and, more important, those that will be the most conducive to tel-
evision coverage and interesting to television audiences. Thus, it is not sur-
prising that our data show that the bulk of the cases on which the networks re-
ported are those that are considered leading cases by the legal experts.

Tables 5.3 and 5.4 present the cases for which the Court made decisions on
the merits and that received coverage on at least one of the networks. Several
points are readily apparent. One is that for both terms, only a small propor-
tion of the total number of cases ruled on each term were reported by any one
of the networks. In 1989, 32 cases of the total 139 (23.0%) were reported on
some network newscast;9 in 1994, only 15 cases of the total 86 (17.4%) were
reported on a newscast. Not only were fewer than half as many case decisions
reported on in 1994, but the data also illustrate that an even smaller propor-
tion of them were covered during this later term. So, despite the fact that the
bulk of network news stories about the Court focus on the docket, they focus
on a very small part of the docket (fewer than a quarter in each term of our
analysis). It is obvious, then, that as the docket has shrunk, so has network at-
tention to the docket, and therefore, to the Court more generally.

Tables 5.3 and 5.4 also illustrate that the vast majority of the rulings that
are reported by the networks are those that have been identified as leading
cases. In 1989, twenty-two of the thirty-two rulings reported were leading cases
(69.8%), while in 1994, all fifteen of the rulings reported were leading cases.
This is not to say, however, that all of the leading cases were considered news-
worthy by the networks. Recalling Tables 5.1 and 5.2, in 1989, half of the lead-
ing cases were reported (22 of 44, 50.0%) and in 1994 less than half were
covered (15 of 34, 44.1%). Additionally, while the 1989 term is characterized
by coverage of all cases deemed noteworthy by all three of our legal sources
(7 of 7, 100%), ten of the 1994 term's twelve such cases were covered
(82.3%).10 Finally, all three networks reported the rulings in six of the seven
noteworthy cases in 1989; the exception was CBS's exclusive coverage of Spal-
lone v. U.S. In contrast, in 1994, rulings in only six of the ten noteworthy cases
covered by the networks were reported by all three; Schlup v. Delo and Florida
Bar v. Went For It, Inc. were reported by ABC only, and Adarand and Missouri
v. Jenkins were reported by ABC and NBC.

Thus, it appears that when the Court has a larger docket, the networks cover
more of the docket. And, while the set of cases they report includes a smaller



Table 5.3. Cases reported by the three networks by docket stage, 1989 term

Case

Metro Broadcasting v. FCC

Missouri v. Jenkins

Alabama v. White
Holland v. Illinois
Idaho v. Wright

Illinois v. Perkins
Maryland v. Buie

Maryland v. Craig

Cruzan v. Dir., Missouri Dept.
ofHealth

Hodgson v. Minnesota

Michigan State Police v. Sitz

Minnesota v. Olson
Pennsylvania v. Muniz
U.S. v. Verdugo-Uriquidez

Washington v. Harper
General Motors v. U.S.
Perpich v. Department of Defense

Austin v. Michigan Chamber
of Commerce

Board of Education of the Westside
Community Schools v. Mergens

Leading

L

L*

L
L

L

L

L*

L*

L*

L
L

L

L

Stage

Argument
Decision

Argument
Decision
Decision
Decision
Decision
Other"

Decision
Decision
Other*

Certiorari
Decision

Other
Argument
Decision

Other
Certiorari
Argument
Decision

Other
Certiorari
Argument
Decision

Other
Decision
Decision
Decision

Other
Decision
Decision
Certiorari
Argument
Decision
Decision

Argument
Decision

Network

ABC CBS NBC

X

X X

X X

X X X

X X

X X

X

X

X

X X X

X

X

X X X

XX

X X X

X X X

XX X X

X X X

X X X

X X X

XX XX XXX

X X X

X X

X X X

X

X

X X

X X X

X

X X

X

X

X

X X X

X

X X

X X X
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Table 5.3. (cont.)

Case

Jimmy Swaggart Ministries v.
California Board of Equalization

Milkovich v. Lorain Journal Co.
Oregon Employment Division

v. Smith
Osborne v. Ohio

University of Pennsylvania v. EEOC
California v. American Stores
Rutan v. Republican Party of Illinois

U.S. v. Eichman

Pension Benefit Guaranty Corp.
v. LTV Corp.

FW/PBS v. Dallas
Spallone v. U.S.

Baltimore City Department of
Social Services v. Bouknight

Horton v. California

Leading

L

L
L*

L

L*

L

L

L*

L

Network

Stage ABC CBS NBC

Decision x x

Decision x
Argument x
Decision x x x

Argument x
Decision x x x
Decision x
Decision x x

Argument x
Decision x x x
Certiorari x x x
Argument x x x
Decision x x x

Other xx xxxx xx
Decision x x x

Decision x x
Argument x
Decision x
Certiorari x
Argument x
Decision x x
Decision x

Notes: L = leading case by one of three legal sources; L* = leading case by all three
legal sources; x = single story.
a This story by ABC also included mention of Craig, as noted in the appropriate
column of this table.
* This story by NBC also included mention of Verdugo-Uriquidez, as noted in the
appropriate column of this table.

proportion of leading cases, they also report on some of the nonleading cases
of the term; during the 1989 term, ten "routine" rulings were covered by at
least one of the networks. In contrast, our data indicated that when the Court
has a smaller docket, the networks expend less resources on the institution and
cover fewer cases. Furthermore, at least in the instance of the 1994 term, the



A Tale of Two Terms 173

attention is paid exclusively to the term's leading cases, with no coverage what-
soever of the remainder of the Court's docket.

It is also evident from Tables 5.3 and 5.4 that the networks differed in their
coverage of the merits decisions in these cases. CBS had by far and away the
most complete coverage of this stage during the 1989 term, reporting on
twenty-one of the twenty-two leading cases reported; the only case that it did
not report at this final stage of the decision-making process was Idaho v.
Wright (in which the Court ruled that a child abuse defendant's civil rights
were violated when an alleged victim's courtroom testimony was replaced by
that of a doctor after an interview with the child). In contrast, ABC reported
on nineteen and NBC reported on fourteen leading cases at this stage during
this Court term. Furthermore, CBS covered all of the "top" seven cases (L*
in Table 5.3) at the merits stage, while both ABC and NBC failed to report the
ruling in Spallone v. U.S. CBS also had the most extensive coverage of "rou-
tine" rulings receiving airtime (7 of 10, 70.0%), with ABC and NBC offering
less complete coverage (5 and 3 rulings, respectively).

Coverage of the 1994 term was dramatically different. In contrast to 1989,
CBS exhibited the most meager record of reporting merits decisions, report-
ing only eight of the fifteen rulings covered during this term, and only six of
the ten "top" cases (L* in Table 5.4). More specifically, CBS failed to report
the rulings in some of the term's most significant cases: Adarand, Jenkins, and
Capitol Square. ABC had the most complete coverage of the Court's rulings
during 1994, reporting on thirteen of the rulings covered and all ten of the
most noteworthy cases; NBC reported on eleven and eight cases, respectively.

Also clearly documented by the data is the fact that the plurality of cases
that are reported on the news receive their coverage at the merits stage (refer,
again, to Tables 5.3 and 5.4). In 1989, sixty-nine of the docket-related stories
(38.1%) examined the Court's decisions on the merits, and in 1994, thirty-
three (35.5%) focused on merits decisions. This is not surprising, consider-
ing that the ultimate ruling in a case establishes judicial policy and is likely to
be of greatest interest to the public, fitting the outcome-oriented focus of
much television reporting. Yet, attention to the certiorari stage and oral ar-
guments is also important to the extent that it educates viewers about the
complexity of the process as well as provides greater legal context for the
eventual ruling. The argument stage is particularly conducive to television
coverage since the dates of the arguments, unlike the dates of certiorari deci-
sions and final rulings, are known to reporters, who can then plan to report



Table 5.4. Cases reported by the three networks, by docket stage, 1994 term

Case Leading

U.S. v. X-Citement Video
American Airlines v. Wolens

Schlup v. Delo
U.S. v. Lopez

Wilson v. Arkansas

U.S. Term Limits v. Thornton

Adarand Constructors, Inc. v. Pena

Missouri v. Jenkins

Hurley v. Irish-American Gay,
Lesbian and Bisexual Group of Boston

Florida Bar v. Went For It, Inc.
Vernonia School District v. Acton

Rosenberger v. University of Virginia

Capitol Square Review Board v. Pinette

Miller v. Johnson

Babbitt v. Sweet Home

L
L

L*
L*

L

L*

L*

L*

L

L*
L*

L*

L*

L*

L

Network

Stage ABC CBS NBC

Decision x
Argument x x
Decision x
Decision x
Decision x x x

Other x
Certiorari x
Argument x x
Decision x

Argument x x x
Decision x x x

Other xx
Argument x
Decision x x

Other x
Argument x
Decision x x

Other x
Decision x x x
Other* x

Decision x
Certiorari x
Argument x x
Decision x x x

Other x
Certiorari x
Decision x x x
Other* x x x

Decision x x x
Other x

Certiorari x
Decision x x x

Other xx x
Argument x x x
Decision x x x

Other x

Notes: L = leading case by one of three legal sources; L* = leading case by all three
legal sources; x = single story
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them. Recall Fred Graham's explanation, "You know when it's coming . . . so
that. . . permits you to lay out your thinking a lot better than on the day of
the decision." Additionally, arguments often present conflict that has the po-
tential to make exciting copy for the broadcast.11

Table 5.3 illustrates that in only two of the thirty-two cases reported dur-
ing 1989 were the three major stages of the decision process covered by all
three networks {Hodgson and Eichman), and only one other case was covered
at these stages by one or more of the networks {Sitz by CBS and NBC). Un-
derstandably, oral arguments were covered more often than the granting of
certiorari; in twelve of the thirty-two cases, argument was reported, and in
five the granting of cert was noted.12 With one exception {Perpick v. Depart-
ment of Defense, which allowed the federal government to order state National
Guard troops to participate in peacetime exercises abroad, despite objections
by a governor), leading cases tended to be covered at more decision points than
the nonleading cases of the term; in fact, nonleading cases were covered only
at the decisions on the merits stage. And, again, CBS covered more cases at
both the oral argument and certiorari stages than the other two networks dur-
ing the 1989 term.

Apparent from Table 5.4, and consistent with our findings thus far, cover-
age of the multiple stages of the decision process diminished in 1994. Only
two cases (Wilson v. Arkansas and Vernonia School District v. Acton) were re-
ported at all three stages, both only by ABC. In fact, ABC had the best record
overall, reporting at the cert stage for three cases and the argument stage for
six cases; CBS, again, had the least coverage overall during this later term, re-
porting the cert decision for only one case, Rosenberger, and argument for only
Babbitt v. Sweet Home and U.S. Term Limits. Despite this distinction between
networks, though, the most important characteristic of the 1994 term drawn
from the data is the relative paucity of coverage by all three networks.

One final point about the extent of network coverage of the Court's docket
warrants attention before we consider how the networks covered Court-
related activities. As we discuss in greater detail in chapter 6, the choice of the

Notes to Table 5.4 (cont.)
a This story by ABC also included mention of Capitol Square, Acton, Babbitt, and
Miller, as noted in the appropriate columns of this table.
* This story by NBC also included mention of Miller and Adarand, as noted in the
appropriate columns of this table.
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Court not to hear a case is a significant element of the Court's authority, one
that is made for thousands of cases petitioned to the Court every term. It
would be unreasonable to expect that the networks would report on more than
a fraction of these certiorari denials, and, as our data show, they do so in only
a very small proportion of cases. During the 1989 term, the Court denied cer-
tiorari in eighteen different cases that were reported in twenty-nine stories.
These cases included subjects such as the settlement made with regard to
those who suffered from the use of the Dalkon Shield, an Iowa law that made
it mandatory to wear a seatbelt, military regulations that prohibited acknowl-
edged homosexuals from serving in the armed services, the use of federal rack-
eteering laws to sue trespassers at abortion clinics, and bans on blocking
access to abortion clinics by members of the interest group Operation
Rescue.

In the 1994 term fifteen stories were broadcast covering ten different cer-
tiorari denials, once again demonstrating a decline in coverage in the more re-
cent term. These cases included subjects such as wrongful birth suits, limita-
tions on the rights of pro-life demonstrators to approach doctors who perform
abortions and to access abortion clinics, and the reversal by state governments
of affirmative action plans.

THE NATURE OF NETWORK COVERAGE
OF THE COURT: STRUCTURAL INDICATORS

The story of the networks' coverage of the Court is undoubtedly more com-
plicated than the frequency and substantive focus of the coverage alone sug-
gest. We have shown that reporting on the Court is relatively infrequent and
that it emphasizes particular and limited aspects of the Court's activities, as
well as only a small proportion of the cases heard by the Court. What we have
not yet demonstrated is how the networks cover what they do report. As our
examination of coverage of the Bakke and Webster cases indicated, there are
other characteristics of the networks' broadcasts of Court-related activities
that indicate the degree to which they convey information about the third
branch of government. In other words, there are indicators of the nature, or
the quality, of the networks' coverage that can be broadly categorized as struc-
tural (characteristics related to the format of the stories) or substantive (char-
acteristics related to the subject matter of the stories). In light of the signifi-
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Table 5.5. Comparison of the structural indicators of the nature of network
coverage of the Supreme Court (percentages in parentheses)

Number of stories

Story length
Shorter than or thirty seconds
Longer than two minutes

Placement
Lead story
Before the first break
Before the second break

Reporters
Anchor only
Anchor and correspondent

Story format
News only
News plus feature

1989 Court term

245

125(51.0)
68 (27.8)

37(15.1)
87(35.5)

167 (68.2)

100 (40.8)
145 (59.2)

99 (40.4)
145 (59.2)

1994 Court term

111

43 (38.7)
40 (36.0)

13(11.7)
59 (53.2)*

49(44.1)
62 (55.9)

51 (45.9)
55 (49.5)

Note: Unit of analysis is Court-related story; percentages will not necessarily equal
100% because some categories are not included.
a Number of stories broadcast during the first ten minutes of the program.

cance of knowledge for democratic citizenship that we have previously dis-
cussed, these factors are particularly important for the evaluation of the net-
works' coverage of the Court.

We begin with an examination of the former and find that for both terms
the networks' coverage of the Court is limited in a number of ways. Gener-
ally, the data continue to illustrate that the opportunities for television view-
ers to learn about the Court are somewhat restricted, and that the networks
have treated the Court as less newsworthy over time. Overall, it is impossible
to escape the conclusion that the coverage of the Court's activities during the
1994 term was much less substantial than the 1989 term (see Table 5.5).

One of the structural variables we examined was the length of the individ-
ual stories.13 It has been noted that longer stories may be better able than
shorter ones to provide the viewer with the detail often necessary for a good
understanding of the subject matter (Robinson and Levy, 1986). The time
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spent to report an event may be especially important for Court-related events
because of the often complicated nature of the law and judicial processes as
well as the lack of public understanding and sophistication about the Court.

We found, and not surprisingly considering what we know about the com-
mercial constraints of network news programs and the brevity of the evening
newscasts, that a substantial proportion of the Court-related stories were quite
short (see Table 5.5). This was clear in 1989, when more than half of the sto-
ries reported across the networks were thirty seconds or shorter and only
slightly more than a quarter were longer than two minutes. Included among
the shortest stories were thirty-four reports, by at least one of the networks,
covering the decisions on the merits of most of the leading cases of the
term. For example, reports of the rulings in Jenkins (ABC), Maryland v. Craig
(CBS, NBC), Maryland v. Bute (ABC, CBS, NBC), Smith (CBS, NBC),
Rutan v. Republican Party of Illinois (CBS), Jimmy Swaggart Ministries v. Cal-
ifornia Board of Equalization (ABC), and Metro Broadcasting v. FCC (ABC,
CBS) were all thirty seconds or shorter. In contrast, and not surprisingly given
the potential drama and the ease of scheduling, reports about oral arguments
were never shorter than thirty seconds. In fact, many of these stories were
longer than two minutes, including those about arguments in Jenkins (ABC,
CBS), Cruzan v. Director, Missouri Department of Health (ABC, CBS), Eich-
man (ABC, CBS, NBC), and Hodgson (CBS, NBC).

There were, however, a few reports on the Court's rulings during the 1989
term that were among the longest stories of the term; they were decisions in
leading cases that dealt with particularly sensitive social issues such as abor-
tion {Hodgson, 4 minutes), religion {Swaggart, 4.5 minutes), and the right to
die {Cruzan, 5 minutes). Interestingly, the lengthiest stories of this term were
seven pieces about Justice Brennan's retirement and his replacement, Justice
Souter (each more than 6 minutes). Of particular note, five of these had as
their primary emphasis one or the other justice's view on abortion, arguably
the most highly charged social and political issue of the term and one on which
personnel changes might have a substantial impact.

The 1994 term provides an even bleaker picture in terms of the length of
the networks' reports about the Court. While the networks aired a smaller
proportion of short stories and a greater proportion of longer stories in this
term than they did in 1989, the figures do not overcome the striking differ-
ence between the terms in the number of stories in each of these categories.

More specifically, among the longest stories of the term were two reports
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by ABC on the rulings in Adarand and Miller (both longer than four minutes).
Like the 1989 term, however, reports about the rulings in the Court's leading
cases were often less than thirty seconds long; these included stories about the
decisions on the merits in Jenkins (NBC), Lopez (NBC), Rosenberger (NBC,
CBS), Hurley v. Irish-American Gay, Lesbian and Bisexual Group of Boston
(NBC, ABC), and Capitol Square (NBC, CBS). And, unlike the 1989 term,
there were also a few reports on oral arguments that were among the shortest
of the 1994 term. Furthermore, and as we have noted previously, the seven re-
ports about the replacement of Justice Blackmun by Justice Breyer were all
less than thirty seconds long; this was in sharp contrast to coverage of the
Brennan resignation and Souter appointment in 1990 and the three stories
about the death of former Chief Justice Burger and his legacy, all three of
which were between two and three minutes long. The change in focus and the
overall and prominent decline on this dimension of the quality of the net-
works' coverage of the Court are clear. As Carl Stern lamented about his
Court-reporting days, "Where television falls down is that there is so little
time available for the report that it has to be truncated beyond belief.... When
I was doing pieces, I generally had something in the range of six sentences
to convey what the Court did. Most cases can't really be done justice in six
sentences."

Another factor we examined in our evaluation of the coverage afforded the
Court was the placement of the stories within the half-hour newscasts. As
noted by Herbert Gans, "The news program is structured like a newspaper.
The day's most important story is the lead, and the first two sections are gen-
erally devoted to the other important hard news of the day" (1979: 3). In
addition, story placement has been linked to comprehension of the news, as
"initial stories are generally better remembered" (Robinson and Levy, 1986:
180). As Table 5.5 shows, viewers of the network news programs during the
1989 term were presented with a higher proportion and nearly three times as
many of these lead stories than they were in 1994. The two terms were also
distinguishable in terms of the subjects that were provided this prime posi-
tion in the program. During 1989, fifteen of the thirty-seven leading stories
were about Brennan's resignation and Souter's appointment, while in 1994
not one of the stories about Blackmun's resignation and Breyer's appointment
had this desirable place; instead, these stories were most commonly broadcast
in the middle of the program. Additionally, and even with this greater em-
phasis on the Court's personnel changes, the 1989 term is characterized by a
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greater number of docket-related stories in this up-front position (20) than the
1994 term (12). Once again, the data clearly indicate that the Court was treated
as a less important source of news for the three networks in the later term.

Furthermore, the networks reported more than a third of their Court-
related stories prior to the newscast's first commercial break, and more than
two-thirds prior to the second break during the 1989 term. In contrast, con-
siderably fewer, albeit a greater proportion of, stories were broadcast in the
first segment of the programs during 1994.14 These figures suggest even more
clearly than story length alone that viewers of these network news programs
had a greater chance of exposure to and, presumably, comprehension of the
Court and what it had done during the 1989 term than they did in 1994; in
addition, the data indicate once again that the networks saw the Supreme
Court as a more important source of news during the earlier term.

Two other structural factors that may be illustrative of the nature of the net-
works' news coverage of the Court are the number and type of reporters in-
volved in presenting the story, and the format of the stories themselves. Every
story involves the network anchor who reports from the television studio. Fre-
quently, he or she is assisted by one or more field correspondents, who gen-
erally report the news from a location outside of the studio. For Court-related
stories, the field correspondent is usually the network's primary law corre-
spondent, who tends to be more knowledgeable about the Court and the law
than other reporters. From even a superficial examination of news broadcasts,
it is evident that stories reported only by the anchor provide many fewer
visuals (either still photos or live footage) and contain much less detail and
discussion about the Court's actions. Both of these factors may have some im-
pact on how likely the story is to draw attention from viewers and on how
much information they are able to glean from the report.

Additionally, and relatedly, we examined the format of each story to deter-
mine whether it was a straight news report (a presentation of the facts in-
volving the occurrence of a newsworthy event), a feature story (an elabora-
tion on a subject matter going beyond the simple reporting of the event's
occurrence), a story combining elements of both, or a commentary piece. The
news reports tend to be reported by the anchor, while features and feature-
plus-news stories tend to be covered by the anchor and one or more corre-
spondents. The former tend to be relatively short and the latter relatively
longer, which may have implications for communication of subtle and com-
plex information.
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As Table 5.5 presents, more than half of the stories reported by the net-
works during the 1989 term were of the news/feature variety, and an equal
proportion utilized network correspondents, evidence of an effort to go be-
yond the straight reporting of facts in presenting Supreme Court news and
activities. It is also true, however, that only ten of the one hundred stories that
were reported by the anchor alone and only eight of the ninety-nine news-
only stories were related to the Court's loss of Brennan and its gain of Souter;
in contrast, the bulk of these stories were docket-related and included the re-
ports of the decision on the merits of many of the leading cases of the term
(including Jenkins, Smith, Buie, Swaggart, Craig, and Rut an).

During the 1994 term, on the other hand, significantly fewer stories were
reported by correspondents and in the news/feature format. The personnel
stories of this term, including the change from Blackmun to Breyer, were
largely news reports; similarly, and like the 1989 term, many of the term's
significant rulings were reported only by the anchor in a news-only format
(including Jenkins, Capitol Square, Lopez, Hurley, Rosenberger, and Babbitt).

In the final analysis, the data demonstrate that the three network news pro-
grams do not routinely provide for their viewers news reports about the Court
that are structured in such a way as to increase attention to and promote the
comprehension of information about the Court. Furthermore, it is very clear
from this examination of structural variables that the 1994 term showed a
dramatic decline in the focus on the Court by the networks. Thus, the nature
of the networks' treatment of the Court as a less significant and competitive
source of news reflects the continually shrinking Court docket as well as the
triumph of "infotainment" as primary criteria motivating network news
broadcasts.

THE NATURE OF NETWORK COVERAGE
OF THE COURT: SUBSTANTIVE INDICATORS

The nature, or quality, of the networks' coverage of the Court can also be
measured by its substantive characteristics. There is a multitude of informa-
tion that may be communicated by the televised news stories that would likely
increase the general understanding and knowledge that viewers have about the
Court and its activities. As the following discussion reveals, the transmission
of this information by the three networks has been quite limited. This is
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particularly true for the 1994 term, for which we might have expected to see
an increase in substantive information from 1989 given the networks' virtu-
ally exclusive focus on the 1994 docket, particularly on the leading cases of
that term. Rather, and as we have seen repeatedly to this point, neither term
is characterized by very thorough, substantial coverage of the Court, and 1994
evidences a dramatic decline in this regard.

Perhaps the most obvious substantive information that might be included
in a news story about the Court is the names of the justices. This information
is readily available to reporters, and including it in the news reports might, at
the very least, make the names of the justices more commonly known, con-
tributing to the development of a more informed citizenry. Our data indicate,
however, that the justices are mentioned by name infrequently, even when
nondocket-related stories are included. During the 1989 term, Justices
Brennan and Souter were noted most often (in 31, 12.7% and 33, 13.5% of
the stories, respectively),15 while Justice White emerged as the least frequently
mentioned jurist (11, 4.5%). Interestingly, the networks showed no propen-
sity toward identifying the Court by its Chief Justice, as is commonly done by
scholars; reference to William Rehnquist was made in only sixteen (6.5%) of
the stories broadcast during the 1989 term.

Network attention to the justices during the 1994 term appears to be even
less frequent, especially considering the particular attention paid to the
Court's docket during this term.16 The most often noted justice was the
newest member of the Court, Stephen Breyer (12, 11.5%), followed closely
by Chief Justice Rehnquist (10,9.7%).17 Justice Ginsburg was mentioned the
least frequently, in only one story (1%), but Justices Souter and Thomas fol-
lowed her closely, each being mentioned in only two stories. As previously
noted, considering that this information is accessible, not to mention partic-
ularly meaningful in the context of the Court's docket activity, its absence
from the vast majority of reports about the Court is quite striking.

Other pieces of information important to the understanding of the Court's
decision making have been communicated in varying degrees to television
news audiences in stories related to the Court's docket (see Table 5.6). The
data from both Court terms indicate that the networks have, with some fre-
quency, presented some facts about the cases that are petitioned to the Court,
including mentioning the parties in the cases as well as other groups and in-
dividuals interested in the outcomes of the cases. Case facts are essential for
even a rudimentary understanding of the legal disputes and issues that are at



Table 5.6. Comparison of the substantive indicators of the nature of network
coverage of the Supreme Court (percentages in parentheses)

Case facts
yes
no

Litigants noted
none
one
two

Interested groups noted
yes
no

Interested groups quoted
yes
no

Case vote
yes
no

Ideological division
yes
no

Division of justices
yes
no

Concurrence writer identified
yes
no

Concurrence opinion quoted
yes
no

Dissenting writer identified
yes
no

Dissenting opinion quoted
yes
no

1989 Court term

106(61.6)
66 (38.4)

78 (45.3)
38(22.1)
56 (32.6)

87 (48.6)
92(51.4)

84 (46.9)
95(53.1)

45 (54.2)
38 (45.8)

5 (6.3)
75 (93.8)

10(12.7)
69 (87.3)

2(2.5)
79 (97.5)

1(1.3)
79 (98.8)

25 (32.5)
52 (67.5)

23 (29.5)
55 (70.5)

1994 Court term

77 (92.8)
6(7.2)

21 (25.6)
36 (43.9)
25 (30.5)

48(51.6)
45 (48.4)

48(51.6)
45 (48.4)

2(5.9)
32(94.1)

0 (0.0)
33 (100.0)

0 (0.0)
33 (100.0)

2(6.1)
31(93.9)

2(6.1)
31(93.9)

10 (30.3)
23 (69.7)

11(32.4)
23 (67.6)
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Majority opinion writer identified
yes
no

Majority opinion quoted
yes
no

Case history
yes
no

Amicus brief filed
yes
no

Table 5.6. (cont.)

1989 Court term

30 (36.6)
52 (63.4)

29 (35.4)
53 (64.6)

33 (19.2)
139 (80.8)

5 (2.9)
167(97.1)

1994 Court term

18(54.5)
15(45.5)

18(54.5)
15(45.5)

5 (6.4)
73 (93.6)

0 (0.0)
33 (100.0)

Note: Unit of analysis is Court-related story. Total number of stories in each cell
represents those docket-related stories for which each variable was applicable.

the basis of the Court's cases, and it is instructive to note that television news
programs often include such information. During the 1989 term, nearly two-
thirds of the stories reported about the cases addressed by the Court included
some consideration of case facts; however, those stories that did not mention
facts included reports of the rulings in several of the noteworthy cases of the
term, including Sitz, Smith, Hodgson, Craig, Metro Broadcasting, and Swaggart.
In 1994, nearly all of the stories about the Court's docket addressed the facts
behind the cases; three notable exceptions were ABC's report of the rulings in
Schlup and Wilson, and NBC's report of the ruling in Lopez. This is one of sev-
eral substantive variables for which the 1994 term appears to surpass the 1989
term in terms of information provided. However, the high proportion of sto-
ries in which case facts were presented in 1994 is, at least in part, a function of
the networks' exclusive focus on the Court's leading cases during that term.

The identification of the litigants involved in the cases was relatively com-
mon during both terms. At least one of the litigants was noted in a majority
of stories in 1989 (54.7%) and in nearly three of four stories in 1994 (74.4%).
The names and issue positions of interested individuals and groups were of-
ten noted as well, illustrative of the networks' efforts to look to group
spokespersons, concerned individuals, and acknowledged "experts" for addi-
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tional perspectives on the Court and its work. Among these individuals and
groups were Kate Michelman of the National Abortion Rights Action League
(NARAL), William Webster, then-Attorney General of Missouri, Kenneth
Starr, then-Solicitor General of the United States, Molly Yard of the National
Organization for Women, Susan Smith of the National Right to Life Com-
mittee, Paul Jacobs of U.S. Term Limits, Inc., representatives from the
NAACP, ACLU, Mothers Against Drunk Driving (MADD), various elected
officials from state and national government, and professors from universities
across the country.

To the extent that the networks pay attention to facts, litigants, and inter-
ested parties, this focus is not terribly surprising as it facilitates the telling of
a story, the human element that is an often necessary facet of network news-
casts. These pieces of information contribute drama and, at times, sensation-
alism to the stories, both of which are likely to attract viewer interest and con-
sequently an audience for the newscast. As noted by Tim O'Brien, "We can
really grab the viewer's attention with the actual person who wins or loses, or
both." Indeed, it is surprising that the case facts, litigants, and interested
parties are not more often noted in news stories in light of their propensity to
personalize and increase interest in the Court's activities. As Pete Williams
noted, in comparing broadcast and print news, "it's sometimes easier for us
in television to let you see the person who brought the case or let you see some-
one who is affected by the case."

Interestingly, particularly given the attention paid to case facts, the net-
works do a less thorough job of presenting other, easily attainable information
related to the Court's docket (see Table 5.6). Most noteworthy is the relatively
infrequent reporting of the case vote in stories about the Court's decisions on
the merits or their implications. In 1989, the vote was reported in slightly
more than half of these stories and dramatically plummeted to almost never
in 1994. Additionally, the votes of individual justices and the ideological divi-
sion among them were given short shrift by the networks, particularly in 1994
when there was absolutely no mention in any of the stories of either of these
pieces of information, both of which provide potentially important informa-
tion about judicial policy making.

Given this tendency, it is not surprising that justices who wrote concurring
and dissenting opinions were rarely identified, although it is interesting to
note the variation between terms and between the two types of opinions.
Clearly, information about dissenting opinions was reported much more fre-
quently in both 1989 and 1994. This tendency to focus on dissents appears to
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be, in part, a function of the appeal of the drama of disagreement and conflict
for television audiences. Nor is it surprising that the author of the majority
opinion is the most cited and quoted in news stories during both Court terms,
although the ease by which this information is available makes the degree to
which this information is not provided in the news somewhat noteworthy.
Thus, it appears that the preparation by Pete Williams for his stories on the
Court is fairly typical: "I just start with the majority opinion and read right
through it, all the concurrings right through until the last word of the dissent
. .. [and to reach as many people as possible] you try to say who wrote the ma-
jority opinion and you try to say who wrote the dissent."

Perhaps slightly more inaccessible, but no less important to viewers' ulti-
mate understanding of the Court's actions, are the case history and the posi-
tions of various interest groups. A case's litigation history offers a context for
the Supreme Court's involvement in the case, suggests how the dispute might
be resolved, and, often, can hold a key to understanding what the bones of
contention are in pending Court litigation. Moreover, reference to lower court
decisions helps to develop a better public understanding of the Supreme
Court's role in our political system. Cases do not arrive on the Court's
doorstep on a clean slate, and portraits of the Court's work that suggest oth-
erwise are incomplete and may seriously misrepresent it to the public. This
important information is, however, infrequently presented in television news
stories. During the 1989 term, reference to litigation history occurred in only
one of five stories (19.2%); during the 1994 term, case history was reported
much less frequently, in only five stories (6.4%).

Finally, the formal action of interested groups and individuals vis-a-vis the
Court's docket has received short shrift in the televised news broadcasts. The
submission of amicus briefs, the important and not infrequent input to the
Court by interested parties often requesting that the Court take a particular
stand in a case, has gone virtually unnoticed by the networks, which reported
such activity in only 2.9 percent of the case-related stories during the 1989
term and did not report on it at all during the 1994 term.

CONCLUDING THOUGHTS

We began this chapter with the recognition, based on our analysis of the
network coverage of the Bakke and Webster cases, that the three television net-
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works do, at times, provide extensive coverage of particularly noteworthy
cases. Acknowledging that all cases are not created equal and that television
and the Court are limited in a number of ways that make reporting on the
Court difficult, we have sought to determine how the Court is reported over
the course of two entire terms. Our analysis of the 1989 and 1994 Court terms
reveals quite clearly that television network news coverage of the Court is
somewhat unbalanced in its focus on the Court. For example, emphasis is
placed on the Court's docket work, to the relative exclusion of any other
Court-related activities and the justices themselves; the exception to this, as
both terms illustrate, is the resignation and appointment of justices, which
attracts relatively substantial coverage when it occurs. More specifically, the
networks invest most of their resources in covering the terms' leading cases,
which make up less than half of the Court's docket in any single term.

The coverage of these cases, despite their apparent importance, is limited
both structurally and substantively. The news stories are often short, not well
placed in the broadcast, reported by the anchor only and in a news-only for-
mat, all of which indicate that the Court is a relatively uninteresting and/or
unimportant source of news to television networks. Additionally, the news
stories infrequently include important, and in many instances easily attain-
able, substantive information about the Court's docket activities; while many
stories in our analysis included references to case facts, the litigants, and in-
terested individuals and groups, most stories lacked references to the justices,
the case vote, the ideological division in a case, the case history, and the ami-
cus briefs filed.

Beyond and, we think, even more significant than this characterization of
coverage during both the 1989 and 1994 terms is the dramatic decline in the
extent and nature of the coverage between these two terms. It is truly striking
that during a term described as noteworthy by legal experts, as 1994 was, the
network coverage would diminish to the extent that it did from a term that
was described as not particularly significant by these same legal experts, as
1989 was.

The primary explanation for this decline is, as we have discussed, the tri-
umph of "infotainment" in the broadcast news industry, aided and abetted by
the Court's shrinking docket. As the number of cases decided each term has
decreased, so has network television attention to the Court. Network pro-
ducers clearly do not allocate a particular amount of time and other resources
to reporting on the Court each term. Rather, it appears that as the Court
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makes fewer rulings, the networks broadcast fewer news reports on the Court.
And, as we have noted throughout, the Supreme Court is not a subject mat-
ter that often meets the standards for newsworthiness in the commercially
driven broadcast news industry.



"The Supreme Court Decided
Today . . . " - or Did It?

"Every time Dan Rather says 'The Supreme Court today upheld . . . ' I want to smack
him. . . . He has got to know better. He's been around too long."

Toni House, Public Information Officer, U.S. Supreme Court

Throughout our narrative we have documented at many junctures that the
Supreme Court is a uniquely invisible institution in the eyes of the American
public both in a relative as well as in an absolute sense. As Gregory Caldeira
notes, numerous studies have demonstrated that "there is only a shallow reser-
voir of knowledge about. . . the Court in the mass public. . . . Few . . . fulfill
the most minimal prerequisites of the role of a knowledgeable and competent
citizen vis-a-vis the Court" (1986: 1211). At any given moment if the average
American were queried about any decisions the Court had rendered in its cur-
rent or past term, the questioner would likely come up largely empty. Con-
siderable research documents "that many Americans little recognize or little
remember the Court's rulings. On open-ended questions that probe for spe-
cific likes or dislikes about Court rulings, only about half (or fewer) . . . can
offer an opinion on even the most prominent Supreme Court decisions"
(Marshall, 1989:143). The lack of public information about the Court extends
beyond its decisions, per se, to a similar lack of familiarity with the justices
who comprise the Court. Thus, in one study, fewer than 10 percent of the pub-
lic could name the Chief Justice of the United States while, somewhat ironi-
cally, more than a quarter of the populace could recognize the name of Judge
Wapner of the People's Court television fame (Morin, 1989).

Lack of information is just one facet of the problematic relationship be-
tween the Court and the American public. Misinformation about what the
Court has done may, in some respects, be even more consequential for a

189
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public whose beliefs and actions may be structured by its conception of exist-
ing public policies that have been brought about by judicial decisions. Here,
too, data exist to underscore the potential for a misinformed public as well as
an uninformed one. Perhaps the most telling examples emerge from a dated
Wisconsin study that tested respondents' recognition of whether the Court
had recently rendered a decision in eight controversies, half of which the
Court had actually decided and half of which it had not. A majority of the ac-
tual decisions and non-decisions were correctly identified by only 15 percent
of the respondents. Only 2 percent could identify correctly all of the contro-
versies the Court had decided as well as all of those it had not. Six times as
many people (12%) got all eight test items wrong as got all of the test items
right (Dolbeare, 1967: 194-212).

Given the centrality of the media and, in particular, television news to what
the public "knows" about the Court, one does not have to look very far to find
a source for at least some of the erroneous beliefs people hold about the insti-
tution and its behavior. Indeed, we have already documented that network re-
porters have, at times, gone on the air and delivered reports that they, them-
selves, did not believe reflected accurately what the Court had done. Such
instances generally followed in the wake of negotiations between the reporter
and the newscast's producers and editors, who were, at times, responding to
different imperatives from those facing the journalist.

If there is one area where the propensity for misreporting the Court's ac-
tions is most pronounced, that area would almost certainly be the media's rel-
atively infrequent forays into reporting on the Court's docketing decisions
and, in particular, its decision to not hear a case, the denial of certiorari. In-
deed, when asked what television news did least well in its coverage of the
Court, Supreme Court Public Information Officer Toni House bemoaned,
"The cavalier attitude that they have about when we deny cert. . . which mis-
leads people into thinking that we are ruling on things. . . . I mean every time
Dan Rather says, 'The Supreme Court today upheld . . . ' I want to smack him.
I pleaded with Fred Graham and Rita Braver to stop him. He has got to know
better. He's been around too long."

Linda Greenhouse agrees that this is a particularly problematic area in
press coverage of the Court, noting, "Every time I think I have seen it all when
it comes to denials of certiorari, I find a new example" (1996a: 1545). Green-
house's own employer - America's "paper of record," the New York Times -
is not blameless in this regard. Indeed, Greenhouse admits, "Any time I err
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on the side of self-righteousness on this subject, I am likely to be betrayed by
my own copy desk" (1996a: 1546).

The pronounced tendency of the media to misreport certiorari decisions
has not gone unnoticed by the justices themselves. Indeed, Justice Ginsburg,
for one, has written:

Still too often, in my view, the press overstates the significance of an order denying re-
view. Headlines, particularly, may be as misleading as they are eye-catching. For ex-
ample, when we declined to review a decision of the Illinois Supreme Court in what
has come to be known as the "Baby Richard" case, one headline read: "Controversial
Illinois Adoption Rule Upheld: Without Comment, Supreme Court Affirms Biologi-
cal Father's Right to 'Baby Richard.'" And when we declined to hear a constitutional
challenge to a curfew for minors in Dallas, Texas, a headline reported: "High Court
Appears to Uphold Curfews." (1995: 2123)

Justice Ginsburg's general concerns were manifested further when she took
the extremely unusual step of issuing a short, striking concurring opinion
(joined by Justice Souter) in a certiorari denial in the 1995-96 term in a case
that had received considerable media attention when decided by the lower fed-
eral courts. Seemingly fearful of what the consumers of the Court's action
would glean from media coverage, the justices underscored their belief that
the fundamental substantive issues raised by the case were not, in any sense,
resolved by the certiorari denial.

The case, Texas v. Hopwood (1996), centered on an affirmative action pro-
gram at the University of Texas Law School aimed at increasing black and
Hispanic enrollment. The Texas program that was in place when the lawsuit
was initiated utilized separate admissions pools and committees for evaluat-
ing white and nonwhite applicants while also holding them to different min-
imum threshold scores on standardized exams for consideration of their can-
didacies. That program was clearly at odds with the Supreme Court's
landmark 1978 ruling in the Bakke case, and it was invalidated by a federal
District Court in 1994. When the Fifth Circuit Court of Appeals upheld the
lower court ruling, it took the added and unusual step of noting that Bakke,
which allowed race to be taken into account in some fashion in admissions
decisions (albeit not in the manner that UC-Davis was pursuing in Bakke and,
by extension, not in the way the University of Texas was attempting in Hop-
wood), was no longer an accurate reflection of the state of equal protection law.
In effect, in the Fifth Circuit's view, Bakke had been overruled. An appeal of
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its Hopwood decision to the Supreme Court would present the Court with a
case that leveled a frontal attack on the Bakke precedent.

As oftentimes occurs when the Supreme Court chooses not to hear a con-
troversial case raising critical public policy questions, it can avoid doing so
through procedural means or by offering a procedural rationale. Indeed, there
is considerable irony in the recognition that the very Bakke precedent under
attack by the Fifth Circuit in Hopwood had been "delayed" four years by the
Supreme Court's finding of mootness in an earlier affirmative action case,
DeFunis v. Odegaard (1974).

A similar theme would now serve Justice Ginsburg in her concurrence with
the certiorari denial in Hopwood. After the District Court's Hopwood ruling,
the university altered its affirmative action program and dismantled its "two-
track" admissions approach, the fatal flaw in UC-Davis's program invalidated
by the earlier Bakke majority. The "new" affirmative action plan in place at
Texas differed significantly from that contested in the initial litigation and
appealed to the Fifth Circuit. In effect, the affirmative action program con-
sidered by the Fifth Circuit was no longer in existence at nor was it being de-
fended by the university. In appealing the circuit court's decision, the uni-
versity was really contesting the language of its opinion and not presenting a
live controversy necessary for Supreme Court review. Thus, as Justices Gins-
burg and Souter reminded their readers in Hopwood:

Whether it is constitutional for a public college or graduate school to use race or na-
tional origin as a factor in its admissions process is an issue of great national impor-
tance. The petition before us, however, does not challenge the lower courts' judge-
ments that the particular admissions procedure used by the University of Texas Law
School in 1992 was unconstitutional. Acknowledging that the 1992 admissions pro-
gram "has long since been discontinued and will not be reinstated," . . . the petition-
ers do not defend that program in this Court. . . . Instead, petitioners challenge the
rationale relied on by the Court of Appeals. "This Court," however, "reviews judge-
ments, not opinions." Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc.
(1984). . . . Accordingly, we must await a final judgement on a program genuinely in
controversy before addressing the important question raised in this petition.

Commenting on this unusual opinion, Linda Greenhouse opined that "Jus-
tice Ginsburg appeared to be . . . advising the public not to interpret the
Court's refusal to hear the case as an endorsement of the Fifth Circuit's analy-
sis" (1996b: Al) .

In the absence of videotapes of the network newscasts' coverage of the cer-
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tiorari denial in Hopwood, it is difficult to assess to what degree the Court's
action was actually misreported, although we were informed by a local news-
caster in Columbus, Ohio, that the Court had "signaled its displeasure" with
Bakke. Further, a transcript of the News Hour with Jim Lehrer broadcast by
PBS on July 1, 1996, does reveal the newscaster making reference to the
"Supreme Court's affirmative action decision" as well as to "a seven-to-two
vote" that "let stand an appeals court ruling." More generally, returning to
the randomly chosen "average" American alluded to earlier, if we were lucky
enough to draw an unusually "knowledgeable" individual, it is a safe bet that
Hopwood would be among the "decisions" he or she was likely to "remember"
from the 1995-96 term and, more than likely, he or she would "get it wrong."
Our inference flows, in part, from extensive analysis of network newscast pre-
sentations of certiorari decisions made during the 1989-90 Supreme Court
term. Before turning to that analysis, however, additional consideration
should be given to the issue of just what a certiorari denial "means" or "does
not mean" as a matter of substantive law.

ON THE MEANING OF CERTIORARI DENIALS

Developing examples of mischaracterizations of Court actions such as certio-
rari decisions would not be significant if the media were not the major source
of public information about the Court or if, indeed, decisions on certiorari
were generally tantamount to definitive decisions on the merits with wide-
spread precedential value. The dominance of the media, however, particularly
television, in informing people of the Court's work has been well documented.
Katsh (1980: 31) has noted that most people claim to receive all of their infor-
mation from television, while Iyengar and Kinder have argued, "As television
has moved to the center of American life, TV news has become Americans'
single most important source of information about political affairs" (1987:
112). Clearly, as Marshall notes and we have stressed throughout, "Public
awareness of Supreme Court decisions depends heavily on the quality of cov-
erage provided by the mass media" (1989: 142).

Answering the question of whether the Court's decision to not hear a case
has substantive meaning is somewhat more difficult, and, indeed, persuasive
arguments have been made on both sides of the question. In a technical and
legal sense, of course, all that a certiorari denial means is that the Supreme
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Court, utilizing its appellate discretion, has refused to hear a case, thereby
leaving a lower court decision and its immediate holding undisturbed. This
formal view of certiorari denial suggests that the Court, in not hearing the
case, has not given any indication whatsoever of where it stands on the merits
of the lower court judgment or on the issues involved. Consequently, the lower
court decision carries no broad legal precedential or policy significance.

Many justices and commentators have consistently and aggressively in-
sisted that this minimalist perspective on the meaning of decisions not to de-
cide is, indeed, an accurate one. Felix Frankfurter argued the position most
frequently and in greatest detail. At the most general level, Frankfurter noted
that "a denial no wise implies agreement" with a lower court decision. Rather,
"It simply means that fewer than four members of the Court deemed it de-
sirable to review a decision of the lower court as a matter 'of sound judicial
discretion'" {State v. Baltimore Radio Show [1950]). In a 1950 dissent in Dan
v. Burford, Frankfurter expounded on what a denial of review could, indeed,
actually signify:

It seemed . . . to at least six members . . . that the issue was either not ripe enough or
too moribund for adjudication; that the question had better wait for the perspective of
time or that time would bury the question or, for one reason or another, it was desir-
able to wait and see; or that the constitutional issue was entangled with nonconstitu-
tional issues that raised doubt whether the constitutional issue could be effectively iso-
lated; or for various other reasons not related to the merits.

On yet another occasion Frankfurter opined simply that denial "means only
that, for one reason or another, which is seldom disclosed, and not infre-
quently for conflicting reasons, which may have nothing to do with the mer-
its and certainly may have nothing to do with any view of the merits taken by
a majority of the Court, there were not four members of the Court who
thought the case should be heard" (Brown v. Allen [1953]).

Frankfurter's voice is not an isolated one on this issue. Also writing in the
Brown case, Justice Robert Jackson asserted that "denial of certiorari . . .
creates no precedent and approves no statement of principle entitled to weight
in any other case." Further, several more contemporary jurists have echoed
this stance. Thus, according to Thurgood Marshall, "Reliance on denial of
certiorari for any proposition impairs the vitality of the discretion we exercise
in controlling the cases we hear" (U.S. v. Kras [1973]). According to Justice
Stevens, "an order denying a petition for a writ of certiorari is not a ruling on
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the merits of any question presented by the petition" (Hambasch v. U.S.
[1989]). More recently Justice Stevens has added, "On occasion it is appro-
priate to restate the settled proposition that this Court's denial of certiorari
does not constitute a ruling on the merits" {Barber v. Tennessee [1995]).
William Rehnquist, the current Chief Justice, has also pointed to the alterna-
tive interpretations a certiorari denial may suggest, all of which fall well short
of a merits decision: "Some members of the Court may feel that a case is
wrongly decided, but lacking in general importance; others may feel that it is
of general importance, but rightly decided; for either reason, a vote to deny
certiorari is logically dictated" (Huch v. U.S. [1978]). Stating the matter suc-
cinctly, Justice Ginsburg concluded that "reasons why a petition fails to at-
tract the four votes needed to grant certiorari vary from the technical to the
prudential" (1995: 2123).

Documenting such juridical prudence, David O'Brien has pointed out that
"liberal members of the Burger and Rehnquist Courts have dissented from
the denial of a large number of cases dealing with obscenity and capital pun-
ishment," cases that they would surely lose on the merits and "that illustrate
the difficulties of determining the meaning of a denial of certiorari." In view
of the statements of several justices coupled with such illustrations it is easy
to conclude that "because denials are usually not explained, there may be no
way of knowing how a majority views the merits of particular cases" (O'Brien,
1990: 238-239).

Nevertheless, many analysts and jurists continue to dispute this minimal-
ist interpretation of certiorari denials, often taking as their starting point ad-
ditional words in Justice Jackson's Brown v. Allen (1953) concurrence: "Some
say denial means nothing, others say it means nothing much. Realistically, the
first position is untenable and the second is unintelligible. . . . The fatal sen-
tence that in real life writes finis to many causes cannot in legal theory be a
complete blank."

As Wasby and others have noted, cases accepted for review are not decided
randomly but, rather, are reversed approximately two-thirds of the time sug-
gesting, conversely, to some, that certiorari denial generally equates with af-
firmance (1988: 212-216). Clearly, lawyers and even some justices themselves
have been known to cite certiorari denials and to draw inferences from them.
David Neubauer takes note that "some infer consideration of the merits when
the Court consistently leaves undisturbed lower court decisions seemingly at
variance with past Court rulings" (1991: 382). According to Earl Warren,
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"Denials can and do have a significant impact on the ordering of constitutional
and legal priorities. Many potential and important developments in the law
have been frustrated, at least temporarily, by a denial of certiorari" (quoted by
Wasby, 1988: 213). Further, utilizing logic some might find faulty, Peter
Linzer argues, "If a denial of certiorari were a purely discretionary act, largely
or totally unconcerned with the merits of a particular case, it would be anom-
alous for justices to note their dissents" (1979: 1255). (Surely, however, it can
be argued that even if denial were substantively meaningless, a justice seeking
a substantively meaningful decision might find cause to dissent from the
Court's refusal to hear a case!)

Clearly, there is no obvious or absolute answer to the question of what a cer-
tiorari denial means substantively. According to Henry Abraham (1993: 179),
"No matter which of these . . . contrasting views may be 'correct,' the effect
in the eyes of the disappointed petitioner is necessarily the same: at least for
the present, he or she has lost." Offering a broader view, Sheldon Goldman
and Thomas Jahnige (1985: 188) summarize the considered arguments:

At the most, a denial of certiorari may represent an approval of lower court decision-
making; at the least, it is a nondecision, that is, a decision not to do anything. Because
they involve the Court neither in new policy departures nor in the overt responsibil-
ity for existing policy, such nondecisions are generally perceived as not being politi-
cally salient.

Abraham is certainly correct in noting that, in the immediate case at hand,
certiorari denial means that the petitioner has "lost." This does not, how-
ever, necessitate or, indeed, necessarily suggest a "loss" from a broader ju-
dicial policy-making perspective. Returning to our (and, indeed, Justice
Ginsburg's) discussion of the Hopwood case, it would be difficult (and cer-
tainly premature) to characterize the Court's refusal to grant certiorari as the
death knell for Bakke or as definitive in any fashion. Many of the consider-
ations outlined by Justice Frankfurter and others could easily have been ap-
plicable in this case at this time, and, we would posit, the issues avoided here
will, in due course, be revisited on the merits by the Court in the foreseeable
future.

Assessing the potential substantive implications of the Court's certiorari
denial in Hopwood is, of course, purely speculative at the time of this writing.
A much more graphic example of television news mistakenly portraying a cer-
tiorari denial as a substantive holding on the merits and drawing erroneous
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policy implications from it can be found in our data set. For now let us sim-
ply note that several network news stories during the Court's October 1989
term focused on "legal defeats" for Operation Rescue, an activist antiabortion
group continually portrayed as being stifled in its efforts to blockade abortion
clinics. In several instances, as will be seen, the Court was characterized as de-
ciding against Operation Rescue when, in truth, the Court's only "actions"
were its refusals to hear the cases. When Operation Rescue raised a similar
claim in a case that was ultimately resolved by the Court in a subsequent term,
the antiabortion group won on the merits as the Court refused to apply a dated
civil rights law in the present circumstances to block Operation Rescue's ac-
tions {Bray, et al. v. Alexandria Women s Health Clinic, et al [1993]).

TELEVISION COVERAGE OF CERTIORARI
DECISIONS IN THE 1989-90 TERM

Our research on television coverage of the Supreme Court by network news-
casts reported in this book has, as its primary focus, those television news sto-
ries that cover, in some way, the Court's handling of its docket. As teachers of
constitutional law and judicial politics, we have, at times, encountered stu-
dents who were misinformed about docketing decisions that had been made
by the Court, and each of us could recall clearly several instances in which we,
ourselves, had been misled initially about the Court's actions by the manner
in which they were reported on the network news. Our sensitivity to this
issue notwithstanding, we still found that when we first coded the docket-
related stories for this book we classified several pieces as merits decisions and
were subsequently unable to match them with any decisions actually rendered
by the Court during the term. Through exacting detective work in the pages
of the U.S. Reports and, in some instances, calls to the Court's Public Infor-
mation Office, we were ultimately able to pair what were, at times, expansive
newscast presentations of what the Court had "done" with certiorari denials
from the term. Our own coding errors when first viewing these news stories,
coupled with our less systematic realization of significant misreporting of
docketing decisions by television news, led to the analysis reported in this
chapter. We have isolated for analysis all network newscast stories from the
Court's October 1989 term that were, in fact, focused on docketing decisions,
whether or not they were characterized in that fashion by the newscast. In the
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analysis that follows we will assess both the nature and the magnitude of tele-
vision's propensity to misreport the Court's certiorari decisions.

Forty-two stories about the Court's docketing decisions were broadcast
across the three network news programs during the 1989-90 term. The sto-
ries were coded along a number of variables tapping the technical facets of the
news coverage including, for example, story length and placement. In addi-
tion, a number of variables gauging the substantive content of the stories were
coded as well. These included, for example, whether litigants in a case were
identified or quoted, whether interest group activities were noted, whether
the case issue was identified, whether the history and facts of the case were
presented, and whether the federal government's position in the case issue was
noted. This information provided preliminary evidence about the nature and
scope of the coverage of the Court's docketing decisions.

In addition, and most important for this analysis, the stories were coded ac-
cording to the Court's actual action in the case at hand (whether it granted or
denied certiorari); how the network portrayed the Court's action (whether
certiorari was granted or denied or whether the case was treated as a decision
on the merits); whether the network projected any policy motivation, direc-
tion, or implications from the Court's action; and how definitive the Court's
action actually was. This information was crucial in assessing the nature of the
networks' coverage of the Court's docketing decisions during the term exam-
ined here. Our analysis demonstrated that while the networks' reporting of
grants of certiorari was, for the most part, accurate, reporting of the Court's
denials of certiorari was considerably more problematic.

Of the forty-two stories on docketing decisions broadcast by the three net-
works on their evening news programs, thirteen (31.0%) covered the Court's
granting of certiorari (see Table 6.1). Nine of these stories (69.2%) reported
on three different cases involving important, controversial issues. These cases
centered on flag burning (U.S. v. Eichman), discrimination against women of
childbearing age in work involving hazardous chemicals (International Union v.
Johnson Control), and abortion counseling (Rust v. Sullivan). Each of these cer-
tiorari grants was reported by each of the networks, with only Eichman actually
decided on the merits in the October 1989 term. The remaining four stories
focused on four other grants, each reported by only one of the three networks.
They involved issues of mandatory life sentencing without the possibility of
parole for those in possession of specified amounts of cocaine (Harmelin v.
Michigan), & search-and-seizure case involving the establishment of road blocks
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Table 6.1. Network newscast presentation of docketing decisions, 1989 term
(percentages in parentheses)

Supreme Court docketing decision

Number of stories
Number of cases
Presented as cert grant
Presented as cert denial
Presented ambiguously
Presented as merits decision
Presented "accurately"

Certiorari grant

13
7

13 (100)
0
0
0

13 (100)

Certiorari denial

29
18
0
7(24.1)
8 (27.6)

14(48.3)
7(24.1)

to catch drunk drivers {Michigan State Police v. Sitz), a federalism question
centering on state control of the deployment of national guard troops (Perpich
v. Department of Defense), and a trial procedure question of whether an alleged
child abuser has the right to face his or her accuser (Maryland v. Craig).

Obviously, these cases represent only a small proportion of those that
were actually granted certiorari during the 1989-90 term. Such sparse cov-
erage is not at all surprising, however, as stories on the Court's docketing
decisions, particularly the granting of certiorari as distinct from a contro-
versial denial, will generally be less newsworthy and television friendly than
a report on a dramatic (and predictably scheduled) oral argument or an emo-
tionally laden and divisive Supreme Court ruling. Television reporters cov-
ering the Court today do not have the Court as their sole assignment and,
consequently, do not have sufficient time to invest in studying the Court's
docketing decisions, which would be necessary to flesh out more than the
occasional and seemingly compelling certiorari story, particularly in a set-
ting where such a story would face substantial barriers to getting on the air.
As noted by NBC's Pete Williams, "It just depends on how big the case is.
I mean the term limits case we covered every step of the way. We covered it
when they granted cert, we covered it when it was argued, we covered it
when it was decided." Generally, however, the television Court reporter
lacks the luxury of paying much attention to the Court's docketing choices.
Williams continued:
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What would I do differently if I covered the Court full-time? I would be one of those
reporters who, when the cert list comes out, I say "Ah ha, well, they've taken the
Schwartz v. Farn case, so that's a great thing." I'm not one of those guys. That's just
not a very productive expenditure of my time. . . . There's already a high homework-
to-getting-on-the-air ratio for the Supreme Court, and that would just make it a lot
higher.

If a case granted certiorari warrants network coverage, such attention can and
is generally given in the subsequent stages of its Supreme Court journey at
the time of oral argument and/or when there is an announcement of a deci-
sion on the merits.

As one would expect, the stories that did address certiorari grants received
very little airtime or prominence in the network newscasts. Ten of the stories
were thirty seconds or less, and twelve were presented after the newscast's first
commercial break. Only two stories, both about the abortion counseling case,
included considerable substantive information such as the identification of
the litigants or interested groups, the case facts, and the case history. Nearly
half of the stories (6) offered absolutely no such substantive information, with
the remainder including bits and pieces of information. Thus, despite the im-
portance of many of the issues that were the subject of these cases, stories cov-
ering their certiorari grants were not very substantial.

Nevertheless, and of primary importance to this analysis, all thirteen of
these certiorari grant stories reported accurately the Court's decision to review
the case at issue. Language such as the Court agreed to "decide," "take up,"
"take on," make "a quick ruling," "review," "hear arguments," and "con-
sider" made the action in the Court's decision to grant certiorari quite clear.
The same, however, is far from true for the stories covering the Court's
denials of certiorari, the focus of the remainder of this analysis.

Twenty-nine of the forty-two stories (69.0%) focusing on the Court's dock-
eting decisions concerned the decision to deny certiorari.1 These stories re-
ported on eighteen different cases, quite commensurate with Bradley Canon's
finding that during the seventeen terms of the Burger Court an average of 14.5
cases denied certiorari were reported on each year by television newscasts
(1995: 5). The certiorari denial stories fell broadly into four issue areas: equal
protection, privacy, abortion, and the First Amendment. The greatest num-
ber of stories (10, 34.5%) were about abortion-related cases, despite the fact
that these cases constituted only four of the eighteen. These four cases con-
cerned Operation Rescue blockades and demonstrations in Atlanta and New
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York (Hirsch v. City of Atlanta and Terry v. New York State NOW), the use of
racketeering laws to sue antichoice groups {McMonagle v. Northeast Women s
Center, Inc.), and the legitimacy of tax exemptions for the Roman Catholic
Church when it has engaged in antichoice lobbying (Abortion Rights Mobi-
lization, Inc. v. U.S. Catholic Conference).

Cases involving the issue of equal protection, including gender discrimi-
nation in a Maryland country club (Burning Tree Club, Inc. v. Maryland), the
rights of homosexuals in the armed services (Ben-Shalom v. P.W. Stone),
school programs for handicapped children (Rochester, New Hampshire School
District v. Timothy W), and an affirmative action suit by Gulf Oil employees
(Bernard v. Gulf Oil Corporation), were the focus of six stories. Five stories
centered on privacy concerns, including three cases about random drug test-
ing (Bell v. Thornburgh; National Federation of Federal Employees, et a I. v.
Cheney; and American Federation of Government Employees, AFL-CIO, et al.
v. Skinner), one about seat belt laws (Clark v. Iowa), and another about cord-
less phones (Tyler v. Berodt). The First Amendment was the focus of two cases
that were covered in three stories, two about school dances in a public high
school (Clayton v. Place) and the other about the sinking of the Greenpeace
ship, Rainbow Warrior (Knight v. CIA). Finally, three other cases were the fo-
cus of five stories, three about a case that proposed the reevaluation of the trust
fund established for the victims of the Dalkon Shield, a faulty birth control
device (Menard-Sanford v. A. H. Robins Company, Inc.), one about a case in-
volving disputed water rights in Wyoming (Shoshone Tribe v. Wyoming), and
one about a case questioning the immunity from liability for caseworkers in-
volved in the placement of children in foster-care homes (Babcock, By and
Through Babcock v. Tyler).

Thus, the eighteen certiorari denials reported on involved some of the most
contentious political issues of the day, particularly as they related to the abor-
tion, equal protection, and privacy domains. This is not surprising since such
issues allowed for interesting television stories and were likely to be attractive
to the most television viewers. Nevertheless, it must be underscored that these
eighteen certiorari denials constituted a minute proportion (substantially less
than 1 percent) of the total number of denials made by the Court during its
1989-90 term (n = 4,705) and, by no means, could they be considered broadly
representative of all matters the Court chose not to hear. Thus, not surpris-
ingly, viewers were exposed to very select types of cases that were denied cer-
tiorari, and they were exposed to only a very few of them.
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As was the case in the stories covering the granting of certiorari, almost all
of the certiorari denial stories were quite short and not prominently placed in
the broadcast. Twenty-five of the twenty-nine stories (86.2%) were thirty sec-
onds or less in length, and twenty-two (75.9%) were aired after the newscasts'
first commercial break. Distinguishing the certiorari denial stories from those
on certiorari grants, however, every denial story, with only four exceptions,
included at least one piece of substantive information. Most denial stories
(23,79.3%) included some case facts, and nearly half of the stories (13,44.8%)
identified at least one of the litigants in the case. Only eight stories, however,
noted the case's history, the existence of any governmental position was men-
tioned on only three occasions (all in stories about homosexuals in the armed
services), and the attorneys in the case were never identified. For the most
part, only the five stories about the Operation Rescue cases presented a sub-
stantial amount of substantive information.2 Overall, the coverage of the
Court's denials of certiorari was quite thin, thereby compounding the prob-
lem of misreporting examined below.

Coverage of certiorari denials was divided relatively evenly across the
three television networks. NBC aired the most stories about certiorari de-
nials (12, 41.4%), CBS aired nine (31.0%), and ABC reported eight. NBC
(as assessed below) reported the greatest proportion of its stories accurately
(4, 33.3%), but it also tied CBS in reporting the greatest number of its stories
inaccurately (8). CBS reported only one story accurately, while ABC reported
only two correctly and six with demonstrable error. These differences among
networks are, admittedly, based on a small number of observations, and it is
not our intention to gauge which did a "better" job of covering the Court's
denials of certiorari. Rather, in the final analysis, in those rare instances where
certiorari denials were reported, none of the networks did a very thorough or
accurate job in presenting a picture of what the Court had actually done.

Indeed, inaccuracy in the newscasts' characterization of the Court's action
is clearly the most important deficiency of these stories. In contrast to the
stories about grants of certiorari, most of the stories about certiorari denials
(22, 75.9%) were coded as fundamentally inaccurate or, at best, misleading or
ambiguous in reporting what the Court had done. In nearly half of the cer-
tiorari denial stories (14, 48.3%), the Court's actions were blatantly misre-
ported as decisions on the merits rather than as denials of certiorari. In eight
additional stories (27.6%), the terminology used was sufficiently ambiguous
to cause the viewer considerable difficulty in determining whether a merits
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decision had been made or cert had been denied. (In our own coding of these
instances, it was only after extensive investigation that we could determine
that the cases that were the subject of these "ambiguous" reports were, in-
deed, denials of certiorari.) Only seven of the twenty-nine stories about de-
nials of certiorari (24.1%) were reported clearly and accurately as Supreme
Court decisions not to hear a case!

The actual language in the stories best serves to illustrate the manner in
which the Court's actions were characterized by the three networks during
their evening news programs. It is quite apparent from a number of stories
that there are instances in which the Court's decision to deny certiorari is re-
ported correctly. For example, Peter Jennings of ABC News did a serviceable
job in describing the Court's action in a case involving the effort to use fed-
eral racketeering laws to sue antichoice demonstrators: "The Court refused to
get involved in a Philadelphia case where federal racketeering laws were used
to sue more than two dozen demonstrators for damages after they had broken
into an abortion clinic" (10/10/89). The phrase "refused to get involved,"
while far from crisp, is a reasonable representation of the Court's denial of cer-
tiorari in this case. Even more clear is Jennings's discussion of the Court's
docketing decision in the Dalkon Shield case: "In Washington, the Supreme
Court today removed the last major roadblock facing a $2.5 billion settlement
for women injured by the Dalkon Shield.... The Court refused to hear a chal-
lenge to the settlement which sets up a trust fund to be shared by thousands
of the victims" (11/6/89).

Similar language was used by Tom Brokaw of NBC News when he reported
that "the Court refused to hear [the petitioner's] arguments" in a case involv-
ing mandatory seat belt laws in Iowa (12/11/89). In this instance, as well as
others, "refused to hear" is exactly what the Court did when it denied certio-
rari. Another phrase, "refused to review appeals," was used by Dan Rather of
CBS News on February 26, 1990, to explain accurately the Court's decision
not to hear the case involving homosexuals in the armed services. Clearly,
there are instances in which the three networks and their reporters can and do
report correctly the Court's denials of certiorari as such.

There are, however, many more examples of inaccuracy and misreporting
by the networks. As noted above, twenty-two stories (75.9%) were, to a greater
or lesser degree, erroneous in their portrayal of the Court's action, fourteen,
we would argue, quite blatantly, and in eight other instances somewhat more
ambiguously. In each instance, the impression that viewers were likely to gain
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was that the Court had made a decision on the merits in the cases rather than
denied them certiorari.

Ambiguous Language

Ambiguous language such as "refused to overturn" was used in a number of
stories including one about the ban on homosexuals in the military. As ABC's
Jennings stated, "In Washington, the Supreme Court has refused to overturn
the regulation that forbid acknowledged homosexuals from being members of
the armed forces," language suggesting that the case had been heard by the
Court and that an existing policy had been left in place (2/26/90). Brokaw
used similar terminology in NBC's story on the same case (2/26/90).

In a story about the Dalkon Shield settlement, CBS's Dan Rather reported
that "the U.S. Supreme Court turned down the last major challenge and
cleared the way today for a $2.5 billion dollar settlement for women injured
by the Dalkon Shield birth control device" (11/6/89). The Court's action in
a random drug testing case was also misreported when Rather stated:

The U.S. Supreme Court today gave qualified approval for random drug testing among
government workers in sensitive jobs. The Supreme Court turned down appeals from
Justice Department employees and civilian army counselors. (1/22/90)

In this instance, imprecise characterization of the Court's action is linked with
the assertion of a substantive direction in the Court's holding, thereby com-
pounding the problem.

In reporting this same case quite similarly, NBC's Brokaw stated that,
"mandatory drug laws got another vote of confidence today from the Supreme
Court. Without comment, the Court rejected challenges to two testing pro-
grams for Justice Department employees with top security clearance and for
the Army's civilian drug counselors" (1/22/90). Finally, when reporting on a
petition by a pro-choice group to take away the tax-exempt status of the Ro-
man Catholic Church, Rather stated, "Justices, without comment, killed a
lawsuit by an abortion rights group" (4/30/90).

These examples illustrate some of the language which we conservatively
(and, we feel, generously) characterized as ambiguous or misleading for this
analysis, that was used in many of the stories about the Court's decisions to
deny certiorari. While phrases such as "turned down," "refused to overturn,"
"rejected challenges," and "killed a lawsuit" may have appeared to profes-
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sionally trained ears as indirect or imprecise ways of describing certiorari de-
nials, such a characterization would not likely be drawn by an average televi-
sion newscast consumer. It is much more likely that the typical viewer of the
evening's news would interpret this language to mean that the Court had
heard a case and rendered a substantive judgment. (Even we, as noted previ-
ously, had difficulty determining from such news stories what type of action
the Court had taken and several errors were made in our initial coding.) In the
most positive light, then, the networks failed to portray clearly and accurately
the Court's action in these stories.

Blatant Error

Most important, the largest proportion of stories about the Court's denials of
certiorari could not be deemed ambiguous at all. Rather, they were clearly
wrong. The most frequently used word to characterize the Court's action in
such stories was upheld. In reporting on the Court's decision to deny certio-
rari to the petition challenging a ban on dances in public schools, Brokaw re-
ported that "the Court upheld a ban on dances in the public schools of Purdy,
Missouri, where many people are Southern Baptists who believe that dancing
is sinful and satanic" (4/16/90). On April 30, Brokaw stated in a story about
one of the cases of random drug testing that "the Court upheld random drug
testing of thousands of air traffic controllers and other Transportation De-
partment employees in safety-related jobs." The clear implication of these and
other stories was that the Court had made a decision on the merits of the cases
rather than denying them certiorari.

Other reports included the equally misleading and erroneous words ruled
or ruling, stating clearly that a decision had been made. Bob Schieffer of CBS
News, when reporting on a case regarding special education programs in pub-
lic schools for handicapped children, stated that "in effect, today's ruling
means that these schools must keep trying to find programs that will help
these children" (11/27/89). Similarly, when explaining the Court's action in
the aforementioned case involving dances in public schools, Brokaw reported,
"The U.S. Supreme Court ruled today on an issue that most youngsters in this
country say is a fundamental right: the school dance" (4/16/90).

Somewhat different, yet similarly misguided, language was used in other
stories. When reporting on the case of the sinking of Greenpeace's Rainbow
Warrior, Rather stated, "The Supreme Court today refused to force the U.S.



206 Television News and the Supreme Court

Central Intelligence Agency to release documents on the 1985 sinking of the
Rainbow Warrior" (2/26/90). Jennings, in ABC's coverage of the public school
dances case, reported that "the Supreme Court has left in place a law that bans
a high school in . . . Missouri from holding school dances" (4/16/90). And in
the case involving the attempt to revoke the Roman Catholic Church's tax-
exempt status, Jennings reported, "The Court. . . rejected an effort to strip the
Catholic Church of its tax-exempt status" (4/30/90).

Another variant of the misreporting of a certiorari denial came in a setting
where the Court's inaction was linked to its definitive ruling in a prominent
case {Baltimore City Department of Social Services v. Bouknight) that was part
of our leading case sample for 1989-90. The Bouknight case was covered at all
three decision stages by CBS News. When the merits ruling in Bouknight was
reported in a lengthy (about two and a half minutes) piece on decision day,
Dan Rather described another "related" Supreme Court action {Babcock, By
and Through Babcock v. Tyler) at the end of the piece: "In another child abuse
case today, the Supreme Court let stand a ruling that public social workers
may not be sued when children suffer abuse in Court-approved foster homes"
(2/20/90). Babcock was, however, simply a certiorari denial, and, we should
add, the Bouknight case itself was a Fifth Amendment self-incrimination rul-
ing where the legal issue did not deal with the issue of child abuse per se.

Each of these examples illustrates the extent to which network newscasts
can be misleading in their reporting of the Court's actions. Television view-
ers were very likely to believe that the Court had made decisions on the mer-
its in each case when, in fact, the justices had actually denied certiorari in each
of these cases except, of course, Bouknight.

Perhaps the most blatant misreporting of certiorari denials during the
1989-90 term occurred in the stories about the demonstrations and protest
activities of the antiabortion group Operation Rescue. On May 14,1990, both
ABC and CBS reported on the Court's refusal to hear the group's assertion
that blocking access to abortion clinics in Atlanta, Georgia, was protected by
the First Amendment's guarantee of free speech. Ted Koppel of ABC intro-
duced the story by reporting that "before the Supreme Court a defeat today
for the antiabortion group Operation Rescue. The Court said that a claim of
free speech does not give them the right to block access to abortion clinics in
Atlanta, Georgia."

Bettina Gregory followed up on this story by stating, "Today, the Supreme
Court said those restrictions [on Operation Rescue blockades instituted in
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Atlanta] did not violate freedom of speech because these protestors had a his-
tory of unlawful conduct." She continued, "Today's action affects Operation
Rescue in Atlanta."

CBS's coverage of this case was, perhaps, even more misleading. Schieffer
reported:

The Supreme Court split five to four today and upheld a ban on antiabortion demon-
strators who tried to block entrances to Atlanta abortion clinics. The Court rejected the
demonstrators' arguments that they were just exercising free speech.

Beyond using the words upheld and rejected. . . arguments, all of which imply
that the Court made a substantive decision, Schieffer's report included the
outcome of a vote taken by the justices. By reporting the vote, it appeared
(even to us) that the justices had made a decision on the merits. After exten-
sive but unsuccessful searching for such a decision, we found evidence indi-
cating that the vote was actually taken to determine whether an application by
Operation Rescue for a stay should be granted. By a vote of five to four, the
application was denied (see n. 1 for this chapter)

If this was not confusing enough, a week later (5/21/90) each of the three
networks aired stories about Operation Rescue's activities in New York. In this
instance the presentation of the litigation setting, which was, indeed, a cer-
tiorari denial, was quite problematic. Further, the stories included erroneous
references to the earlier Atlanta case, treating it as if a merits decision had been
made. For instance, Jennings reported:

There has been a second legal defeat at the Supreme Court for the antiabortion group
Operation Rescue. The justices today agreed with lower courts, which ruled the Oper-
ation Rescue pickets may not block access to abortion clinics in New York. Last week
the Court made a similar ruling for clinics in Atlanta.

CBS's explanation of the Court's action went even farther down an erro-
neous road. The opening visual headline for the evening's newscast was, "The
Supreme Court Bam Abortion Clinic Blockades" - not the best of beginnings!
Dan Rather introduced the story by reporting:

The U.S. Supreme Court approved new limits today on protests by antiabortion
groups. The justices upheld a permanent ban on demonstrators who physically try to
block entrances to abortion clinics. Today's ruling was on a case from New York.

In an expansive follow-up report, Rita Braver repeated the problematic refer-
ence to the Atlanta case stating that "last week the Court voted five to four to
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allow a temporary ban against Operation Rescue to stand in Atlanta. But to-
day's action is considered even more significant because it involves a perma-
nent ban and can have an impact on similar cases now under way in other
states."

Elaborating on the seeming implications of the "case," Braver opined,
"The Supreme Court action is bad news for Operation Rescue. . . . Abortion
rights activists call it a victory for them." Confirmatory interviews were then
conducted with spokespersons for the Legal Defense Fund of NOW and the
Feminist Women's Health Centers.

For NBC, Tom Brokaw reported that "today, the U.S. Supreme Court up-
held the ban on [blocking entrances to abortion clinics] by Operation Rescue
in the New York City area. Last week, the Court let stand a similar ban against
the group in Atlanta."

These five stories about two abortion-related cases sharply illustrate the ex-
tent to which the network news programs may misreport the activities of the
Court. Both cases were, at some level, denied review by the Supreme Court,
yet the stories that aired about them gave the distinct impression that the Court
had made a decision on the merits in each case. This impression was further
substantiated for the Atlanta case by subsequent references in the stories about
the New York case. Moreover, in addition to mischaracterizing certiorari de-
nials as merits decisions, these examples also demonstrate that network news-
casts may unjustifiably draw broad policy implications from the Court's cer-
tiorari action. Anyone viewing these stories (as well as the other seventeen that
we have characterized as reported ambiguously, at best, or as merits decisions
at worst), regardless of which channel they were watching and how knowl-
edgeable they were about the Court, would have likely misperceived the na-
ture of the action the Court had taken and its public policy implications.

Despite the relative frequency of misreporting documented in our data, it
might be argued that for some cases a denial of certiorari is, indeed, tanta-
mount to a decision on the merits. As noted previously, that is surely the case
for the actual litigants involved. More broadly, however, there are likely to be
instances where a case's policy issues are resolved definitively by a certiorari
denial. When, for example, the issue before the Court is a very narrow one and
quite fact intensive, as in the Wyoming water rights dispute mentioned earlier,
certiorari denial clearly ends the matter for all intents and purposes and may
serve the same function as a merits ruling. In such a setting, misreporting the
certiorari denial as a merits decision seems to be a less egregious media error.
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It is not our intention to enter the debate outlined earlier regarding the
meaning of certiorari denials. Indeed, it is clear that in some instances it makes
good sense to talk in terms of the broad substantive implications of the Court's
refusal to hear a case, while in other instances it does not. With this in mind,
the certiorari denial news stories were coded for whether the Court's docket-
ing action definitively resolved the underlying policy issue raised by the case.
In only four of the twenty-two certiorari denial stories deemed inaccurate
(18.2%) could the Court's refusal to hear a case be deemed definitive in na-
ture. Three of the eighteen certiorari denial cases were the focus of these
stories: the case of the Dalkon Shield settlement, the sinking of the Rainbow
Warrior, and the water rights case from Wyoming. In these instances, the net-
works' misreporting of the Court's action may not have been very conse-
quential since the denial of certiorari in these three cases amounted, as a prac-
tical matter, to the resolution of the issue involved.

This leaves, however, an overwhelming majority (18, 82%) of inaccurate
stories about the fifteen other cases for which the Court's certiorari denial was
not definitive in nature. Faulty reporting here is especially problematic since
the issues involved in these cases were very controversial and would likely arise
again in subsequent litigation before the Court.

Reporting such certiorari denials as if the Court had made substantive de-
cisions on the merits was clearly avoidable. As several examples we have pre-
sented make clear, the networks are indeed capable of reporting certiorari de-
nials accurately. Thus, despite its relative frequency on television evening
news programs, it appears that there was and is little reason for misreporting
the Court's docketing decisions. The consequences of such misreporting can
best be seen in instances where the Court ultimately makes a merits ruling in-
consistent with earlier reporting of a certiorari denial on the issue involved. A
striking example of such an occurrence emerged when the Court resolved the
substantive issues in the Operation Rescue cases in our data set in favor of the
antiabortion group (Bray, et al. v. Alexandria Women s Health Clinic, et al.
[1993]) in a subsequent term.

SUMMING UP

The picture that emerges of network news coverage of Supreme Court dock-
eting decisions is not a very happy one. Understandably, coverage of such
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decisions is quite limited. In our 1989-90 data set the granting of certiorari in
seven cases received coverage on at least one network newscast, and in three
of those instances (cases dealing with abortion, flag burning, and gender dis-
crimination) all the network newscasts reported the Court's decision to hear
the case. These stories illustrated that when certiorari grants are covered, they
deal with prominent and much anticipated cases brought before the Court.
Importantly, in all instances when a certiorari grant was reported, the net-
works got the story fundamentally "right." In each instance the Court decided
to hear a case and it was reported as such. Interestingly, policy implications
were never projected from the Court's granting of certiorari.

Reporting in network newscast stories covering certiorari denials, however,
was considerably more problematic. Twenty-nine stories were broadcast on
certiorari denials in eighteen different cases. Broadly, the issues raised by the
cases denied review and receiving newscast attention fell almost exclusively in
the legal domains of abortion, privacy rights, the First Amendment, and equal
protection. Focus on such emotional and controversial areas is, of course, not
surprising. Four instances of certiorari denials were prominent enough to re-
ceive attention across all three network newscasts. These included denials in
a case contesting a product-liability settlement involving the Dalkon Shield,
a case dealing with the rights of homosexuals in the Armed Services, a case
dealing with efforts to remove the Catholic Church's tax-exempt status be-
cause of its antiabortion activities, and a case dealing with the efforts of Op-
eration Rescue to blockade abortion clinics.

Most striking in our findings is the fact that of the twenty-nine stories fo-
cusing on certiorari denials, only seven (24.1%) accurately and unambigu-
ously characterized the Court's refusal to hear the case. In the plurality of sto-
ries covering certiorari denials (14,48.3%) the Court's inaction was presented
as if it were a decision on the merits! Coupled with the eight stories coded
conservatively as "ambiguous" in their presentation of what the Court had
done, essentially three out of four of the certiorari denial stories (22, 75.9%)
misrepresented the Court's action. Importantly, in only four (18.2%) of these
instances could the Court's certiorari denial be characterized as "definitive"
in any sense. Moreover, there were a number of stories in which the network
newscast included a projection of broad policy implications from the Court's
"action."

The data clearly underscore that coverage of the Court's docketing deci-
sions by the network newscasts is cursory at best. By no means do we wish to
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suggest, however, that the Court's docketing decisions warrant more substan-
tial coverage than they now receive. Rather, it is our contention that coverage,
when given, can be more accurate than that we have analyzed. Indeed, we have
seen a range of reporting from that of the Operation Rescue certiorari denial,
which was characterized as a decision on the merits across all three networks
(a "merits" characterization that the Court "reversed" when the issue was ac-
tually resolved on the merits in the Bray case alluded to above), to a certiorari
denial in a case dealing with the Catholic Church's tax-exempt status, where
one network correctly presented the case as a denial, a second network char-
acterized the denial ambiguously, and a third newscast presented the denial as
a merits holding by the Court!

Viewed in the context of several examples of accurate reporting of the
Court's docketing decisions, even certiorari denials, it is puzzling why the
newscasts do not present docketing decisions more accurately more of the time.
Given our earlier discussions of the commercial imperatives of network news-
casts, the cynical observer may suggest that a central focus on accuracy often
diminishes the drama associated with a story lacking a definitive resolution,
thereby hampering a broadcast's commercial appeal. Certainly, as we have
seen, certiorari stories are generally terse presentations delivered by news an-
chors without the benefit of elaboration by the network's Supreme Court cor-
respondent, perhaps a recipe for inaccuracy in reporting. When questioned
about the greatest difficulty that television journalists faced in covering the
Court, Supreme Court Press Officer Toni House asserted, "The major prob-
lem [for] the journalist covering the Court is for him to get it right" (quoted
in C-SPAN, 1996). This admonition carries great weight when reporters (and
news anchors) make the decision to cover a docketing decision of the Court.
First, "get it right." Having done so, the reporter remains free to analyze,
speculate about, and draw implications from a docketing decision that, in the
first instance, has been presented accurately.3

The thrust of our analysis in this chapter is clearly substantive, not theo-
retical. We have proceeded from the premise that media coverage of the Court
has consequences for the information that the citizenry possesses about what
the Court has done. We have demonstrated that the mass public may often be
constrained in its knowledge by faulty presentations or misrepresentations of
the Court's behavior. Clearly, such misinformation can misdirect individual
decision-making and behavior in directions not contemplated by or gleaned
justifiably from the Court's decision not to decide.
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Which Decisions are Reported?
It's the Issue, Stupid!

"They're more driven to stories that will produce ratings, and, therefore, they may be
evaluating stories not on the basis of their importance, but how they'll play - whether
it meets sort of a bar-stool test, whether people will fall off their bar-stools when they
see the story coming on television."

Carl Stern, former NBC news correspondent

The data we have presented throughout this volume make very clear that the
networks' primary interest in the Court is focused on its docket and the deci-
sions that are handed down each term. Further, as chapter 5 has illustrated,
the Court's rulings in the terms' leading cases were the primary focal point of
network news coverage. It was equally clear, though, that only a small pro-
portion of cases, even of these leading cases, were reported during each of the
terms in our analysis. The question remains, then, what influences the choice
of which cases to cover? There have been others before us who have examined
this question empirically, and their work is discussed briefly below. This re-
search, while noteworthy, has been infrequent and limited in a number of
ways. We then turn to our own analysis of the factors related to the coverage
by the three networks of the cases that were granted certiorari and eventually
decided on their merits with full opinions during the 1989 term. Our effort
builds on and attempts to overcome many of the limitations in the previous
research and has enabled us to understand more precisely how the choice of
which cases to report is made by network news personnel.

PREVIOUS RESEARCH

Over the past several years there have been three studies that speak directly to
the question of which factors influence the choice of which Supreme Court
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cases to report. One examined the coverage afforded the Court's rulings by
television, newspapers, and news magazines during the 1986 term (O'Cal-
laghan and Dukes, 1992), another examined just newspaper coverage of deci-
sions in the 1985 and 1986 terms (Gates and Vermeer, 1992), and the third
study focused exclusively, as we do, on television coverage of the Court's rul-
ings (Greco-Larson and Tramont, 1993). Together, these studies provide a
foundation for our research, but all three yield very different results and are
weakened significantly by limitations that we have sought to overcome in our
analysis.

Jerome O'Callaghan and James Dukes's (1992) analysis was modest, focus-
ing on the issue in each case as the primary explanatory variable in the re-
porters' choices of cases to report. The authors defined the issues in their
study utilizing the categories employed in the National Law Journal's annual
summary of decisions: civil rights, criminal law, economic, First Amendment,
and other issues. Their data indicated that civil rights cases were afforded the
greatest attention (indeed, grossly disproportionate attention in light of their
proportion on the Court's docket) by all three forms of media, not surprising
considering the appeal of such issues to most audiences. More specifically,
they found that the newspapers gave somewhat greater attention to economic
issues than the other news sources, reflecting, perhaps, a recognition that they
served a more educated and politically sophisticated audience; this seems par-
ticularly plausible considering the elite nature of the papers analyzed (the New
York Times, the Los Angeles Times, and the Chicago Tribune). The networks
gave less coverage to economic issues than newspapers, but more than the
news magazines, which focused almost exclusively on civil rights cases. This
suggests the possibility that the news magazines aimed their coverage at the
least sophisticated following of all three mediums.

Melissa Gates and Jan Vermeer's (1992) more ambitious multivariate analy-
sis of newspaper coverage of the Court was based on their assumption that re-
porters, in their effort to make efficient use of their time and other resources,
would use cues to make choices about which cases to cover. The authors
posited that cues would fall into two general categories, case importance and
conflict in the decision. They operationalized conflict as (1) whether the
Court overturned the most immediate lower court decision, and (2) whether
there was unanimity in the case (as measured by the number of opinions writ-
ten). Case significance was operationalized by (1) the seniority of the justice
writing the majority opinion, (2) participation by the U.S. government as an
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amicus in the case, (3) participation by the United States as a direct party to
the litigation, and (4) the length of time between oral argument and a merits
decision. Several additional variables were also included, such as the number
of decisions announced on the same day, whether the case had been petitioned
from a federal or state court, and the issue involved in the case.

Their data, collected from four newspapers, revealed that conflict in a case
(measured by the total number of opinions written) served as a primary cue
to reporters that they should report the decision. Other important cues were
the number of cases decided on the same day and the case issue.

Stephanie Greco-Larson and Tramont's (1993) study is, perhaps, the most
relevant to ours since they examined network news coverage of the Court's
decisions. Like Gates and Vermeer, these authors used a cue-driven theory to
guide their analysis of the length and placement of news stories broadcast
about decisions made during the 1989 calendar year. Their model included
many of the variables included in Gates and Vermeer's study, in addition to
several others including (1) the number of dissents written, (2) the page length
of the case, and (3) whether Chief Justice Rehnquist wrote the majority opin-
ion. Additionally, (4) the involvement of a famous or "quirky" person or inci-
dent, (5) the involvement of sex, (6) interest groups and/or the U.S. govern-
ment, (7) whether the majority opinion was written by Justices Marshall or
O'Connor, (8) whether the case was a class action suit, and (9) the case issue
(First Amendment, race discrimination, abortion, and criminal rights) were
included. Finally, the model included as independent variables indicators of
the legal importance of a decision, measured by (10) the number of law review
articles that cited the case in the two years following the decision, and (11) the
number of federal court opinions that cited the decision in the subsequent two
years.

Interestingly, and in contrast to the other studies, Greco-Larson and Tra-
mont's analysis revealed that the amount of television coverage decisions re-
ceived (measured by the length of the stories) was almost completely attrib-
utable to the "legal importance" variables. While the placement of the news
stories in the newscast was in part predicted by other variables in the model,
their analysis clearly emphasized the legal community's attention to the case
as a cue for network television reporters.

Our analysis of television coverage of the Court's decisions is informed in
part by this research, but it also represents our effort to avoid several limita-
tions of these studies. For example, Greco-Larson and Tramont's use of data
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from a calendar year means that their analysis is based on cases from two
distinct Court terms. Since Court terms may differ in a number of respects,
including personnel and docket, this is somewhat problematic and unneces-
sary, particularly since data from discrete terms are certainly available. Addi-
tionally, their model appears to be underspecified as their choice of variables
is not as theoretically driven as it might be. This is particularly evident in the
power of the legal importance variables in their model, which would appear
to be important on their face, but are also post hoc and may reflect rather than
cause media attention. Other variables, such as whether Marshall or O'Con-
nor authored the opinion or whether the case was a class action suit, seem to
lack any theoretical basis for inclusion in their model.

Another potential problem we have identified can be found in O'Callaghan
and Dukes's use of the National Law JournaPs summary of decisions. Our
own work has convinced us that the Journal's classifications are frequently
based on an inaccurate identification of the fundamental legal conflict in the
cases. For example, for the 1989 term, the Journal categorized Missouri v.
Jenkins as a civil rights case because the substantive issue in the case was the
racial segregation of public schools. However, as noted in chapter 5, the con-
flict before the Court, and on which the ruling was made, was whether a fed-
eral judge had the power to order local officials to raise taxes to pay for de-
segregating the schools. The issue at hand, then, was the limits of judicial
authority, not desegregation.

Similarly, the Journal categorized Peelv. Attorney Registration and Discipli-
nary Commission of Illinois under the rubric Attorneys when in fact the case
involved a question about commercial speech implicating the First Amend-
ment's application to legal advertising. Because of these and other examples,
we believe that focus on the JournaFs issue areas calls O'Callaghan and
Dukes's analysis into question.

These difficulties are exacerbated by collapsing the many Journal issue cat-
egories into the four that they do (Gates and Vermeer's analysis is also limited
in this way). For example, their Economic Issues category subsumes decisions
categorized by the Journal as Federalism or Labor and Employment, both of
which are clearly not necessarily economics cases.

Finally, Gates and Vermeer's analysis contains some limitations in the oper-
ationalization of key variables. For instance, conflict on the Court is measured
by the total number of opinions written in a decision. The authors do not, how-
ever, examine the actual case vote. In their analysis, then, a case decided five
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to four may, depending on the number of opinions written, be seen as less con-
flictual than a unanimous decision accompanied by several concurring opin-
ions. Additionally, attention to the senior justices' authorship of opinions and
the length of time between oral argument and the decision on the merits are
lacking a theoretical basis for their inclusion in the model.

DATA AND VARIABLES

Our analysis of the networks' choice to cover particular Court rulings is based
on data collected about the 128 decisions on the merits handed down with full
opinions during the 1989 Court term.1 The networks' news stories on the
cases reported during the term were the source of our dependent variable; the
independent variables in our model were measured from analysis of the case
summaries reported in the U.S. Reports.

Dependent Variable

Our purpose in this analysis is to understand why some rulings are reported
and others are not. To that end, our dependent variable is simply the num-
ber of network newscasts that reported on a particular Supreme Court deci-
sion. The variable ranges from no coverage (coded zero) to coverage by all
three networks (coded 3). We believe that this measure of coverage is more
meaningful and precise than that used by Greco-Larson and Tramont, for
example, whose dependent variables were the length and placement of the
news stories. The fundamental question, we feel, particularly given the na-
ture of the coverage of the Court our data have revealed, is whether or not a
decision is reported at all.

Independent Variables

The independent variables in our model include measures that are case spe-
cific and/or institutionally determined (such as amicus participation, govern-
mental involvement, and case vote), as well as those that tap media constraints
and notions of newsworthiness (such as the number of cases decided on a par-
ticular day and the issue area of the case). The full model included the follow-
ing variables.
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Decision Date. It is an empirical reality that a disproportionate number of
Supreme Court decisions are announced and concentrated at the end of the
Court's term, and that decisions are announced more sporadically and un-
predictably throughout the remainder of the Court's annual session. Addi-
tionally, and as chapters 2 and 3 indicated, reporters and news producers are
well aware that the rulings announced at the end of the term are most likely
to contain a disproportionate number of the term's most important ones. Con-
sequently, television news is likely to pay greater attention to the Court's ac-
tions at the end of the term than at any other time during the session. In other
words, television coverage of decisions handed down in June (coded 1) is more
likely than when decisions are handed down during the other eight months of
the term (coded zero).

Number of Cases Announced on the Same Decision Day. As we know, airtime on
a network newscast is a very scarce resource and the news' content represents
a far cry from the New York Times\ adage, "All the news that's fit to print."
Not only does news about the Court always compete with the rest of the day's
news events, but on a particularly busy Court decision day, cases compete with
each other as well. This variable simply measures the number of decisions
handed down on the same day, varying from one to nine decisions. The ex-
pectation is, of course, that as the number of cases announced on the same day
increases, the likelihood that any one of them will be reported will decrease.

Lower Court. Cases arrive at the Supreme Court's doorstep from lower federal
courts as well as from state supreme courts. These courts vary along a number
of dimensions, including the populations that they serve and, we think, in the
perceived policy importance of cases that they hear. Thus, there may be a link
between the court that was the most immediate source of the case and the like-
lihood that the Supreme Court decision would be reported. To test the possi-
bility of this link, we determined the lower court source of the case and created
a dummy variable, assigning a 1 if the case had come to the Court from the D.C.
Circuit Court of Appeals, the Second Circuit (which includes New York), the
Ninth Circuit (which includes California), the Supreme Court of New York,
or the Supreme Court of California, and a zero for any other lower court.

Action of Supreme Court vis-a-vis Lower Court. Conflict is often a signal to tel-
evision personnel of a newsworthy event. In the context of the Court, conflict
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may be manifested in a variety of ways, including the stand that the Court
takes in relation to the lower court's ruling. We make the argument that
Supreme Court affirmances of lower court decisions are perceived as less
newsworthy and, consequently, are less likely to be reported. In contrast, re-
versals of lower court rulings are more likely to receive coverage, while
"mixed" Supreme Court holdings are likely to fall between reversals and af-
firmances in terms of their newsworthiness along this conflict dimension.

Supreme Court Case Vote. Another, perhaps more obvious, manifestation of
conflict in Court decisions is the final vote in the decision, as it reflects the
degree to which there is disagreement among the justices. We expect that
greater division, as it is reflected in the final vote, is likely to result in greater
attention by the network newscasts. We measured this conflict with a five-
point scale, ranging from a unanimous vote (coded zero) to a highly divided
vote (5-4, 4—3, coded 4). In between these extremes are the possibility of
a highly cohesive (8-1, 7-1, 6-1, or 5-1 coded 1), a moderately cohesive (7-2,
6-2, or 5-2, coded 2), and a moderately divided (6-3, 5-3, or 4-2, coded 3) vote.
In three instances, the Court's holding in a case resulted from a mixed vote by
the justices on separate issues; as a result, the vote in these three cases was
coded as not ascertainable, and the cases were eliminated from our analysis.
This left 125 cases in our analysis.

U.S. Government Involvement in a Case. It has become commonplace in judi-
cial politics research to take note of the "most favored status" of the federal
government in federal court processes. In particular, analysts have taken note
of the government's successful contribution to shaping the Court's docket as
well as its propensity to win cases on the merits at the Court. We expect that
the government's involvement in a case will be a signal to reporters covering
the Court that the case represents a potentially important instance of litiga-
tion, with a greater level of governmental involvement increasing the likeli-
hood of coverage. Our measure of the government's involvement ranges from
no involvement in the case (coded as zero) to being a direct party in the litiga-
tion (coded as 3). In between these two possibilities, the government may have
filed an amicus brief (coded 1) or may have fallen just short of being a direct
party by filing an amicus brief and participating in oral argument (coded 2).

Total Number of Amicus Briefs Filed in a Case. The examination of interest
group activity in the judicial process has been the subject of a long and con-
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tinuing tradition of scholarship. In recent years, the focus on groups has gone
beyond studying their behavior in pressing for policy change through the
courts to include consideration of how the participation of groups affect the
behavior of others in ongoing judicial processes (see, for example, Caldiera
and Wright, 1988). The most common form of interest group participation in
the courts is the filing of amicus briefs and, certainly, as groups represent the
interests of particular subsets of the American population, amicus filings in a
case may alert reporters to the potential policy significance and/or the po-
tential impact of a case. Our expectation, then, is that cases that attract a
greater number of amicus briefs will have a greater chance of being reported
on the network newscasts. We measured the number of briefs filed in a case
by intervals of five, with zero indicating no briefs, 1 indicating up to five briefs
filed, 2 indicating up to ten briefs, and so on. If there were more than twenty-
five briefs filed in a case, it was coded as 6.

Issue Area of Case. Given the commercial dictates of television news and con-
cerns about audience appeal, interesting visuals, conflict, and drama, the sub-
ject matter of litigation has often been regarded as a potentially important fac-
tor in the choice of which decisions to report. As our consideration of previous
research has illustrated, however, operationalizing and measuring issue areas
have been problematic enterprises. One primary difficulty has been the cate-
gorization of issues, for which others have relied on the National Law Jour-
naPs end-of-term summary. We have found this summary lacking, for reasons
previously stated, and have instead defined issue areas on the basis of a full
reading of each case's syllabus reported in the U.S. Reports. Doing so has al-
lowed us to be sensitive to differences among issues while, at the same time,
limiting the number of categories utilized for meaningful data analysis. Our
coding resulted in categorizing cases as First Amendment, criminal justice,
other rights and liberties, judicial power, federalism, economic (including tax-
ation, commerce, antitrust and bankruptcy cases), and other (including, but
not limited to, civil procedure, federal programs, labor and employment, at-
torney-related) cases. We included these issue areas as dummy variables in our
model, with each case coded as 1 if it involved the issue and zero if it did not.

RESULTS

As Table 7.1 illustrates, nearly three-quarters of the Court's 1989 decisions on
the merits were not reported by any one of the three networks. Interestingly,
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Table 7.1. Decisional coverage, 1989 term
(percentages in parentheses)

Amount of coverage

No coverage
One network
Two networks
Three networks
Totals

Number of decisions

95 (74.2)
9(7.0)
9(7.0)

15(11.7)
128 (100.0)

of the decisions that did receive airtime on some network, the plurality
(45.5%) were covered by all three networks and the vast majority (72.7%)
were covered by at least two networks. At the same time, however, some inde-
pendence can be seen in the networks' choices with nearly three out of ten
decisions reported (27.1%) airing on only one newscast. The following dis-
cussion suggests several factors that were related to these choices during the
1989 term.

Several interesting relationships emerge from an examination of the bi-
variate correlation matrix presented in Table 7.2. First, the choice to report a
case is clearly associated with a number of variables that are included in our
analysis. As we expected, the correlation between the number of amicus briefs
filed in a case was significantly related to that case being covered (r = .428, p <
.01), as were the case vote (r = .190, p < .05), the decision date (r = .246, p <
.01), and three issue areas, First Amendment (r = .316, p < .01), other rights
and liberties (r = .182, p < .01), and economic issues (r = -.167, p < .05). All
of the relationships were in the predicted direction. A greater number of briefs
filed was associated with network coverage of a case, as was a case ruled on in
June, greater internal conflict (in the form of a divided vote among the jus-
tices), and cases involving First Amendment and other rights and liberties is-
sues. On the other hand, the negative coefficient for cases involving economic
issues suggests that the networks chose not to report rulings that involved this
type of issue, as we expected.

It is also interesting to point out that several of our variables were not sig-
nificantly related to whether or not a case was reported by the networks. Ap-
parently, the involvement of the U.S. government had very little relationship



Table 7.2. Correlation matrix ofdecisional coverage and independent variables, 1989 term (coefficients are Pearsons r)

TV coverage
Action cf. lower court
No. of briefs
Decision date
First Amendment issue
Criminal justice issue
Other rights issue
Judicial authority issue
Federalism issue
Economic issue
U.S. gov't
Case vote"
Lower court source
No. of cases on same day

TV
cov-
erage

1.00
-.008

.428**

.246**

.316**

.083

.182*
-.015
-.073
-.167*
-.109

.190*
-.086
-.019

Action
cf.

lower
court

1.00
-.114

.023

.003

.032
-.040
-.033

.023
-.074

.044

.086
-.065
-.063

No.
of

briefs

1.00
.405**
.096

-.158*
.360**

-.068
.010

-.034
-.061

.107

.040

.069

Deci-
sion
date

1.00
.088
.002
.066

-.123
-.031
-.047

.036

.091
-.046

.488

First
Amend-

ment
issue

1.00
-.219**
-.112
-.094
-.106
-.143
-.110

.064
-.063

** .045

Crim-
inal

justice
issue

1.00
-.184*
-.155*
-.175*
-.235**
-.112

.302**
-.040

.165*

Other
rights
issue

1.00
-.079
-.089
-.120
-.071

.055
-.086
-.033

Judicial
author-

ity
issue

1.00
-.075
-.101

.024
-.101

.030
-.042

Feder-
alism
issue

1.00
-.114
-.065
-.172*
-.002
-.057

Eco-
nomic
issue

1.00
.172*

-.218**
.203*
.007

U.S.
gov't

1.00
-.157*

.016

.007

Case
vote"

1.00
-.052

.084

Lower
court
source

1.00
.029

No. of
cases on

same
day

1.00

*p < .05, 1-tailed; ** p < .01, 1-tailed; n = 128.
an=l25.
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to whether the networks reported a case; and, indeed, the negative correlation
coefficient suggests that cases with less involvement by the government were
associated with greater network attention. Similarly, and surprisingly, the
number of decisions handed down on the same day was not related to the
choice made by networks.

While bivariate statistics provide a starting point from which to understand
the relationship between our independent variables and television coverage of
the Court's rulings, they are limited because they do not consider the inde-
pendent effect of multiple factors on the dependent variable. To get a more
complete understanding of why the networks chose to report the Court deci-
sions that they did, we conducted a multivariate, ordinary least squares analy-
sis. The results are presented in Table 7.3.

The analysis revealed that, when controlling for other factors, the internal
conflict (case vote) was not significantly related to the likelihood of network
coverage of Court decisions. Additionally, the predictive strength of cases that
did not involve issues related to the First Amendment, criminal justice, or
other civil liberties was not great in the multivariate model. Similarly, the in-
volvement of the government, the Court's action vis-a-vis the lower court, and
the lower court source of the case were not important factors in the decision
to report.

Several important variables that we expected to influence this decision did,
in fact, do so. It is quite clear that the greater number of amicus briefs filed
in a case increased the likelihood that the case would be reported by at least
one of the networks. Also, and quite interestingly, the date of the decision and
the number of cases decided on the same day were predictors of decisional
coverage in 1989. Based on the correlation matrix in Table 7.2, which indi-
cated that the number of cases handed down on the same day was not signif-
icantly correlated with decisional coverage but was correlated to the date of
the decision (r = .488, p < .01), we might have removed from our model the
number of decisions made on the same day. Since the two variables are sub-
stantively distinct, however, including both was appropriate. The multivari-
ate analysis suggests, even when both variables were included in the model,
that the networks were, indeed, more likely to report a case when it was the
only one or one of only a few handed down on the same day. Similarly, the
networks were more likely to report a case when it was ruled on in June, as
opposed to other times during the term.

The data are also quite clear about the significant influence of the case is-
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Table 7.3. Multivariate ordinary least squares
analysis ofdecisional coverage by network TV,
1989 term (estimates unstandardized; standard

error of estimates in parentheses)

Variables

No. of cases on decision day

U.S. government involvement

Lower court source

Action vis-a-vis lower court

No. of amicus briefs

Case vote

Decision date

First Amendment issue

Criminal justice issue

Other rights and liberties issue

Judicial authority issue

Federalism issue

Economic issue

» = 126

B

-.085**
(.040)
.013

(.063)
-.071
(.197)
-.012
(.082)
.316****

(.094)
.034

(.051)
.392*

(.216)
1.221****
(.277)
.659***

(.227)
.602*

(.326)
.204

(.363)
.177

(.319)
.082

(.267)
R2 = .371

Adj.R2 = .297

*p< .10; **p< .05; ***/>< .01; ****p< .001.

sue in the choice by the networks of which cases to report. Two types of is-
sues, First Amendment and criminal justice issues, are those that are most
likely to attract the attention of network newscasts and these issues clearly in-
fluence the choice about which decisions to report.
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DISCUSSION

Conflict within and outside the Supreme Court was included in our model as
a cue for reporters for essentially two reasons. First, we believed that conflict
among the justices in a case, and conflict between courts, would be potentially
interesting to those judicial and other political actors concerned with the func-
tion of precedent and the balance of power between courts. Second, and par-
ticularly important from the perspective of television, conflict tends to be dra-
matic and can make for interesting viewing; it gives onlookers the opportunity
to take sides in the debate and to participate, albeit indirectly, in the event. We
expected, then, that Court decisions that involved conflict, in one form or an-
other, would be more likely to be reported on network news programs than
those in which conflict did not exist.

The results presented above indicate that both forms of conflict were not
compelling factors in the choice of which decisions to report during the 1989
term. One explanation of the apparent lack of interest in conflict, both within
and between courts, may be related to the absence of public knowledge about
the Court. With very little information about what the Court does or how
justices reach their decisions, viewers may see conflict within the Court as
neither important nor exciting. It may be that a five-to-four or six-to-three
decision does not mean very much to the average viewer and, consequently,
such conflict may not make a decision newsworthy. Similarly, with viewers
having little public information about the processes by which cases get to the
Court and what it means for the Court to overrule a lower court's decision,
this type of conflict is likely to be seen by reporters as not particularly news-
worthy. Finally, and related, conflict with regard to the Court is not made
easily visual; considering the significance of visual information for television,
the inability for the networks to capitalize on this aspect in their medium may
dissuade them from relying on conflict as a primary cue for whether to report
a decision or not. And, indeed, as chapter 5 indicated, the case vote and the
case history were only reported infrequently in the stories broadcast by the
networks.

The absence of any relationship between the federal government's involve-
ment in a case and decisional coverage is somewhat surprising. If average
viewers lack knowledge and are unconcerned about the Court's activities, they
are likely to be at least more aware of and interested in the current adminis-
tration and its activities. When the administration files an amicus curiae brief,
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it has gone public with its concern about the outcome of the case; certainly,
when the government's attorneys argue the cause, federal interest in the out-
come is even more evident; and, as a direct party to the case, the extent of the
federal government's interest is quite clear. Nevertheless, while the American
public may be interested in the government's position on important political
and social issues, and such information is potentially newsworthy, the data in-
dicate that the government's position, as communicated in the ways that we
have measured, does not act as a cue for reporters when they are making
choices about which cases to report.

One possible explanation for this is that, with limited resources, reporters
are affected most by factors that have a direct and immediate bearing on their
time constraints and provide readily available information. For example, the
number of decisions announced on the same day and the date of the decision
appear to be important predictors of decisional coverage. As we expected, de-
cisions are more likely to be reported when there is only one or very few an-
nounced on the same day, making it easier for reporters to develop stories and
get air time for them. Similarly, the data indicate that it is true, or at least it was
in 1989, that decisions announced in June are treated as more newsworthy.
This is so despite the difficulties that reporters have when too many decisions
are announced on the same day, an occurrence that happens most often at the
end of the term.

Our data also indicate that the number of amicus briefs filed in a case, in-
cluding but not exclusively those submitted by the government, acts as a sig-
nificant cue for reporters. As we have noted previously, the recent research on
interest groups and the Court has emphasized the role that these briefs have
played in the justices' decisions to grant or deny certiorari, concluding that
these briefs are often an indicator of a case's societal and political significance
(Caldeira and Wright, 1988). In addition, the past decades have seen a renewed
interest in the role of groups utilizing the judicial process to pursue their pol-
icy ends.

It appears, then, that the political importance of interest groups is not lost
on the networks when choosing cases to cover. Group spokespersons are a
primary and frequent source of information and commentary about Court de-
cisions, as our data presented in previous chapters have demonstrated. Addi-
tionally, the activities of interest groups, including demonstrations and press
conferences, can make for interesting and, at times, dramatic television. Thus,
the utilization of amicus briefs as a cue for reporters is not surprising.
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Finally, it is not at all surprising to find that the issue involved in a case is
a primary factor in the choice to report the decision handed down in that
case. While the American public may be relatively uninterested and unin-
formed about the Court and its activities, it is not lacking interest in many
of the substantive issues with which the Court ultimately deals and about
which it fashions policy. In addition, the medium of television is more
amenable to presenting some issues than others; those that arouse contro-
versy or emotion, for instance, are likely to be covered more often than those
that do not.

Thus, during the 1989 term, cases about First Amendment issues or crim-
inal justice issues were those that were the most likely to receive network tel-
evision attention. Additionally, cases involving other rights and liberties also
served as cues to reporters looking for newsworthy stories to broadcast on the
evening news. In contrast, cases involving debates about judicial power, fed-
eralism, economic issues, and other miscellaneous issues were considered less
newsworthy by the networks and, consequently, were less likely to attain de-
cisional coverage.

A closer look at the actual decisions made in each of our issue categories
makes the choice to report them even more obvious (see Table 7.4). Among
the First Amendment decisions receiving airtime were those about the
right to burn the flag (U.S. v. Eichman), pornography (FW/PBS v. Dallas and
Osborne v. Ohio), religious freedom (Oregon Employment Division v. Smith),
political patronage (Rutan v. Republican Party of Illinois), and the separation
of church and state (Jimmy Swaggart Ministries v. California Board of Equal-
ization and Board of Education of the Westside Community Schools v. Mergens).
A total of twenty-two stories were broadcast across all three networks about
these ten cases, with five of the cases broadcast on each of the three networks.

The criminal justice cases included several search and seizure decisions
(Alabama v. White, Michigan State Police v. Sitz, U.S. v. Verdugo-Uriquidez,
Maryland v. Buie, Minnesota v. Olson, and Horton v. California). The other de-
cisions in this category that were reported, with one exception (Holland v. Illi-
nois, a Sixth Amendment case), were about rights guaranteed by the Fifth
Amendment. A total of twenty-four stories were broadcast across the net-
works on these twelve cases.

Finally, our other rights and liberties category included three important
and controversial decisions about the right to die (Cruzan v. Director, Missouri
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Table 7.4. Cases reported by the networks in various issue categories, 1989 term

Issue area/cases Number of stories reported

First Amendment
U.S. v. Eichman (3)
FW/PBS v. Dallas (2)
Osborne v. Ohio (3)
Oregon Employment Division v. Smith (3)
Rutan v. Republican Party of Illinois (3)
Board of Education of the Westside Com-

munity Schools of Mergens (3)
University of Pennsylvania v. EEOC (1)
Austin v. Michigan Chamber of

Commerce (1)
Milkovich v. Lorain Journal Co. (1)
Jimmy Swaggart Ministries v. California

Board of Equalization (2)

Other rights and liberties
Cruzan v. Dir., Missouri Department

of Health (3)
Metro Broadcasting v. FCC (2)
Washington v. Harper (2)
Hodgson v. Minnesota/Ohio v. Akron

Center for Reproductive Health (3)

Federalism
Perpich v. Department of Defense (3)

Criminal justice
Alabama v. White (2)
Michigan State Police v. Sitz (3)
U.S. v. Verdugo-Uriquidez (3)
Maryland v. Bute (3)
Minnesota v. Olson (1)
Horton v. California (0)
Holland v. Illinois (2)
Baltimore City Dept. of Social Services

v. Bouknight (2)
Maryland v. Craig (3)
Pennsylvania v. Muniz (2)
Idaho v. Wright (1)
Illinois v. Perkins (1)

Judicial power
Spallonev. U.S. (1)
Missouri v. Jenkins (3)

Economics
California v. American Stores (2)

Miscellaneous Other
General Motors v. U.S. (I)
Pension Benefit Guaranty Corp v. LTV

Corp. (3)

Department of Health) and abortion rights (Hodgson v. Minnesota and Ohio v.
Akron Center for Reproductive Health). It is interesting to note the dispropor-
tionate coverage received by these cases and that all were reported by all three
networks.

In contrast, among the two categories of cases that received the least amount
of television coverage were miscellaneous other decisions and economic deci-
sions. These cases included an environmental case (General Motors v. U.S.)
and a case involving a federal program (Pension Benefit Guaranty Corp. v. LTV
Corp.). Only one economic decision was reported, California v. American
Stores, an antitrust case.
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The decisions in the first three categories are clearly those that were po-
tentially more interesting, stimulating, controversial, and sexy to viewers, and
that made for the potentially "best" television coverage of the term. Far fewer
of these types of cases fall into the latter categories. Thus, it is not at all sur-
prising that First Amendment, criminal justice, and other rights and liberties
decisions were reported with greater frequency than others, and we would ex-
pect this to be the case in any Court term.

CONCLUDING REMARKS

Unraveling the mystery of which Supreme Court case decisions are reported
and which are not on the television news is a vexing, albeit not intractable,
problem. Clearly, careful attention must be given to measurement concerns,
the derivation of variables, and their theoretically driven justification.

Our analysis is suggestive of the overriding importance of the subject area
of Supreme Court cases coupled with interest group amicus participation in
those cases for understanding which Supreme Court decisions receive cov-
eted network news time. Clearly, the myriad of issues housed under the rubric
of civil rights and liberties is more telegenic than the considerably less emo-
tional, divisive, and personalized facets of the Court's docket that make up the
bulk of its publicly "invisible" workload. In addition, substantial interest
group activity cues reporters that a case of potentially widespread public pol-
icy importance with interested publics "out there" has been decided and war-
rants coverage consideration. In this sense, our findings about the importance
of amicus filings for understanding which case decisions receive television
coverage resonate well with collateral work in other areas of judicial politics
research that has focused our gaze on the importance and implications of
group activity in the judicial process.

The relationships that we have uncovered are, we believe, substantively as
well as statistically significant. The seemingly low amount of variance ex-
plained by our model is, in our view, more robust than suggested by the num-
bers alone. At bottom, we believe that the Court is and will remain a relative
"side show" on the network newscasts and that, to a certain extent, coverage
of Supreme Court decisions will always represent, except for the truly rare
"landmark" rulings, a residual of scarce broadcast time left over from the day's
more pressing and more television-friendly events. In this sense, we believe
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that no model of decisional coverage by television newscasts can completely
explain the variance in coverage simply because many of the most important
variables are not readily identifiable or easily measured. As Tim O'Brien ad-
mitted, he was often forced to concede that newscast producers had "bigger
fish to fry" than some cases he was seeking to get in the lineup. In this sense,
the ability of a Supreme Court case decision to enjoy scarce airtime may
depend at least as much on events emanating from the Oval Office, Capitol
Hill, international "hot spots" and crises of the moment, and "sensational
events" both home and abroad as it does on the variables explored in our
analysis.
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Television News and the
Supreme Court: All the
News That's Fit to Air?

"Television . . . provides little more than a headline service for news . . . which mir-
rors the world like the curved mirrors at the county fair. Reality is reflected, but it
seems badly out of shape and proportion."

Doris Graber, Mass Media and American Politics

"I think the network television coverage of the Supreme Court has atrophied to the
point that it's not informing the public very much about what's going on."

Fred Graham, former Supreme Court reporter for CBS News

"Of course the news media can contribute to a more democratic society. The job of the
press is to help produce a more informed electorate. A more informed citizenry will
create a better and fuller democracy."

Michael Schudson, The Power of the News

Our inquiry began with the recognition that a democratic polity presupposes
meaningful linkages between governmental institutions, the political elites
who staff such institutions, and the mass public that is governed by these in-
stitutions. In the American context such linkages are most readily seen, per-
haps, in the systematic operation of free and open elections that, the theory
goes, make the institutions and the elites who govern through them "account-
able" to the mass public. One key ingredient in this recipe for the democratic
brew, of course, is the recognition that a free flow of meaningful information
is critical for the mass public if their efforts at assessing governmental behav-
ior and assuring accountability have any hope of being the product of informed
and reasoned judgments. As Michael Delli Carpini and Scott Keeter under-
score, "The more citizens are . . . informed about the issues of the day, the be-
havior of political leaders, and rules under which they operate, the better off
they are, the better off we are. . . . Ultimately, democracy rests on the backs of
its citizens" (1996:61).

230
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The ingredients in the recipe that constitutes the democratic ideal are
spelled out by Michael Schudson:

Suppose that citizens are rational, interested in public affairs, and have access to ef-
fective participation in politics. Classical democratic theory takes this for granted.
Classical thinking about journalism also takes this for granted and then assumes that
the job of the news media is to help citizens achieve what political scientist Robert Dahl
calls an "adequate understanding" of political issues. Helping citizens toward "ade-
quate understanding" has long been and still should be a leading aim of the news
media. (1983: 13)

When the ingredients in Schudson's recipe blend as they should, societal
gains will follow. As Schudson argues elsewhere, "Of course the news media
can contribute to a more democratic society. The job of the press is to help
produce a more informed electorate. A more informed citizenry will create a
better and fuller democracy" (1995: 204).

The correspondence of reality to this democratic ideal regarding the rela-
tionship between the government and the governed will be most problematic
in institutional settings such as the Supreme Court, where direct electoral
accountability does not exist and where informational flows are the weakest.
Clearly, the federal judiciary is the most invisible branch of our national gov-
ernment and the branch about which the public is most ill-informed. The
implications of this context for the lack of reporting on the Court and for mis-
reporting on the Court are underscored by the observations of Linda Green-
house:

Given such widespread ignorance, and in light of the Court's role as an important par-
ticipant in the ongoing dialogue among American citizens and the various branches
and levels of government, journalistic miscues about what the Court is saying and
where it is going can have a distorting effect on the entire enterprise. (1996a: 1539)

We have argued throughout that the most critical conduit for information
about courts generally and, in particular, the Supreme Court, is television
news. Indeed, the Court as an institution has an unusually limited public pres-
ence save for the manner in which it is portrayed on the evening newscasts
and, to truly account for the low informational base the public displays re-
garding the Court and its work, we must first understand how the Court is
presented to the public on television. That effort has been the primary thrust
of this volume. Understanding the nature of the linkage between the Court
and the public that television news provides is particularly critical since the



232 Television News and the Supreme Court

Court, lacking the power of the purse and sword must, perforce, rely in part
on a willing public to follow its policy dictates. As Richard Davis has observed,
"Without the legitimacy bestowed by the public, the Court's effort to resolve
. . . issues would be futile. The Court's ability to affect public policy would be
weakened" (1994: 146).

Our inquiry into network television newscast coverage of the Court began
with the exploration of the world of the journalist, particularly the television
reporter, covering the institution. We relied a great deal on extended inter-
views with television journalists, past and present, who covered and continue
to cover the Court beat. We found, not surprisingly, that the Court itself is the
source of many obstacles that stand in the way of "better" Supreme Court re-
porting, while the nature of the journalistic profession and, in particular, the
broadcast news industry, is far from blameless.

The working reality of the Supreme Court beat starts with the recognition
that covering the Court is different in kind from covering other governmen-
tal institutions for a number of reasons. Perhaps first and foremost, the Court
straddles the worlds of law and policy with the consequence that judicial "pol-
itics" has a very different flavor from that practiced in the executive and leg-
islative realms. The Court is much less open and accessible to and more in-
sulated from the press than other governmental settings. Clearly, the Court is
less interested, because of its insularity, in what the media has to say about it
and, by extension, to what the public knows and learns about it.

Partly as a consequence of the nature of the Court itself, the substantive fo-
cal point of the Supreme Court beat is different from that of other institu-
tional coverage as well. Reporters, by and large, do not cover the Court's
personalities and its processes of decision. Rather, it is largely the Court's out-
put, its decisions, and, particularly, those rendered with written opinions that
serve as grist for the media mill. In reporting those decisions, reporters are
"soloists" to a greater degree than they are in other institutional settings in
their efforts to make sense of what it all means, however complex and nonde-
finitive a ruling may appear to be. While the Court does have an active and ex-
tremely helpful Public Information Office, the office serves primarily as a
conduit for publicly available information, not a "source" for journalists. The
Public Information Office does not attempt in any way to place a "spin" on
Supreme Court news. In this context, the relatively small Supreme Court
press corps emerges as a close-knit group of colleagues. They share informa-
tion and perspectives widely on a beat where group interests and their
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spokespersons, and not the decision makers themselves, serve as the primary
actors attempting to manipulate the media interpreters of the Court's ac-
tivities.

While a good deal of our analysis relates generally to the manner in which
the Court is reported, our primary focus was on television coverage of the
Court. Clearly, television does bring some unique strengths to its coverage of
the institution. Primary among them is its ability to place a human face on a
case and to portray the human drama and consequences that often lie behind
the complex legal issues brought to the Court for resolution. Just as clearly,
however, there is much about the Supreme Court beat that makes it particu-
larly inhospitable for television coverage, especially within the constraints of
the networks' nightly newscasts.

Perhaps the most obvious problem faced by television journalism in cover-
ing the Court is the inability to bring its cameras and microphones into the
Courtroom for coverage of oral argumentation and the announcement of de-
cisions. While this liability is a real one and receives considerable press and
public attention, it is important to recognize that there are a number of other
factors that also create vexing problems for television coverage of the Court.

These include, for example, relative paucity of "action" at the Court for
long periods of time, coupled with its propensity for backloading announce-
ments of important decisions at the very end of its yearly term and, often, on
the same crowded decision days. While some cases do offer television inter-
esting stories to tell, just as often they involve complex legalisms and techni-
cal issues that are not conducive to broadcast news coverage. The problem is
particularly acute given the limited news window enjoyed by network news-
casts, which necessitates that Supreme Court decisions often have to be re-
ported in time frames well under half a minute long. Further, the Court itself
has taken on an increasingly shrinking docket in recent years. This, combined
with its seeming reluctance to issue pathbreaking "landmark" rulings, has re-
sulted in newscast producers pulling in the reins on the resources they expend
in covering the Court, while also diminishing their expectations about its im-
portance as a source for television news stories. Clearly, reporters who cover
the Court on television news today generally cover more widely defined beats
than they did years ago, and they find it more difficult to get Supreme Court
cases on the air than once was the case.

The current state of television news coverage of the Court reflects, in
part, a coming together of the difficulties the beat creates for journalists,
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with important changes in the broadcast news industry that surfaced in the
mid-1980s with the emergence of "infotainment" as the dominant mode of
newscast coverage. Our interviews underscored the perception that, all too of-
ten, news values have been trumped by production values in the business. The
judgments of editors and producers, including their substantive interpreta-
tions of events they were not, necessarily, qualified to assess, often supplanted
the professional judgments of senior Court journalists. We were struck by the
candid admissions of two extremely well-respected journalists that, as net-
work correspondents, they occasionally went on the air and reported on the
Court in a manner that was not, in their view, factually correct or, alternatively,
in a fashion that they viewed as incomprehensible.

Our examination of television coverage of the Court has benefited immea-
surably from the observations and perceptions of the journalists who gave
freely of their time and their perspectives. The richness of their observations
is impossible to quantify. The major thrust of our analysis, however, was em-
pirical in its orientation, and several complementary efforts were taken in our
study to portray, systematically, the manner in which the Court is covered by
television news.

We began at the microlevel with a detailed examination of newscast cover-
age of two unusually prominent and potentially landmark case settings in the
controversial and emotionally laden areas of affirmative action (the Bakke case)
and abortion (the Webster case). Both case decisions were widely anticipated,
and both litigation settings were marked by record-breaking interest by or-
ganized groups in the Court's decision as evidenced by historic levels of
amicus participation.

While neither Bakke nor Webster turned out to be the definitive rulings
widely expected, both demonstrated that, at times, television expends con-
siderable resources in covering the Court. The stories reported multiple facets
and decision points in each of these cases, including many prior to the cases'
oral arguments and before the decisions were rendered in each case. Bakke
and Webster served as a lead story on newscasts with relative frequency, and
an extraordinary amount of airtime was devoted to each of these cases on de-
cision day.

In both case settings, the networks seized on those facets of the case that
best enabled them to turn coverage from the Court itself to those focal points
considered much more television friendly and "newsworthy" for network
newscasts. In Bakke, that meant a focus on Allan Bakke himself as well as on
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the internal struggles within the Carter administration as it arrived at a heav-
ily negotiated affirmative action policy position. Webster''s case setting, while
somewhat different, also resulted in television turning away from the Court
itself. In this instance the primary story became the underlying group strug-
gle that the case reflected in American society, coupled with considerable
analysis of the political implications of the litigation, particularly for state leg-
islative processes and ongoing electoral battles. The modes chosen to present
these cases allowed television news to transform ostensibly legal stories into
more comfortably reported political and human dramas, thereby allowing
journalists to utilize sources, attempt to obtain dramatic footage, and, more
generally, report the cases in a manner that much resembled other politically
oriented journalism.

Despite the resources spent on reporting Bakke and Webster, television
news coverage of these two cases still fell somewhat short on several substan-
tive dimensions. Reporting of both cases was visually bland with respect to
the focus on the Court and substantively thin in many respects, such as the
relative infrequency with which both case facts and case history were pre-
sented to establish a context for coverage. "Spin doctoring" the news occurred
with regularity in both case settings through the observations of the news-
casters themselves as well as through the utilization of sources. Often, prog-
nostications would inflate the likely impact and importance of the cases while
accentuating the emotionally laden aspects of the cases' content. When the
cases didn't "deliver" what was expected of them, newscasters came full cir-
cle and began to place their eggs in the basket of the next "great" case that
they could see clearly on the horizon.

Coverage of decision day in these two widely reported case settings was os-
tensibly "accurate" but still substantively thin, accentuating a winner/loser
approach that clearly outdistanced attention to decisional detail. Thus, in
Bakke coverage, the personal victory for Allan Bakke weighed more heavily
than the focus on the meaning of the case for the broader affirmative action
issue; in Webster, the victory for the pro-life forces in the Court's upholding
of Missouri's strict regulation of abortion clearly overshadowed the coverage
of the survival of Roe v. Wade. In the final analysis, the networks took their
best shot in these two case settings, resulting in coverage that was compara-
tively substantial and, for the most part, accurate. It offered, however, little
sophistication, nuance, or depth.

Our macrolevel study of television coverage of two full Supreme Court
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terms (the October 1989 and October 1994 terms) underscored that coverage
of cases such as Bakke and Webster represented television coverage at its best,
with general coverage of the Court considerably more lacking in breadth and
depth. Our analysis confirmed that most coverage of the Court is focused on
docket-related activities. In the 1989 Court term coverage of some facet of
fewer than one in four Supreme Court cases was aired on some newscast at
some time. In the 1994 term such coverage fell to less than one in five cases
drawn from a considerably smaller docket. Indeed, partly as a reflection of that
docket change, fewer than half as many stories were broadcast about the Court
in the 1994 term when compared to 1989!

While "leading" cases received, as they should, the lion's share of televi-
sion interest and coverage (indeed, coverage of the 1994 term focused exclu-
sively on such leading cases), importantly, there is not wide-ranging coverage
even in this rarified case subset. Thus, in the 1989 term, some coverage was
given to half of the cases operationalized as leading cases, while in the 1994
term fewer than half of such cases were covered in any way. More generally
and, in our view, most importantly, several of our indicators gauging the sub-
stantive content of television coverage (in both leading and routine case set-
tings) further substantiated the message gleaned from our interviews. Televi-
sion newscast coverage of the Court diminished from the earlier to the later
Court term that we studied, and the decline in coverage of the Supreme Court
was dramatic.

As generally problematic as television's coverage of the Court appears, it
was also evident that some facets of the coverage offered are patently more
blameworthy than others. Few would dispute the notion that misinforming
the public is a greater sin than not informing them, and our analysis revealed
that in television's relatively infrequent focus on the Court's docketing be-
havior — the decisions to hear or decline to hear cases — inaccuracy in report-
ing was a relatively common happenstance.

Interestingly, while newscasts portrayed accurately the Court's decisions to
hear cases in their understandably infrequent forays into covering the grant-
ing of certiorari, reporting on certiorari denials was much more problematic
and replete with error. Indeed, such decisions to not hear a case were routinely
reported as decisions on the merits upholding the rulings of the courts below.
Such misreporting has clear and important implications for the state of citi-
zen knowledge about judicial policy and, indeed, can have a direct link to er-
rant behaviors that can be traced to inaccurate public perceptions of the state
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of the law. This problem is exacerbated in the majority of circumstances where
our analysis revealed that the certiorari denial being misreported was not, in
any sense, a definitive resolution of the underlying issue. In short, more than
two out of three stories covering the Court's docketing decisions covered cer-
tiorari denials, and in more than three out of four of these stories television
news "got it wrong" through ambiguous or blatantly erroneous mischarac-
terization.

The final facet of our empirical analyses was an effort to explain the rela-
tive importance of several case characteristics for the networks' choices to de-
vote scarce airtime to covering Supreme Court decisions. Variables tapping
the nature of a case and its level of conflict were utilized in the multivariate
statistical analysis. As we expected, our results underscored the critical im-
portance of the case's underlying issues, more specifically whether it involved
the First Amendment, criminal justice, or other rights and liberties concerns,
for explicating television's decision to cover a case decision. In addition, we
found that while group involvement in a case as an amicus does not, neces-
sarily, lead to airtime for the group in eventual coverage of the case, it does ap-
pear to serve as a cue for reporters suggestive of the policy importance of and
public interest in the Court's resolution of the litigation. Thus, as group par-
ticipation as amici in Supreme Court litigation increased, so did the likelihood
that the case's decision would be reported on a network newscast.

The intent of our analysis was not, in any sense, to develop a case for the
indictment of network television newscast coverage of the Court. Nor do we
mean to suggest that in linking television news to public knowledge about
the Court that the evening newscasts are the sole television venue providing
the public with its information about the institution and its work. As Pete
Williams pointed out, "remember, television is a big critter":

If you watch COURT TV and watch Fred Graham's weekly preview and if you watch
CNN's thing,. . . and if you watch an occasional Nightline story about the Court [the
Today Show and our competition], then you're going to have a pretty good idea of the
bare bones of the Supreme Court. . . . So, you know, television is a big thing.

Granting Williams his point, the evening newscasts remain, nevertheless, the
primary vehicle through which most of the public, most of the time, will ob-
tain its information about what the Court has done.

While indicting network newscast coverage of the Court was not our goal,
uncovering the nature of that coverage was. Further, one of the guiding
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premises of our study was the suggestion that what the American public
"knows" about the Court must, of necessity, be closely linked to what infor-
mation they have received through television newscasts.

Clearly, nobody purports to claim that television's evening newscasts offer
"model" citizens the broad informational base that they "need" to participate
fully and effectively in a democratic polity. Recall the words of Doris Graber:

If judged in terms of the information needs of the ideal citizen in the ideal democracy,
the end product... is inadequate.... [Television ... provides little more than a head-
line service for news . . . which mirrors the world like the curved mirrors at the county
fair. Reality is reflected, but it seems badly out of shape and proportion. Most of us,
however, only faintly resemble the ideal citizen, and most of us look to the media for
entertainment. . . . By and large, American mass media serve the general public about
as well as that public wants to be served in practice rather than in theory. (1989: 105)

The general situation that Graber describes is no better and, we think, con-
siderably worse with regard to coverage of the Court. The portrait we have
drawn suggests that there has been a precipitous decline in newscast attention
to and coverage of the Court. As Fred Graham opined, "I think the network
television coverage of the Supreme Court has atrophied to the point that it's
not informing the public very much about what's going on." In a similar vein
Carl Stern added, "I suppose there are still some urgent items off the top that
people will tune in for, but they simply don't get enough knowledge of mat-
ters that are undramatic but which are important in a political society to civic
participation."

We have argued throughout that the state of affairs we have portrayed in net-
work newscasts has important consequences for the beliefs people hold about
the Court and what it has done, as well as implications for the actions and be-
haviors people pursue based on what they have been told (and, indeed, not told)
on the evening news. The situation is particularly acute for an institution such
as the Court, which reaches the public almost exclusively through the limited
news coverage that it receives. In effect, one could argue that the implications
of the newscast coverage that the Court receives are considerably greater than
they would be in a setting where an institution's message reached the public in
alternative ways or in an institutional setting that was much less insulated,
characteristics that define public linkages to Congress and the presidency.

We have offered evidence that the Court and its members "enjoy" their in-
sularity, and, consequently, few initiatives have been pursued that would make
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the institution a more attractive venue for media attention. It appears that a
majority of the justices are content with the scenario suggested in a conven-
tional wisdom of long standing that the "myth" of the Court as an institution
outside the realm of politics is best sustained by maintaining the Court's rel-
ative invisibility. As Gregory Casey outlined the argument years ago:

Myth sustains mystique, which shelters an institution from the public eye. . . . But if
the mask of myth falls, people can see more clearly what is going on. If an institution's
involvement in raw political decision making becomes visible, people may develop con-
tempt for it. In contrast, invisibility and distance from the mass public sustain myth
and thus legitimacy. . . . [The] common thesis is that the High Court's myth together
with its essentially non-democratic ideology of judicial review flourish in the shade,
but might wither in the bright glare of public attention. . . . [Visibility would jeop-
ardize the Court's mystique and cause a decline in its legitimacy. (1974: 387)

Whether this thesis is true, of course, is an empirical question. Even if it
were answered in the affirmative, however, the question would still remain of
whether the desire to maintain a mythic view of the Court ought to sustain its
efforts at maintaining its relatively low public profile. Further, as an empiri-
cal matter, one might question whether there remains a "myth" about the
Court's policy-making role to begin with. As Richard Davis notes:

One of the arguments for maintaining distance from the press is to preserve the mys-
tique of the Court in the eyes of the public. The public, interest groups, and, to some
extent, the press itself, however, may already be questioning the reality of the mystique.
(1994: 148)

Perhaps even more to the point, there may be a good deal to be gained for the
Court and its justices in eschewing the myth and letting the public in to see the
Court and its work for exactly what it is. Rita Braver made the general point very
well in the context of discussing the implications of cameras in the Supreme
Court during the period when she covered the institution for CBS News:

To a certain extent to demystify anything is to undermine confidence in it, but I watch
these arguments day after day and I find them inspiring. I think people's confidence
in the Court would be, rather than undermined,. . . reinforced. They would see how
serious these people are about their jobs, and how smart they are. When you hear con-
stitutional principles talked about in language that you can understand, it's thrilling. I
think it would be much better for the public. (Quoted in Davis, 1994: 151)

For the public to receive more and better information about the Supreme
Court on television news, fundamental changes within the broadcast news
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industry and/or within the Court itself would appear to be the only avenues
available for facilitating such an outcome. We are convinced that the impetus
for change in the context of the commercial imperatives of the broadcast news
industry will not emanate from television news as long as nothing changes
about the nature of the Court as a news-making venue. We also recognize that
this is not a state of affairs that is likely to cause many justices on the Court
great concern. We feel, however, that it should. As Richard Davis has under-
scored:

The future of press relations does not hold great promise for maintaining the Court's
traditions. If resisted, technological advances will increasingly isolate the Court from
its most important base - the mass public. (1994: 159)

We do not mean to suggest, of course, that the Court should alter its docket
to hear more "newsworthy" cases, or that it should strike out boldly to take
new policy initiatives to attract media attention and public notice. We do not
feel that justices should hold press conferences to "explain" their opinions,
nor do we believe that the Court's Public Information Office should alter its
role as a conduit for information to that of a "source" for journalists. Indeed,
we do not even issue a call for the Court to immediately open its doors to
"gavel-to-gavel" camera coverage of its public proceedings, oral arguments,
and decision announcements. We recognize that the institution of the Court
transforms its traditions slowly and that it must walk first before it tries to run,
even in instituting relatively small changes considerably less radical and ill-
advised than the notions addressed above.

We do believe, however, that it must adapt its traditions if it cares, as we
think it should, about its relationship with the American public. Tim O'Brien
has opined, "I think there ought to be an educative function in what the Court
does, just as there is in what we do." Judge Gilbert Merritt, who chaired the
Federal Judicial Conference's committee that examined the issue of cameras
in federal courts, reminds us that "judges need to feel some obligation to com-
municate what they're doing" (quoted in Hodson, 1996).

And, indeed, we have recent evidence that one federal district court judge,
James Graham, both felt the "obligation to communicate" and did something
about it. Concerned about reactions in the black community to a decision he
had rendered that dismantled an affirmative action program in Columbus,
Ohio, Graham "mailed more than 60 copies of an 11 page summary of his de-
cision along with a cover letter to black ministers, lawyers, and other leaders
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throughout the city." Graham's summary of his opinion was written "with the
hope that it will help the average citizen to understand the court's decision,"
which ran 183 pages in length followed by a fifty-four page appendix. Ex-
plaining this unusual and, perhaps, unprecedented action in his cover letter,
Graham wrote:

I think it is vitally important that the community understands why the court has found
the plan unconstitutional, but I recognize that few, if any, will have the time, opportu-
nity or inclination to read a decision of this length, (in Ruth, 1996)

While by no means suggesting that Supreme Court justices should rou-
tinely go to the lengths exhibited by Graham to communicate better with the
public he serves, we do feel that there are steps that the Court and its justices
could and should take that represent changes around the edges of the Court's
relationship with the press generally and with television in particular. These
changes could facilitate "better" and more inclusive news coverage of the in-
stitution.

For example, Supreme Court justices should, as several increasingly have,
make themselves available to the press more routinely to illuminate the pro-
cesses through which the Court decides cases. Nothing in such meetings
should, or would, compromise the substantive deliberations in ongoing cases,
nor, indeed, should justices discuss the substantive deliberations that occurred
in those cases that they decided in the past. In addition, the public appear-
ances of the justices should be open to press coverage.

Further, attention should be placed on possible alterations of the Court's
decisional calendar with an eye toward spreading the announcement of deci-
sions over a greater number of decision days and, as important, avoiding the
issuance of multiple decisions on a given newsday. Little, we suspect, could or
should be done to change the reality of most decisions coming down toward
the end of the term. Thus, we are by no means suggesting that the justices
should alter their decisional and opinion writing processes to reach decisions
more quickly. Rather, we simply take note that, even at the end of the term,
issuing decisions across a greater number of days and, perhaps, even extend-
ing the Court's term for a limited number of days to avoid massive decision
days would facilitate news coverage, particularly on television, immeasurably.
In the process, the Court will ensure that more of what it does reaches the
public it serves.

We have saved for last a suggestion that is, we think, viewed as most radical
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by some and most inevitable by others. That is, of course, a call for opening
the Court's doors to coverage by television cameras. At the outset this should
be accomplished on a limited and experimental basis. There are many ways,
of course, in which such a major change could be implemented. We feel that
such an effort would be most likely to succeed if it followed in the wake of col-
lective planning by the Court and the television news industry.

Indeed, it is important to underscore our more generalized belief that the
responsibility for achieving more meaningful coverage of the Supreme Court
lies jointly with the Court itself and the news media. Here, we echo the view
articulated succinctly by Linda Greenhouse:

Despite our divergent interests - the press corp's interest in accessibility and infor-
mation, the Court's in protecting the integrity of its decisional processes - 1 am naive
enough and out of step enough with the prevailing journalistic culture, to think of these
two institutions as, to some degree, partners in a mutual democratic enterprise to
which both must acknowledge responsibility. The responsibility of the press is to com-
mit the resources necessary to give the public the most accurate and contextual re-
porting possible about the Court, its work, its members, and its relationship with other
branches of government. The Court's responsibility is to remove unnecessary obsta-
cles to accomplishing that task. (1996a: 1561)

Following any one or, indeed, even all of our suggestions would not guar-
antee, necessarily, that the coverage television news gave the Court would be
substantively "better" than what we have analyzed throughout this book.
Clearly, however, the breadth of the coverage the Court received (and the
"headline" information the public received) would increase considerably.
Further, it is reasonable to assume, until proven otherwise, that a Court that
was more receptive to media coverage generally, and television coverage in
particular, would benefit from both greater breadth and depth of coverage as
the institution attained added luster as a potential news source. In the "field
of dreams" we have offered, if the Court builds it, television news will come.
In the final analysis, it is the American public that will reap the greatest ben-
efits from being introduced to an institution where, as Pete Williams observed,
there are "people . . . wrestling with what the founding fathers had in mind
when they formed this country":

To think that there are these people in America that struggle with what it is that we're
supposed to be all about every day. That's their job, and I just think that's fascinating -
that as we seem to spin further and further toward the twenty-first century and we
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don't know what the hell we are, well, here, there is this little . . . group of people who
come in and say, "Wait a minute. Maybe George Washington and Thomas Jefferson
meant this for us." . . . It shows that the Constitution is such a living document. That
it really counts. And as we seem to get further and further away from these common
touchstones in our lives, the Supreme Court really provides that. Now the trouble is,
how do you call attention to that on television? I think that it can be done, and I think
there's a real niche for it, but for some reason, the current attitude is that people don't
want to see that. . . . I don't know. Maybe that underestimates what people are inter-
ested in.





Appendix
Schedule of Interviews

Fred Graham
Toni House
Tim O'Brien
Carl Stern
Jim Stewart
Pete Williams

March 9, 1996
March 5, 1996
September 27,1995
March 6, 1996
March 7, 1996
March 5, 1996
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Notes

1. TELEVISION NEWS: A CRITICAL LINK BETWEEN THE
SUPREME COURT AND THE AMERICAN PUBLIC

McLeod, Kosicki, and McLeod (1994) present a very thorough review of the lit-
erature in this regard. For example, the research on agenda setting suggests that
the media, by their choice of what to report, establish the salience of various po-
litical issues for American citizens (Funkhouser, 1973; Iyengar and Kinder, 1987;
McCombs and Shaw, 1972). Additionally, some research suggests that the media
can form and change public opinion in the realm of campaigns (for instance,
Fazio and Williams, 1986; Granberg and Brown, 1989; Krosnick, 1988; Rice and
Atkin, 1989). Priming, the idea that the media may encourage its users to think
about certain topics, has also received scholarly attention (Berkowitz and Rogers,
1986; Iyengar and Kinder, 1987). Framing, or the process by which the media
may package the news in such a way as to promote users to think about a topic in
a particular way, has also been the subject of considerable research (Gamson and
Lasch, 1983; Gamson, 1992; Tuchman, 1978). For evidence that the media may
have the effect of actually limiting what viewers learn from the news, see Arter-
ton (1984), Neuman (1976), Patterson (1980). For more recent evidence that the
learning process of the media audience may be complicated by psychological fac-
tors, see Ferejohn and Kuklinski (1990), Gunter (1987), and Robinson and Levy
(1986).
Some have even taken note that, "despite such limitations, network news finds
plenty of time for frivolous subjects intended to entertain rather than inform. If
the evening news were expanded to one hour, this would not guarantee more in-
depth coverage. If anything the repetitious and evasive surface quality of televi-
sion news would become more evident, and an hour more unsatisfying. . . . Time
is not an iron-clad determinant of content" (Parenti, 1993: 56-57).

247



248 Notes to Pages 159-168

5. A TALE OF TWO TERMS:
THE 1989 AND 1994 COURT TERMS

1. The index to the archive was used to identify all stories referencing the Supreme
Court during this term. While the October 1989 term dated from October 2,1989,
to June 27, 1990, our data set includes stories broadcast from August 23, 1989, to
September 27, 1990, in our effort to cast a broad net to ensure that no stories re-
lated to the Court's 1989 activities were excluded. Tapes of these stories were com-
piled by the archive and then were viewed and coded, in their entirety, by both au-
thors. Because we were so broad in our original selection, some stories in which
the focus on the Court was peripheral were eliminated from further consideration
in our analysis.

2. This total includes eight per curiam opinions, which are not signed by any one of
the justices.

3. These three publications are reasonable choices for information about the relative
prominence of cases heard each term by the Court and were used to identify the
noteworthy cases of the 1994 Court term as well. While not necessarily exhaus-
tive, this measure of "leading" or noteworthy cases is very inclusive as it includes
all cases identified by at least one of these three publications, as already noted.

4. We collected these data by accessing the archive's World Wide Web site at http://
tvnews.vanderbilt.edu/. News stories were selected by a very broad, comprehen-
sive search that included key words such as court, Supreme Court, U.S. Supreme
Court, and the names of the justices. As was the case for the 1989 term, our data
set includes stories broadcast just prior to and after the 1994 term to include sto-
ries and events related to the activities of the term. These dates are July 15, 1994,
through August 12, 1995.

5. Four federal laws were overturned in 1994: one related to Congress's power to reg-
ulate interstate commerce, two related to First Amendment protections, and one
related to the separation of powers. According to Greenhouse, these represent "an
unusually high number given that the Court had invalidated only 129 laws in its
previous 205-year history" (Greenhouse, 1995: 4).

6. Of this total, four were per curiam decisions.
7. For both terms, the total number of stories analyzed were not discrete Court-

related stories. Rather, when stories had multiple foci, such as instances when two
or three decisions were reported in the same broadcast segment, each Court-
related focus was recorded as a separate story. Additionally, both sets of stories
consisted of those in which the Court and its work were the central focus as well
as those in which the focus on the Court was more peripheral.

8. The number of signed opinions handed down by the Court has decreased steadily
in the past decade. In the 1989 term, the Court wrote 129 such opinions, 14 fewer
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than were delivered in 1986. In the 1994 term, the Court delivered 82 signed
opinions, and during the 1995 term the Court signed only 75 opinions. (We are
grateful to our colleague Larry Baum for sharing these data with us.)

9. Hodgson v. Minnesota is included in this list of thirty-two, but Ohio v. Akron
Center for Reproductive Health is not. The reason for excluding Akron is that the
networks more often than not treated the issue of parental consent for abortions
through their coverage of Hodgson. The rulings were handed down on the same
day and were reported in the same story in such a way that separating them into
distinct stories was not possible. Furthermore, interviews that were part of the
stories were with the interested parties in Hodgson. To avoid confusion and un-
due complexity, we treat Akrons coverage as part of Hodgson, referring in most
instances to Hodgson only.

10. Sandin v. Conner, which limited civil rights claims by prisoners against prison of-
ficials, and Arizona v. Evans, a search-and-seizure case involving computerized
warrants, were not covered by any one of the three networks.

11. Also reported in Tables 5.3 and 5.4 are stories about these cases that were broad-
cast between the three major stages of the decision-making process. These tables,
however, do not include the total number of stories broadcast on each case. Be-
cause a few stories reported in each term included only general information on
multiple cases, by way of introducing the Court's docket for the term, it was dif-
ficult to identify some of the cases and impossible to distinguish them as discrete
stories. As a consequence, these stories were not included in the tables.

12. We should note that the Court may have granted certiorari to some of the cases
in both terms prior to the starting date of our data sets. As a consequence, our
analysis may not include stories that were broadcast about some cert decisions.

13. For the 1989 data set, given the availability of actual videotapes, both the entire
length of each story in addition to the length of the specifically Court-related
components of each story were coded. In most cases, however, the two measures
were equivalent, and we chose to utilize the more meaningful Court-related
length. For the 1994 data set, though, we were limited in measuring length be-
cause the archive's indices do not allow for a precise distinction between the story
length and the Court-related length. Consequently, we have used in our analysis
of the 1994 data the story length, which is an overestimated measure of length in
the seventeen (15.3%) stories that included components that were not specifi-
cally Court-related.

14. Comparison between the 1989 and 1994 terms on the placement dimension is
not perfect because at the time of our data collection the commercial-break in-
formation was not readily accessible for 1994—95. Nevertheless, we were able to
divide the broadcasts into ten-minute increments, roughly estimating the com-
mercial breaks in a typical half-hour broadcast, and we were also able to identify
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the leading stories of the broadcast. Both help us to make some comparisons be-
tween the terms.

15. Of the thirty-one stories that mentioned Brennan, eight were in the context of
his resignation and twenty-two were docket-related. In contrast, thirty-one of
the thirty-three stories that mentioned Souter were about his nomination and
confirmation, and only one was docket-related.

16. Recall, though, that our data for the 1994 term came from the annotated index
of stories, which may not be totally inclusive of references to the justices.

17. Seven of the twelve stories that mentioned Breyer were in the context of his ap-
pointment and five were docket-related. All of the stories reported about Rehn-
quist were docket-related.

6. "THE SUPREME COURT DECIDED TODAY
OR DID IT?

1. Actually, two stories reported on the Court's decision to deny an application for
a stay but, for our purposes, given the manner in which the stories were presented
(that is, as if they were merits rulings), they have been included in the category
of certiorari denials. Justice Kennedy, in fact, in his dissent from the decision to
deny the stay, suggested that the application was analogous to a certiorari peti-
tion: "The lower court's actions require us to treat the stay application as a peti-
tion for certiorari" (109 L.Ed 2d 493). Subsequently, after the case worked its
way up through the Georgia court system, it was denied certiorari (without dis-
sent) by the Supreme Court. (See 502 U.S. 818.)

2. Actually, the story about the case of disputed water rights in Wyoming was also
quite thorough in its presentation of substantive information about the case. This
story was anomalous in the data set, however. Focused on a rather narrowly
framed case, it was one of the longest stories and one of only two news/feature
stories on certiorari. Broadcast on a Saturday night, we suspect that it provided
filler for a light newsday.

3. The authors are indebted to Stephen Wasby for this succinct phrasing of a solu-
tion to the problem examined here.

7. WHICH DECISIONS ARE REPORTED?
IT'S THE ISSUE, STUPID!

Due to missing data on the case vote variable, as will be explained in the follow-
ing pages, the number of cases included in our analysis is actually 125.
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