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PREFACE

This volume of NOMOS—the fifty-fifth in the series—emerged
from papers and commentaries given at the annual meeting of
the American Society for Political and Legal Philosophy (ASPLP)
in Seattle on September 3—4, 2011, held in conjunction with the
annual meeting of the American Political Science Association.
Our topic, “Federalism and Subsidiarity,” was selected by the Soci-
ety’s membership.

The conference consisted of three panels, corresponding to
the first three parts of this volume: (1) “Federalism, Positive Ben-
efits, and Negative Liberties”; (2) “Constitutions, Federalism, and
Subsidiarity”; and (3) “The Entrenchment of Local and Provin-
cial Autonomy, Integrity, and Participation.” The volume includes
revised versions of the principal papers delivered at that confer-
ence by Sotirios A. Barber, Steven G. Calabresi and Lucy D. Bick-
ford, and Daniel Weinstock. It also includes essays that developed
out of the original commentaries on those papers by Michael
Blake, Ernest A. Young, Andreas Fgllesdal, Jenna Bednar, Loren
King, and Judith Resnik. For the published volume, we invited an
additional author for each of the three panels, Ilya Somin, Vicki
Jackson, and Jacob Levy. We are grateful to all of these authors for
their insightful and timely contributions.

Thanks are also due to the editors and production team at New
York University Press, and particularly to Ilene Kalish, Alexia Tra-
ganas, and Caelyn Cobb. On our own behalf and on behalf of the
Society, we wish to express deep gratitude for the Press’s ongoing
support for the series and the tradition of interdisciplinary schol-
arship that it represents.

Finally, thanks to Courtney Gesualdi, Robert Hillenbrand, and
Christopher Mercurio, Fleming’s excellent research assistants at
Boston University; Jennifer Ekblaw and Stefanie Weigmann, his
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highly resourceful reference librarians; and Cameron Samuel-

son, his highly capable administrative assistant, for providing

expert assistance during the editorial and production phases of
the volume.

James E. FLEMING

Boston, June 2013

Jacos T. LEvy
Montreal, June 2013
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DEFENDING DUAL FEDERALISM:
A SELF-DEFEATING ACT

SOTIRIOS A. BARBER

Dual federalism is a doctrine of American constitutional law. De-
fending dual federalism is a self-defeating act because of what
dual federalism is and what it means to defend it. Dual federal-
ism is states’ rights federalism. It holds that when national authori-
ties exercise their constitutional powers they must respect the re-
served powers of the states. Dual federalism is to be distinguished
from national federalism, which comes in two forms, Marshallian
federalism and process federalism. I concentrate on Marshallian
federalism here, though I will conclude with a comment on pro-
cess federalism.

Marshallian federalism holds that when the nation’s govern-
ment is pursuing authorized constitutional ends it may freely dis-
regard the reserved powers of the states. John Marshall defended
this position in his best reasoned opinion, McCulloch v. Maryland
(1819).! Marshall’s federalism seems to be favored by the Suprem-
acy Clause of Article VI, which provides that the Constitution
and national laws in pursuance of the Constitution shall be the
supreme law of the land, anything in the constitutions or laws of
the states to the contrary notwithstanding. We may not have to give
the Supremacy Clause a nationalist reading, however. The Suprem-
acy Clause seems to presuppose that a national law can be consti-
tutional even if it conflicts with a state law, but maybe it means

3



4 SOTIRIOS A. BARBER

that a national law that conflicts with a state law is presumptively
unconstitutional for just that reason. This reformulated Suprem-
acy Clause would provide that national laws can trump state laws
only when achieving national ends (narrowly conceived) would be
unlikely otherwise.? Such a clause would border on the unwork-
able, of course, for any conflict between state policies and the
narrowest conception of national power can provoke an arguable
states’ rights claim, at least in domestic policy. But I ignore this dif-
ficulty to clear the way for my principal contention: Should there
be a dual federalist as well as a national reading of the Supremacy
Clause—or the Tenth Amendment, or the enumeration of powers,
or the breadth of national powers, or the Framers’ intentions, or
the formation of the Union, or the nature of liberty, or any other
matter material to the federalism debate, including the nature of
the Constitution as a whole—if there is an interpretive choice of
any description, dual federalism will (or should) lose the debate.
Marshall saw the Constitution chiefly as establishing, structur-
ing, and empowering an instrument for pursuing public goods
like national security and prosperity.? The Constitution for Mar-
shall was chiefly a charter of positive benefits, not a charter of neg-
ative liberties. Dual federalism takes a different view; it sees the
Constitution as a collection of restraints on the national govern-
ment, one kind of restraint being “states’ rights.” Marshall’s was a
positive constitutionalism; dual federalism belongs to a tradition
of negative constitutionalism. Marshall’s positive constitutionalism
makes more sense than negative constitutionalism because estab-
lishing a government to pursue good things makes sense while
establishing a government mainly to prevent government from
doing bad things makes no sense.* So there’s a case for Marshall-
ian federalism because there’s a case for the positive constitution-
alism to which Marshallian federalism belongs. My question here
is whether there’s a case for dual federalism. I deny this possibility
for a simple reason: an argument for dual federalism would have
to occur in a national forum, and the expectations of that forum
make it impossible to defend dual federalism. A defense of dual
federalism would have to be submitted to a national judge of some
sort, like Congress or the Supreme Court.” It would also have to
appeal to a controlling national good, like national prosperity or
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democracy or liberty. Yet in principle, dual federalism denies the
existence of both a controlling national good and an authorita-
tive national judge.® That’s why dual federalism is indefensible in a
national forum.

1. AN AXIoM

But must dual federalism appeal to a national good of some sort?
Might it appeal instead to an axiom of constitutional thought, like
“the powers of the [national] government are limited, and . . . its
limits are not to be transcended”?” Appeal to this axiom will fail
dual federalism once one realizes that (1) because the national
government is limited by norms regarding its ends, structures, and
available means, the national government would be “limited” in
important ways even if there were no states, and (2) the dual fed-
eralist notion of limited government conflicts with other consti-
tutional ideas. One such idea, from 7The Federalist No. 45, is that
“the real welfare of the great body of the people is the supreme
object to be pursued . . . and no form of Government whatever,
has any other value, than as it may be fitted for the attainment
of this object.”® This is what James Madison saw as the principle
of the American Revolution, and he applied it to the federalism
debate when he said: “Were the plan of the Convention adverse
to the public happiness, my advice would be, reject the plan. Were
the Union itself inconsistent with the public happiness, it would
be, abolish the Union. In like manner as far as the sovereignty of
the states cannot be reconciled to the happiness of the people, the
voice of every good citizen must be, let the former be sacrificed to
the latter.” Thus, the dual federalist view of “limited government”
is an option to be weighed against competing options; it’s not a
conclusion compelled by constitutional language, logic, or history.
The question is whether dual federalists can give a reason for their
interpretation of “limited government,” and once one asks this
question, the logic of the forum takes over, and dual federalism
loses before its argument even begins.

Before I show how this “logic of the forum” affects traditional
claims for dual federalism, let me anticipate an objection: that I'm
setting up a straw man.
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2. THE RECRUDESCENCE OF STATE SOVEREIGNTY

Is it true that, in principle, dual federalism denies that a national
agency should have final say in state-federal conflicts? Before the
Civil War dual federalists insisted that the Constitution was origi-
nally a contract between separate and independent sovereign
states and that the individual states retained the ultimate right to
decide whether the national government had exceeded its pow-
ers. Dual federalists realized that to submit state-federal conflicts
solely to the nation’s agents would be to abandon the theory that
the Constitution was a contract between separate and indepen-
dent sovereigns who could nullify unconstitutional national acts
and even withdraw from the Union. One might have thought that
the Civil War had silenced the contract theory. But this hasn’t hap-
pened. The states’ rights bloc on the Rehnquist Court affirmed the
contract theory and voided numerous national acts in the name of
“state sovereignty.”!” One defender of the Reagan Revolution has
located its roots in the Anti-Federalist denial that the population
of the United States constitutes one political community.!! At this
writing, proposals to nullify a variety of national acts are pending
in state legislatures in several sections of the country. And the gov-
ernor of the nation’s second-largest state has claimed its right to
secede from the Union in protest of national policies, especially
the Patient Protection and Affordable Care Act of 2010, “Obama-
care” to its critics.

Maybe we shouldn’t take this talk of nullification and seces-
sion seriously. After all, Reaganism and the Tea Party are national
movements, not separatist movements. They confirm what Walter
Berns said long ago about the states’ rights debate: at bottom it’s
a debate about what the nation ought to be.'”” Some conservatives
have acknowledged that they will need the power of the national
government to achieve their own ends nationwide.” When it
serves their purposes, conservatives can be expected to deny their
opponent’s rights to nullify and secede, just as their predecessors
did. John C. Calhoun proved to be more of a pro-slavery national-
ist than a states’ righter when he all but denied abolitionist states
a right to petition Congress to ban slavery in the territories and
the nation’s capital.” And South Carolina disregarded its own
past when it blamed its secession partly on free states that had
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effectively nullified the Fugitive Slave Act of 1850. So talk of states’
rights fluctuates with prudential considerations, and for this rea-
son few observers expect to see states acting on doctrines of nul-
lification and secession anytime soon.

On the other hand, one can wonder about the difference be-
tween the states’ nullifying congressional acts on their own and
the Supreme Court doing it for them. If the federal courts can
act on a premise of “states’ sovereignty,” why can’t the alleged sov-
ereigns do the same? Current talk of nullification and secession
may thus be a case of principle asserting itself against power—the
raw power that prevailed at Appomattox and installed a regime
of national supremacy, including national judicial supremacy.
Madison, Jefferson, and Calhoun all denied that federal judicial
supremacy was consistent with the contract theory, and today’s fed-
eral judiciary has embraced the contract theory. So maybe would-
be nullifiers and secessionists have political morality on their
side. This prospect should unsettle a people whose constitutional
thought expresses its political morality. Maybe we should take the
return to states’ rights seriously after all.

The least we can say is that if Berns was right about the states’
rights debate, dual federalism masks a substantive position. Cal-
houn didn’t have to come out of a closet; he was clear about what
he wanted the nation to be. Should we ask for candor on the part
of today’s states’ righters? I raise this as an honest question. Maybe
the states’ rights debate masks issues the country can’t handle
in a direct and forthright way. An obvious example from the last
century and a half of American history is the wisdom of the Civil
War Amendments. Did the nation know what it was doing when it
embraced all of its native born as its people and promised them a
government that would “lift artificial weights from all shoulders;

.. clear the paths of laudable pursuit for all; [and] afford all an
unfettered start and a fair chance in the race of life”?'

9. LIBERTY

The basic dual federalist claim is that states’ rights exemptions
from national power enhance liberty.' This claim can serve as a
paradigm for states’ rights arguments that flow from other goods,
like democracy and experimentation with different means to the
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general welfare. These claims occur in a context in which dual
federalists respond to requests from others for reasons that jus-
tify dual federalism. These responses must appeal to general and
impersonal goods, as distinguished from particular conceptions of
those goods. The dual federalist can say “dual federalism enhances
liberty.” She can’t say “dual federalism enhances Calhoun’s con-
ception of liberty,” for Calhoun’s view of liberty counts as a reason
only among persons who believe him infallible. The same holds for
any other conception of liberty, including conceptions of liberty
that interlocutors recognize as local. “Dual federalism enhances
South Carolina’s view or the South’s view or America’s view of
liberty”—none of these claims can count as a reason, for all these
authorities could be wrong. (We can imagine the nation accepting
Calhoun’s view of liberty; we can’t imagine an infallible constitu-
tion maker providing for constitutional amendments.) As it turns
out, the forum demands an appeal not to any conception of lib-
erty but to liberty itself—the real thing, or what available evidence
indicates is the closest feasible approximation to the real thing.!”
If the dual federalist submits reasons in good faith, therefore,
she submits her conception of liberty to what she regards as a pro-
cess (in court, the assembly, the journals, etc.) for discovering the
truth about liberty. Because an honest submission to this process
is a submission to its outcome, submitting parties indicate that the
truth about liberty is more important to them than their initial
conceptions of that good. The dual federalist who honestly sub-
mits her conception to a truth-seeking process does so because she
is not altogether certain about her conception. If she felt her initial
view to be true beyond question, she couldn’t recognize a need to
defend it, and she would attribute persistent disagreement either
to hopeless ignorance or to bad faith. Defending her view of lib-
erty in either case would make no sense. Of course, she might also
want to stand by her initial position regardless of its truth because
she valued a competing good, like her reputation for wisdom. In
this case, however, she would value her undeserved reputation (an
apparent good) only as a means to the presumably real goods that
flowed to her because of her reputation, and by defending what
she knew to be a false view of liberty she would act in bad faith.
If she were submitting reasons in good faith, she would presup-
pose more than a local or partial conception of liberty, the good
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in question, and she would assume that both she and her inter-
locutor valued membership in a community defined by the love of
liberty itself.

Now suppose that the best conception of liberty justified dual
federalism. This conception would have to be seen by both sides
as more than local or regional or even national. The American
view of liberty is no different from any other. It is valued only on
the assumption that it is true or closer to the truth than its com-
petitors. Since the value that justifies an institution also limits
its conduct, dual federalists who justify their position in liberty’s
name would have to believe the states themselves restrained by the
demands of liberty—liberty itself, liberty correctly understood, not
liberty as the states might conceive it. Should she give this con-
clusion institutional form, our dual federalist would become a
nationalist. Should she deny this conclusion institutional form, she
would expose her insincerity. “Liberty” would be a pretext for her;
she would value dual federalism for some other reason. Assume
her sincerity, and our dual federalist could remain a dual federalist
only if she believed that each of many states acting independently
is more likely than one government representing all the states to
approximate the one true or best understanding of liberty.

A more likely claim is that there is no such thing as liberty itself,
only different conceptions of liberty. But this can’t be a position
within a debate about liberty, which assumes, perforce, that the
interlocutors are talking about something, that they are testing dif-
ferent conceptions of the same thing. Were there no such thing as
liberty itself, a defense of dual federalism in liberty’s name would
be nothing more than an assertion of dual federalism. It would not
give a reason why anyone should agree. The only safe conclusion
within assumptions that enable ordinary constitutional discourse
is that in some seasons and respecting some matters some states
display a genuine concern with liberty and others don’t. Moreover,
sometimes and in some respects some states may do a better job
than even the national government. So a concern for enhanc-
ing liberty or promoting any other substantive good requires an
authority to delegate or recall power as circumstances indicate.
Authority to delegate and recall responsibility is constitutional
authority, and how to exercise that authority is a question of
policy. Malcolm Feeley and Edward Rubin have pointed out that
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a concern for substantive results, like enhancing liberty, is best
served by centralizing constitutional authority and decentralizing
policy responsibility where and as circumstances indicate.'®

Locating constitutional authority in one place, instead of thir-
teen or fifty, is necessary because the decision to delegate discre-
tion or recall it must flow from one judgment regarding ends and
means. Liberty is best served if the best feasible conception of lib-
erty is served. Some authority has to judge among competing con-
ceptions in particular situations. Liberty is best served also by the
agent with the best plan and the best resources, and one author-
ity must decide these questions too. Our question is whether this
authority should be one institution or many. One institution is
obviously superior to many because to be effective many institu-
tions would have to concur in one conclusion or one consistent set
of conclusions regarding means and ends. So if many, they must be
unified and therefore one. Many-as-one in the American context
signifies the United States in Congress assembled. If liberty is the
end to be served, states’ rights federalism is not the way to serve it.
Constitutional authority should belong to Congress as a practical
imperative, and we are left to hope that Congress is wise enough
to centralize or decentralize responses to the nation’s problems as
contingencies demand.

4. DEMOCRACY

What’s true for liberty as a basis for dual federalism is true of other
goods. Consider democracy and assume arguendo that widespread
participation in politics and government is a good thing. Also, sup-
pose that people participate more in state and local politics than
in national politics or that they would do so if state and local gov-
ernments assumed some of the responsibilities now exercised by
the national government. In this case, the argument would be that
dual federalism enhances democracy. This argument presupposes
one true or best understanding of democracy, namely, some form
of participatory democracy; and since this conception justifies
state power, it limits what the states can do in its name. Because no
such limit would be effective without a national agency to enforce
it, people serious about democracy would allow the national gov-
ernment to remedy state violations of democratic principles. Thus,
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an appeal to democracy could not have justified letting Texas and
other southern states define political parties as private associations
so that they could exclude black voters from the Democratic pri-
maries.'” And a history that includes white primaries proves that
the states can institute undemocratic practices. So a true love of
democracy would move people to construe the Fourteenth and
Fifteenth Amendments in a manner that permitted Congress and
the Supreme Court to police the states’ performance and devolve
or resume responsibility as circumstances required.

Related to the argument from democracy is an argument that
derives from a neo-Tocquevillian worry that tutelary government
(the “welfare state”) coupled with a global market and a deepen-
ing ethnic fragmentation may swamp individuals and communi-
ties with a sense of dependency and impotence. The present-day
Tocquevillian prescription for recapturing respect for ourselves as
“beings equally capable of exercising will and reason” involves rely-
ing less on coercive state power for public purposes and more on
voluntary private contracts, privatized governmental services, self-
governing industry and professional associations in lieu of regula-
tory bureaucracies, “the exercise of political rights as distinguished
from the enjoyment of . . . entitlements,” entrepreneurship as an
antidote to monopoly, and, of course, restrained national power in
favor of state and local power. Somehow this last policy is supposed
to enhance citizen participation in local government, school cit-
izens in the “habits of freedom,” arouse personal ambition, and
temper it “by affection for [one’s] neighbors,” as all of us allegedly
see “when citizens vote to tax themselves to pay for a school that
benefits the children of all, or most.”?

This general position raises a numbing array of factual ques-
tions, like how a culture of equal rights could have emerged in the
United States and whether it can survive without intrusive central
power; how tax-supported public schools differ from other sorts
of “entitlements”; how a regime can be committed to privatizing
public services at the same time that it would temper personal
ambition and school citizens in freedom through participation
in local government; how a sense of oneself as a self-directed and
reasoning being correlates with localist versus cosmopolitan senses
of self; and how deregulation of business will promote “private
associations” of workers, say, or deliberation among local citizens
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faced with corporations that flee if they don’t succeed in extorting
tax subsidies and regulatory relief, or deliberation among politi-
cians who owe their offices to legalized bribery, or citizenship in
a consumer culture for which business is at least as responsible
as government.

I'am not concerned with these questions here, however. My point
is that a Tocquevillian case for dual federalism is anything but a
case for dual federalism. It is a case for transforming the states into
instruments of Tocquevillian ends, most notably: active citizens
with a sense of personal responsibility and freedom from a slav-
ish materialism and the unintelligible forces “in whose existence
men come to believe.”” Tocquevillian ends are attitudinal ends,
and attitudinal ends imply a government with power to shape the
attitudes of its people, including power to influence their educa-
tion and even their religion.”” And since some states won’t pursue
Tocquevillian ends on their own (remember the white primaries),
the case for Tocquevillian ends is a case for Tocqueville’s central-
ized government and decentralized administration—discretion at
the local level within a framework of national policy.* One such
program was the Community Action Program of Lyndon John-
son’s War on Poverty (the Economic Opportunity Act of 1964),
which tried to bypass established local agencies and promote a
sense of empowerment among the poor by involving them in
neighborhood planning for job retraining, affordable housing,
and preschool education (Head Start).?* Beyond the Great Society,
other Tocquevillian programs include the No Child Left Behind
Act of 2001 and the charitable choice provisions of the Welfare
Reform Act of 1996, which require state agencies that receive fed-
eral funds to open contract bidding to religious institutions that
provide social services. Programs with these ambitions have little
to do with leaving each state to its separate thing.

5. SUBSIDIARITY

The principle of subsidiarity is 2 maxim of common sense that was
formally announced as a principle of Catholic thought by Pius XI
in 1931.% The principle holds that superior authority does injustice
when it deprives lower authority of discretion that lower authority
is competent to exercise. John Finnis explains that competence to
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make a decision is a virtue, exercising that virtue is a good for the
actor, and depriving a competent member of that good is wrong.
Finnis adds that “subsidiarity” signifies assistance (as in “subsidy”),
not subordination, and that “the principle is one of justice.” This
is a positive sense of justice that obligates governments and other
“associations” to cultivate the ability of their members to choose
and realize their commitments.?

Dual federalists who would enlist the principle of subsidiarity
will face three obvious and connected problems. First, the prin-
ciple presupposes a hierarchical order, not the dual sovereignty
that dual federalism claims. If the principle applied in the feder-
alism debate, therefore, it would apply in those policy areas that
all sides acknowledged as areas of national supremacy. Our ques-
tion would then be whether the principle could supply a reason
for restraining Congress’s pursuit of its ends in behalf of states’
rights. An affirmative answer would yield the following rule: “Jus-
tice demands that when Congress acts within its competence, it
should do all that it can to avoid interfering with the opportunities
of the states to act within their competence or even potential com-
petence.” To see what this might mean in practice, suppose Con-
gress decided to establish a military academy pursuant to its power
“to raise and support Armies.” A state could claim that this deci-
sion exceeded Congress’s power. The state could argue that even
though a military academy falls comfortably within a reasonable
interpretation of Congress’s Article I responsibilities regarding the
armed forces, the states have reserved the power to educate the
nation’s youth, and the Constitution requires that they should be
presumed competent to educate the nation’s officer corps. The
states could concede that this would be an awkward and inefficient
course, but they could also insist that it is morally the right course,
the only way to avoid doing “an injustice and . . . a grave evil and
disturbance of right order.”®

Dual federalism’s second problem would involve the Supremacy
Clause. Should subsidiarity be a constitutional principle, national
supremacy over the states would be freighted with contingency. A
congressional enactment wouldn’t displace a state action merely
by virtue of a conflict between the two. Congress could displace a
state’s policy only after Congress had tried “to furnish help” to the
states (like federal subsidies for state-operated military academies)
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and the states had proved themselves unable to produce the re-
sults that Congress wanted. Such a rule would not be a logical
absurdity, but it would unsettle the dual federalist’s understand-
ing of constitutional ends and national power. Should we accept
subsidiarity as a constitutional principle, and should we keep in
mind what counts as a reason in a national forum, we would have
to agree that it is good for all Americans to take risks with national
security and prosperity for the sake of giving some Americans the
opportunity to succeed in helping all Americans. We would have
to agree, in other words, that cultivating the intellectual, moral,
and practical virtues of its people is government’s most important
duty, if not always its most urgent duty. Because this obligation
would justify national deference to the states, it would constitute
a duty that applied to the states as well. As the nation would be
obligated to risk its security and plenty to cultivate the virtues of
its member states, the member states themselves would have simi-
lar obligations toward their members—which, collectively, would
be the people of the United States. This would hardly be grand-
father’s dual federalism.

Finally, the principle that Pius elaborated served a public pur-
pose consistent with its concern for cultivating the people’s vir-
tues. Pius referred to a “principle of ‘subsidiarity function,”” and
the function was governmental in nature. By “let[ting] subordi-
nate groups handle matters and concerns of lesser importance,”
Pius said, a state’s “supreme authority” avoids “dissipat[ing] its
efforts” to do “what it alone can do.” The principle ensures a more
“perfectly graduated . . . order . . . among the various associations”
for the sake of “stronger social authority and effectiveness” and a
“happier and more prosperous condition of the State.”® Can we
agree that this is far from dual federalism’s emphasis on the rights
of contracting parties? Of all the arguments for dual federalism,
the argument from subsidiarity is the most clearly self-defeating.

6. AFTER DUAL FEDERALISM

In sum: The states’ rights debate is a national debate, conducted in
a national forum. An admittedly local good can’t count as a reason
in that forum. The dual federalist who submits to the forum loses
the debate before it begins because the good that would justify
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dual federalism would be a nationally recognized good applied by
a national agency as a restraint on the states.

This argument can’t end the federalism debate, however, for it
is a three-way debate, and it’s not really about states’ rights. The
real issue in the federalism debate has a practical dimension and a
theoretical dimension. The latter may have a solution; the former
seems insoluble. The latter turns on whether there is some good
that no one, in reason, can reject. The former is how an actual gov-
ernment can embody that good. I'll sketch an understanding of
these issues in this conclusion. I'll do so more by way of assertion
than argument, however, for my thesis here is the indefensibility of
dual federalism, and having defended that thesis, the question is
what’s next: What should the federalism debate be about?

If Marshallian federalism ever does dispatch dual federalism, its
rival will be process federalism, the second kind of national federal-
ism. Marshallian federalism construes the powers of government as
means to ends and grants supremacy to the nation when its powers
conflict with those of the states. If powers are ends-oriented, supe-
rior powers imply superior ends, and Marshall’s constitutionalism
would commit the nation to a more or less specific way of life. The
content of that commitment is the essential problem of American
life, but we know that is a substantive commitment—an overarch-
ing and controlling view of the good life within which subordinate
views must find a place as contributing views. Ends-oriented consti-
tutionalists therefore face the burden of formulating a substantive
theory of constitutional ends. One such theory is that of “the large
commercial republic,” which Martin Diamond derived from his
reflections on The Federalist and which one can fairly attribute to
Marshall himself.** Thinking about constitutional powers in Mar-
shallian fashion and factoring in the Constitution’s amendability,
James Fleming and I have argued that the Constitution’s funda-
mental commitment is not the large commercial republic but a
specific human quality—a virtue, if you prefer—namely, a capacity
for constructive constitutional change.”

If they could, process federalists would avoid these conten-
tious matters. They hold that as long as the states are represented
in the processes of national decision, the national government
can do whatever it wants to do short of violating protected indi-
vidual rights and structural principles associated with electoral
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democracy and the separation of powers. To see the difference
between Marshallian federalism and process federalism, consider
the Partial Birth Abortion Act of 2003, which Congress enacted
under the Commerce Clause. A (genuine) dual federalist would
call the act an unconstitutional encroachment on the states’ power
over public morality. A Marshallian would call the act unconstitu-
tional as a pretextual use of the commerce power. Seeing no feder-
alism question at all, a process federalist would assess the act solely
on its consistency with a right to abortion.” The Supreme Court
officially adopted process federalism in 1985 over the strenuous
protest of Justice Rehnquist and his allies.”® But within a decade
the Court abandoned process federalism and returned to dual
federalism, which it was to extend beyond the Commerce Clause
to other areas of constitutional law. The sad part of the current
situation is that the weakest position intellectually (i.e., dual fed-
eralism) is the strongest position politically, and the nation is not
debating what it should debate: the relative merits of Marshallian
federalism and process federalism. In any event, if dual federal-
ism has no argument whatever against Marshallian federalism, the
contest between the two forms of national federalism will be too
close to call.

This contest has several aspects that I can’t go into here, most
notably the claim that process federalism is the perfected form
of Marshallian federalism. What I can do here is indicate where
I think the debate will be at the end of a long day.** Process fed-
eralists and Marshallian federalists can be persuaded that the one
undeniable good has something to do with practical reason.*
But process constitutionalists and Marshallian constitutionalists
will have different understandings of practical reason. Stephen
Macedo sees constitutionalists committed to a culture of “public
reasonableness,” which he defines as a state of affairs where peo-
ple value “a self-critical process of giving and demanding reasons,
a process in which all substantive commitments are provisional
and none beyond political challenge.”®® The Constitution favors
a conception like Macedo’s because the Preamble’s ends must be
understood as real goods about whose meaning and means the
constituent authority can be wrong. (Article V implies the sover-
eign’s fallibility.) The Marshallian orientation to real public goods
will cause it to value the regime of public reasonableness because
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a commitment to real goods by fallible actors implies commitment
to a truth-seeking process.

If the process constitutionalist is to distinguish himself from the
Marshallian, he will eventually substitute private goods for pub-
lic goods. He will eventually claim that the only good anyone can
really know is pleasure centered on the individual human body,
this pleasure being an incommunicable and time-limited feeling
which one either has or doesn’t have and to which the distinction
between real and apparent doesn’t apply. (What appears pleasur-
able is pleasurable, and there’s no debating “it feels good.”) To one
who holds this view, practical reason is a matter of self-serving and
therefore essentially private calculation; a regime of public reason-
ableness seems good only to the extent that it contributes to his
private pleasure. This person could not value public reasonable-
ness as a political regime, for as a regime it would serve the good
of many, and our selfserving individual places no lasting value
on what serves the good of many. His limited power and depen-
dence on others might give him a contingent reason for valuing a
regime of public reasonableness, but unless he happened to take
pleasure in deceiving others, he would abandon the pretense if he
could and if he derived no pleasure from the goodwill of others.
Dialogue with a Marshallian would expose all this and reduce the
argument of our self-serving individual to a reason that the logic of
the forum precludes, that reason being his private pleasure.

The Marshallian can win the debate not just because the forum
prejudices the positions of her rivals. She can win by reflecting
on her fallibility and looking beyond material goods (or the large
commercial republic) to a good that she cannot in reason deny:
knowledge of what to believe about the world and how to live in
it. All the Marshallian has to do is prove to those who will listen
that they can’t help presupposing the existence of real and know-
able goods, that their conceptions of these goods can be wrong,
that no one wants merely apparent goods, and that therefore
everyone who thinks about it will value the process through which
knowledge of real goods is pursued. This process is science, in a
broad sense that includes theology, ethics, and other branches
of philosophy.”

I think I've reached this suggestion by following the Constitu-
tion, which, by its own terms, tells how fallible actors might pursue
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real goods. So I'm not happy to end with a Socratic proposal that
government that makes sense is government by the fully compe-
tent. I'm not upset because historicists will say that no one can
start with a liberal constitution and end in a Socratic place. I'm
upset because a Socratic ending is not a happy one. If I've rea-
soned correctly, the survival of liberal institutions depends on a
relationship of mutual trust and support between a public-spirited
and self-critical scientific elite and a popular mass immersed in pri-
vate pursuits. This would be bad news because it’s hard to imagine
a stable and fully competent leadership community, and it’s all but
impossible to imagine a stable union of competent leaders and a
mass of the selfsserving. As a theoretical matter, Marshallian con-
stitutionalism beats process constitutionalism; a constitutionalism
of public purposes beats a constitutionalism of self-serving rights.
As a practical matter, a process constitutionalism of rights beats
Marshall’s constitutionalism of ends. But by practical matter here I
mean a matter of short-term political feasibility. Unable to defend
itself, process constitutionalism will eventually fall, as it has fallen
in our time, to dual federalism and the constitutionalism of appar-
ent goods and indefensible rights.
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DEFENDING DUAL FEDERALISM:
A BAD IDEA, BUT NOT SELF-DEFEATING

MICHAEL BLAKE

There are many ways to call a position mistaken. The most com-
mon is to say that the position shouldn’t be held: the reasons given
for that position are inadequate, perhaps, or the consequences
of that position are bad. It’s more powerful to say that a position
can’t be held: those who defend it are engaging in a performative
contradiction, perhaps, or must assert contradictory propositions
simultaneously. Sotirios Barber thinks dual federalism can’t be
held.! I think, in contrast, it shouldn’t be held. On my view, dual
federalism is unattractive, but its defects are at the level of substan-
tive morality; those who defend it do not contradict themselves—
they simply offer a less than attractive vision of the national com-
munity.? Barber’s argument rests upon a particular view of what
the function of a national forum must be—and what it means to
engage with that forum. If we alter that a bit, and describe the
national forum in a manner more harmonious with the views of
(inter alia) the Tea Party, we arrive at a view that is merely wrong.
Why think that dual federalism is self-defeating? To use it in a
national forum—in a federal court, say—is to make a statement
about what is best for the nation. What we have done, then, is
asserted that there is a national good, and that the forum is the
best place for debates about the national good. Once this is done,
though, the “logic of the forum” means that we have endorsed
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some form of national federalism—and “dual federalism loses
before its argument even begins.” To cite these values in this place
is to put forward propositions about the nature of the national
good, and to accept that the national context is the place for deter-
minations of this good to be undertaken. The act of asserting dual
federalism thus contradicts the content of the assertion; the act is
a performative contradiction, as self-defeating as the act of saying
“I am not speaking.” Barber also thinks, of course, that the federal
forum in question is the morally right place for this discussion; we
should have one forum, with one unified context for discussions of
the national agenda. I agree with him on this substantive point. He
wants in the present context, however, to emphasize a conceptual
point: that those who disagree with national federalism are engag-
ing in the task of giving reasons at the national level, and thereby
committing themselves to thinking that the process of giving rea-
sons at the national level is what ought to be done—which is to say,
they have endorsed national federalism.

This is a powerful argument. If it works, it attributes contradic-
tory positions to the dual federalist: he makes a statement against
the national forum within the national forum, thereby simulta-
neously rejecting and relying upon a single thing. I do not, how-
ever, think that this apparent contradiction in action really traps
the dual federalist in performative self-contradiction. To see this,
distinguish between making a statement about a conversation, and
making a statement as part of a conversation. The line between
them is not always easy to draw; even the one who says that he
doesn’t want to speak is, in asserting this, engaging in speech.
But we can readily distinguish between someone who speaks so as
to end a conversation and one who speaks within the conversa-
tion taken as an ongoing project. I recall, in this context, walking
down a street in Toronto and being confronted by a cult member
eager to speak to me about his religion. I demurred, saying I was
happy enough with my current plans for the day. The cult member
seized on this and said—with perfect logic—that if happiness was
my goal, why wouldn’t I be willing to discuss with him the circum-
stances under which true happiness was attained? Perhaps I was
deluded in my own ideas and could benefit from the chance to
subject them to the fires of interpersonal justification and argu-
ment. My response, of course, was to keep walking; I had said my
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piece at the start and intended my words to end the conversation,
not begin it.

I don’t want to make too much out of this brief interaction. In
particular, I don’t think we should make too much out of the fact
that I walked away; I might, if I had felt charitable or bored, have
continued to talk with the cultist and specified that only certain
topics were appropriate for our continuing conversation. (I might,
for example, have asked what he thought about the Leafs; I might
have thought that our little two-person forum was a good one in
which to discuss hockey, if not happiness.) I want only to assert
that the following is true: I did not engage in any self-defeating
action by citing my own happiness in refusing the cult member’s
invitation. The citation of happiness was not intended to start a
discussion about happiness, but as a justification for my practice
of not having these discussions; if I had been feeling more verbose, I
might have said that my own history provides ample evidence that
my life goes better without these discussions. I was not commit-
ted to the intersubjective set of me-plus-cult-member as a valuable
discursive forum; I was, instead, fairly certain that I had the right
ideas, or—at the very least—that my ideas would not be improved
by confrontation with the cult member. I was, indeed, speaking in
the forum of me-plus-cul-member only as a way of speaking about
that forum, by noting that I wasn’t interested in creating or sus-
taining that particular forum for those particular purposes. I was
saying, instead: not this discussion; not with you; not today. I had
reasons for this refusal, but I did not feel—then or now—that in
making my refusal I was committing myself to continuing the con-
versation about these reasons. Nothing in my act of speech com-
mitted me to being deferential to that forum, or regarding it as
the appropriate context for discussions of happiness. While there
might well have been contexts in which the set of me-plus-cult-
member would have had value, it did not have any value to me that
afternoon; I was quite happy to reserve my rights to myself and
walk on down the street.

I suspect, of course, that something like this pattern of ideas
animates those people who hold dual federalism as a value in con-
stitutional interpretation. These people do, as Barber has noted
elsewhere, tend to cleave to negative constitutionalism and use the
Tenth Amendment as a tool with which to reject much that Barber
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(and I) regard as progressive and valuable in American life.” They
treat the national political system of the federal congressional sys-
tem with something like the jaundiced eye I cast upon the cult
member. They are willing to speak in the federal court system,
but only with a view toward saying to the institutions of national
politics: not with you, not on this topic, not today. Barber thinks
that these people are morally wrong to do this, and I agree; the
purposes that are defended by dual federalists are generally pur-
poses that have tended to work against the rights and interests of
the most powerless and vulnerable members of society. This, how-
ever, is an argument about what sort of federalism we should have,
where the should is a moral term denoting a substantive argument
about what best serves the moral interests of persons. It does not
pretend that the assertion of dual federalism is self-defeating; it
merely says that it is morally pernicious.

An agent who insists upon dual federalism in a federal court,
then, is not engaging in anything like a performative contradic-
tion. He is simply saying, in the context of a particular national
conversation, that he has no interest in having that conversation
occur at this jurisdictional level. That he says so in a federal court
system—a system dual federalists have traditionally used with great
enthusiasm, as a means to curtail congressional power—does not
change the character of his act. He is speaking, in the federal legal
system, with a view toward stopping a particular sort of conversa-
tion within a particular sort of national institutional context.® He
is, in other words, saying: not at the national level, not this topic,
not now. He can offer a moral reason for this statement—perhaps,
on his view, liberty is best defended if the sorts of topics consid-
ered by the federal political system are seriously limited. Citing this
moral reason does not, however, commit him to the view that the
federal judiciary—and, hence, the federal jurisdictional level—is
the appropriate forum within which to discuss the concept of lib-
erty. He is, instead, simply citing this moral view as a reason to stop
the discussion. On Barber’s view, the invocation of a moral con-
cept like liberty is possible only if one accepts the need for this
concept to be vetted and analyzed by the discursive community
within which the concept is invoked—here, at the national level.
But why should we accept this need? I did not feel the need to
open my view of happiness to intersubjective review on the streets
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of Toronto, and nothing in the logic of that forum would seem
to require me to do so. Similarly, one who thinks of the federal
government as—at best—a necessary evil might think that there
are many occasions on which we should simply refuse to have
certain discussions within that context, and rely on dual federal-
ism as a means by which those discussions are prevented.” Barber
would be, I think, quite right to think that this view of the federal
judiciary is jaundiced, ahistorical, and frequently a cover for injus-
tice. But none of that entails that it is self-defeating. Nothing in
the “logic of the forum” prevents this view from being advanced;
it is precisely what purposes that forum ought to have that is in
dispute, and we cannot insist that the dual federalist must accept
our view of the forum’s purposes without begging the question.
Giving a reason within a particular forum does not commit us to
the view that I must regard that forum is the appropriate place
within which reasons shall be evaluated. If I give you a reason to
explain why I'm leaving, I have not thereby committed myself to
staying, and having that reason vetted by our combined powers of
reasoning. I've only given you a reason to explain why I won’t be
reasoning with you any more. You can accept or deny that reason,
but I'm under no obligation to join with you in the deliberation.
The coherence of the dual federalist vision might be given more
weight by moving from American federalism to the realm of inter-
national legal institutions. The United Nations, most prominently,
has some aspects of a federal institution: it presumes the right to
take certain decisions (notably over the declaration of war) out of
the hands of member states, its pronouncements have some (dis-
puted) legal force, it includes provisions for a deliberative body,
and so on. It is not, of course, a “federalism” that exactly parallels
that of the United States: the United Nations is not a state, it has
no executive power except that granted by its member states, and
its charter does not have anything akin to the Supremacy Clause of
the American Constitution. Nevertheless, we might think that the
relationship between the United Nations and the United States
has some parallels to the relationship between the United States
and, say, the State of Washington. In the international context, we
sometimes face conflicts over whether a given issue might be dealt
with at the international or domestic level; human rights, which
represent substantive constraints on the ability of domestic states
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to engage in some particular policies, are a frequent site for such
conflicts. Member states frequently want to declare a given action
to be a matter for domestic state sovereignty, while global activ-
ists (and some other member states) frequently want to employ
international legal institutions to curtail this domestic sovereignty,
through the creation of legal instruments restricting the domes-
tic rights of states. In both the domestic and international cases,
we therefore have occasion to question whether a given issue of
political importance is best dealt with at a higher or lower jurisdic-
tional level. Barber’s view is, I think, that it must be at least open
to the higher jurisdiction to deal with any particular issue; we can-
not say that the cause of liberty requires us to exclude a particular
issue from being dealt with by the federal government, because
citing a moral value like liberty requires our being open to the
examination of that value in the context in which it is cited. In the
international context, though, this seems simply wrong, even for
people like me who have no particular Tea Party affiliation; we can
be dual international “federalists,” without engaging in any self-
defeating actions.

To see this, imagine that some states wish to propose that the
defamation of religion should count as a violation of human rights.
(This is not a fanciful example: the Organization of the Islamic
Council has frequently proposed similar ideas, with mixed degrees
of success.)® Imagine further that, if the proposal were successful,
states like the United States would be legally bound to alter their
domestic legal systems to institute punishment for speech defam-
ing religions or religious believers.? My suspicion is that the United
States would not take this well. It would, I think, insist within the
global context—in speeches at the General Assembly, perhaps—
that the United States must continue to regard its own traditions
of free speech as a central part of its own self-understanding as
a liberal democracy. As such, the United States would do some-
thing Barber suggests is self-defeating: it would cite a moral value
as a reason to avoid deferring to the deliberative politics of a
higher “federal” level. The United Nations might cite Barber in its
response to the United States and say that the United States has—
by citing the moral value of freedom of speech—committed itself
to subjecting its views about freedom to the deliberative forums of
the United Nations. The very logic of the forum, in this case, must
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force the United States to submit its moral views on liberty to inter-
subjective analysis, with a view toward greater moral clarity about
what liberty really demands. The United States, in response, might
simply say what I said to the cult member: we are confident in our
values and don’t particularly think we need to subject ourselves
to the task of convincing you. We cite these values to end our par-
ticipation in this discussion; nothing in our action commits us to
regarding this discussion as the appropriate forum within which
these values might be understood.

The United Nations might, instead, cite Barber’s defense of the
proposition that legal controversies must ultimately be solved by a
single agent, since “one institution is obviously superior to many”
at the task of adjudicating disputes.'” The American response, I
think, would be to simply reject this proposition entirely. If the
United States believes that its own conception of liberty is better
than the account animating the other states of the United Nations,
then it seems that the United States might do a better job of de-
fending this conception within its own territory—rather than by
delegating this authority to the United Nations.

Many of us are, I believe, somewhat persuaded that the United
States might be right to say something like this. Even those of us
opposed to the injudicious use of the Tenth Amendment at home
might feel somewhat sympathetic to parallel ideas invoked before
the global community. There seems to me something quite attrac-
tive in the idea that, on some subjects at least, the many can be
wrong and the few can be quite right. If the United States is con-
vinced that it has a better conception of liberty than the Organiza-
tion of the Islamic Council, why shouldn’t the United States sim-
ply rely upon its own ideas? Why shouldn’t it be, in other words,
something very much like a dual “federalist” in the international
legal context?

At this point, I suspect Barber would want to draw some dis-
tinctions between the domestic Constitution and the charter of
the United Nations. The latter, after all, was set up as a compara-
tively weak deliberative body and has to deal with an extraordinary
amount of diversity; states differ wildly in economic development,
political forms, cultural practices, and so on. It might therefore
be a mistake to analogize too closely between the United Nations
and the United States. All this I agree with; while I am sympathetic
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to something like dual “federalism” in the international realm,
my substantive view on domestic federalism is much more like
Barber’s. This, however, may end up supporting my main point.
The reason Barber and I may accept something like dual “feder-
alism” internationally—and reject it domestically—has nothing
to do with the logic of federalism, but the specific circumstances
and contexts within which the idea of dual federalism is defended.
Insisting on sharply separated legal jurisdictions internationally
seems a good response to the tremendous diversity of global cul-
tural and political practices. The United States is perhaps obligated
to listen attentively to the views of other societies, but it is under
no obligation to defer to their collective deliberations. Doing the
same domestically, however, seems to undervalue the nation as a
collective project and tends to treat the states of the Union in a
manner that is neither constitutionally nor morally defensible. All
this means, however, that there is nothing self-defeating whatso-
ever in the activity of defending dual federalism. There are con-
texts within which dual federalism should be defended; there
is nothing internally inconsistent about the action of insisting,
within a federal forum, that a given issue should not be dealt with
by the political institutions at that federal level. The United States
does that within the United Nations, and it is not wrong to do so.
What is wrong with those who defend dual federalism domestically
is that they are defending it within the wrong context; they defend
the notion of dual federalism in a context within which the oppos-
ing vision of federalism does a better job of preserving the moral
values that animate the constitutional project.

What is true of the United Nations seems similarly true of
other international systems in which powers and rights are distrib-
uted across a plurality of hierarchical levels. Take, for example,
the European Union (EU). There is no single, uncontroversial
vision either of what the EU is or of what it ought to be. On one
vision, the EU is already something of a nascent state; it has an
elected parliament, after all, and the European Court of Justice
has asserted the supremacy of European law over that of subsid-
iary national legal systems.!" On another vision, the EU is at most
a system of coordination between national states; it is a weak and
narrow set of institutions, with no role to play at all on a variety
of important topics, including “taxation, social welfare provision,
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defense, high foreign policy, policing, education, cultural policy,
human rights, and small business policy.”** There is similar con-
troversy over what the EU ought to hope to become. The EU itself
argues that increasing integration provides increasing benefits, in
areas of life ranging from airport security to food safety.'® Euro-
skeptics argue, in contrast, that increasing the power of European
institutions relative to national institutions runs the risk of decreas-
ing democratic legitimacy, with the ultimate risk of a bloated anti-
democratic bureaucratic state.'

These arguments of analysts and academics, moreover, are mir-
rored in practice by arguments made by political agents. The ordi-
nary life of any federal system is made up of controversy over
which level is the one at which any given controversy ought to be
dealt with. To take only one example: conflict has broken out over
whether Germany and France ought to use their own legal systems
to deal with the issue of undocumented migration, or whether the
problem is better dealt with by the European Union as a coordi-
nated body. More specifically, Germany and France have argued
that they have the right to institute temporary border controls
if—in the view of Germany or France—some other European state
has been insufficiently attentive to the task of preventing undocu-
mented migration. In a joint letter to Morten Bodskov, the Danish
president of the EU Parliament, the French and German ministers
of the interior asserted that this right is a “non-negotiable point.”
Such threats have been, of course, received poorly in the Euro-
pean Parliament, with some members asserting that the only legiti-
mate response to undocumented migration would be “arrived at
through collective work.”'®

I do not want to take sides in this debate. (I am not, in fact,
entirely sure which side I would want to take.) I am, though,
entirely sure of this: the issue cannot be decided by considerations
of the logic of the forum. Germany and France are, here, mak-
ing a substantive claim, that they have a right—under some speci-
fied condition—to deal with some aspects of immigration through
their own legal regimes. The European Parliament, in its turn, is
making the contrary argument: the response to undocumented
immigration should be a European response, coordinated and
organized by European institutions. The two arguments cannot
both be right. We cannot, though, think that the way to determine
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which argument is best is by formal considerations of logic. From
the fact that Germany and France announced their intentions in
a letter to the Danish president of the European Union, we can-
not infer that Germany and France are committed to the Euro-
pean Union as the proper site in which decisions about immigra-
tion must be decided. In fact, the purpose of this letter was to
announce that some of these decisions will be made elsewhere;
there is nothing more illogical about this than about my (spoken)
announcement that I will not be speaking on a given topic. Far
from being a performative contradiction, it seems as if the letter
is—here—simply to reassert national control over some matter of
controversy. A moral debate could—and should—be had about
the quality of this announcement. The debate cannot, though, be
short-circuited by considerations of logical form.

I think we see this in the case of Europe, and in the case of the
United Nations, because we are genuinely concerned about the
morality of the decisions discussed here; very few of us, I think, are
committed to the proposition that the United Nations, or the Euro-
pean Union, is always the best site for any given matter of public
importance. In the case of the United States, though, many of us
do have exactly this moral view. As I have said, I have something like
this view myself. The cases of Europe and the UN, though, make
clear that we cannot think that our moral conclusions will be estab-
lished as a matter of logic. We cannot run toward an argument of
logic simply because it lends itself to conclusions we find attractive.
The conclusions deserve, and require, their own moral support.'’?

All this, however, means that the disagreement between dual
federalists and their opponents is a substantive one. The Tea Party
and its allies are—by my lights—deeply mistaken as to the moral
vision that undergirds the United States and its Constitution. I
cannot, however, regard their chosen project as self-defeating. If
we want to reject dual federalism, we cannot avoid the messy moral
task of demonstrating its moral incapacity. I do not have time to
begin that task here; Barber has done excellent work elsewhere
in analyzing the ways in which dual federalism is likely to lead to
injustice.’ All T hope to have established in the present context is
that the failure of dual federalism cannot be located within its per-
formative logic. Those who defend dual federalism do not defeat
themselves; it is, instead, up to the rest of us to defeat them.
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THE PUZZLING PERSISTENCE OF
DUAL FEDERALISM

ERNEST A. YOUNG

It may seem strange that, more than sixty years after Edward Cor-
win famously lamented “The Passing of Dual Federalism,”" this
essay is part of a panel organized under the title “Against Dual
Federalism.” Accusations that the Court was trying to revive fed-
eralism were commonplace in the early years of the Rehnquist
Court’s “federalist revival.” I argued more than a decade ago that
these charges were misplaced, and that the actual doctrines that
the Court was articulating in cases like United States v. Lopez® and
Printz v. United States® could not really fit into the rubric of dual
federalism.* It is not that I'm surprised to find that my counsel has
not been universally heeded; I have, after all, two teenage chil-
dren. But I would think that by now the Court has made clear that
it does not mean to impose particularly significant limits on the
Commerce Clause,” much less to bring back the entire dual feder-
alist regime. Dual federalism remains hardly less dead than it was
the day after the Court decided Wickard v. Filburn®—a case that
the Rehnquist Court repeatedly went out of its way to reaffirm and
that the Roberts Court has not questioned.

Part of the problem is that not everyone means the same thing
by “dual federalism.” The legal literature on federalism uses the
term to describe a particular model of allocating functions be-
tween the national government and the states, characterized by an

34
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attempt to define separate and exclusive spheres for national and
state action.” That model, I shall argue, is largely dead insofar as it
operates as a check on national action; it survives, in a somewhat
softer form, as a check on state action. But the latter aspect—dual
federalism as a way of protecting national authority from incur-
sions by the states—is not what generally concerns dual federal-
ism’s critics.

Those critics frequently equate “dual federalism” with any effort
to impose constitutional federalism—based limitations on national
authority. In the essay to which this commentary responds, for
example, Sotirios Barber contrasts dual federalism with “Marshall-
ian federalism,” which he takes to be equivalent to the manage-
rial “decentralization” model long advocated by Malcolm Feeley
and Edward Rubin.® This sort of position objects not only to a
“separate spheres” model but to any model of federalism featuring
guarantees of state autonomy that are constitutionally entrenched.
Conflating concepts in this way, however, tends not only to confuse
discussion but also to obscure the reasons that some approaches to
federalism fail while others have more staying power.

This essay considers two ways in which notions of dual federal-
ism persist. The first is the tendency of commentators to insist
that the Supreme Court is bent on reviving strict dual federal-
ist limits on national power, even when what the Court actually
says and does makes rather clear that it is not. This persistence,
in other words, is in the minds of the Court’s critics—including
Professor Barber, in his essay for this book. The second mode
of persistence, however, s reflected in the Court’s rhetoric and
doctrine. That is the use of dual federalist notions to limit state
power, by defining distinct and exclusive spheres of national reg-
ulatory activity. In preemption cases, for example, courts have
found state law more readily preempted when it intrudes on a
sphere of uniquely national concern, such as foreign relations
or immigration.

I contend that the Court’s critics are right to condemn dual fed-
eralism, but wrong to think that the Court has revived dual fed-
eralist limits on national power. Properly defined, “dual federal-
ism” connotes separate and exclusive spheres of state and federal
authority; it thus exists in contrast to other models of federalism,
such as “cooperative” federalism, “collective action” federalism,
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and “process” federalism. All of these models may rely on princi-
ples of dual sovereignty—that is, the broader notion that guarantees
of state autonomy vis-a-vis the center should be constitutionally
entrenched. While the Rehnquist and Roberts Courts have revived
this broader principle, they have not attempted to define a sepa-
rate sphere of state authority that the national government can-
not enter.

Dual federalism died in the middle of the twentieth century
because the Court found itself unable to draw determinate lines to
define the exclusive sphere of state authority into which national
power might not enter. That problem applies equally, however,
to attempts to define and police an exclusive sphere of national
authority; it thus plagues the contemporary cases in which courts
have sought to keep states out of “uniquely federal” fields like
foreign affairs, national banking, or immigration. But the line-
drawing problem is not inherent in all efforts to protect other
forms of state sovereignty; I thus reject Professor Barber’s more
general critique of dual sovereignty in all its forms. If we are to
keep faith with our constitutional commitments, then federalism
is not optional. As Jenna Bednar and William Eskridge have writ-
ten, “[c]onstitutional law must make some sense of federalism.”

1. SOME DEFINITIONS

It will help to begin by defining some terms. Words like “dual fed-
eralism” are used in a variety of ways in the literature, and I do
not mean to suggest that the definitions offered here are the only
plausible ones. I do think that the conceptual distinctions drawn
here matter, both theoretically and practically, and that whatever
terms we happen to use, it will help to be more explicit about pre-
cisely what we mean.

“Dual Federalism” versus “Dual Sovereignty”

Alpheus Mason described “dual federalism” as contemplating “two
mutually exclusive, reciprocally limiting fields of power—that
of the national government and of the States. The two authori-
ties confront each other as equals across a precise constitutional
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line, defining their respective jurisdictions.”'® In his famous essay,
Edward Corwin said that dual federalism entailed four “postulates”:

[1.] The national government is one of enumerated powers only; 2.
Also the purposes which it may constitutionally promote are few; 3.
Within their respective spheres the two centers of government are
“sovereign” and hence “equal”; 4. The relation of the two centers
with each other is one of tension rather than collaboration.!!

Although Professor Corwin’s postulates are somewhat more elab-
orate than Mason’s definition, both statements share a common
theme: Article I’s limits on Congress’s powers and purposes (pos-
tulates 1 and 2) define separate “spheres” of sovereignty for the
federal and state governments (postulate 3), neither of which per-
mits intrusion or activity by the other level of government (postu-
late 4). It is this notion of separate “spheres” or “enclaves” that has
set dual federalism apart from other approaches to federalism for
later generations of commentators.!?

I want to distinguish dual federalism from dual sovereignty, al-
though I acknowledge that the two terms are often used inter-
changeably. While dual federalism refers to a particular relation-
ship between national and state authorities, I use “dual sovereignty”
more generally to describe the Federalists’ great innovation in
political theory, which accommodated the separate authority of
the states to classical political theory’s requirement of a single “sov-
ereign” in every polity by lodging that ultimate sovereignty in the
American people.”® As Justice Souter has explained, “[T]he Peo-
ple possessing this plenary bundle of specific powers were free to
parcel them out to different governments and different branches
of the same government as they saw fit.”'* Dual sovereignty thus
means that the federal and state governments are “each sovereign,
with respect to the objects committed to it, and neither sovereign
with respect to the objects committed to the other.”"

There is, of course, much disagreement about the precise mean-
ing of what Robert Cover and Alex Aleinikoff called “the lawyer’s
disease of sovereignty.”'® In our constitutional system, neither the
national government nor the states possess the sort of unquestion-
able ultimate authority that the European theorists of the seven-
teenth and eighteenth centuries meant by “sovereignty.”’” The
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Federalists thus used “dual sovereignty” as something of a debat-
ing point, co-opting the rhetoric of their opponents while advo-
cating something completely different from the traditional unitary
authority of the king in Parliament.'® And “sovereignty” is an even
more contested term in our contemporary political environment,
constantly under threat from policy concerns that disrespect ter-
ritorial boundaries, broad conceptions of individual rights against
government, the proliferation of international law and institu-
tions, and the rise of complex intergovernmental institutional ar-
rangements that blur traditional jurisdictional lines."

Nonetheless, “dual sovereignty” does capture an important truth
about American federalism: although nonfederal regimes may
make the political choice to decentralize certain functions, the
“sovereignty” of the states and the federal government means that
at least some elements of the American allocation of authority are
enforceable as a matter of legal right. This, for Edward Rubin and
Malcolm Feeley, is the key distinction between “federalism” and
“decentralization.”® What “dual sovereignty” means in practice is
that the federal arrangement is constitutionally entrenched—that is,
it cannot be changed without constitutional amendment, which is
of course very difficult to do.*

This element of entrenchment is critical to a wide range of defi-
nitions of federalism in both law and political science. Jenna Bed-
nar, for example, defines a federal system as one meeting “three
structural criteria”—geopolitical division according territory to
each state unit, independent electoral bases of authority for state
and national governments, and “policy sovereignty” for each level
of government over some issues.”” Importantly, she presumes that
each of these structural characteristics must be constitutionally
entrenched.” And the Supreme Court, of course, has long main-
tained that “‘the preservation of the States, and the maintenance
of their governments, are as much within the design and care of
the Constitution as the preservation of the Union and the main-
tenance of the National government. The Constitution, in all its
provisions, looks to an indestructible Union, composed of inde-
structible States.” "%

Much of our federalism, of course, is nof entrenched. As I have
argued elsewhere, in many ways the most practically important
boundaries between national and state authority are set by federal
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statutes, agency regulations, or even defeasible judicial doctrines
like the dormant Commerce Clause,” and perhaps it would be bet-
ter if we spent more time talking about those arrangements and
less time arguing about sovereignty.® But as will be apparent, it
remains an important point of division in debates about federal-
ism whether any element of the federal arrangement is not subject
to change through ordinary law.

Professor Barber seems to mean something like dual sover-
eignty when he says “dual federalism.” He says, for instance, that
“[d]ual federalism . . . sees the Constitution as a collection of
restraints on the national government, one kind of restraint being
‘states’ rights.””?” This is hardly the only thing that dual sovereignty
means; as I have argued elsewhere, the point of state sovereignty is
not simply to limit national power but also to preserve the states’
ability to provide beneficial regulation and governmental services
to their citizens.”® But the key difference between dual sovereignty
and the model of managerial decentralization proposed by Pro-
fessors Feeley and Rubin is whether states do, in fact, have legally
enforceable “rights” against the national authority. When Barber
argues in favor of a national “authority to delegate and recall
responsibility”® vis-a-vis the states, he is arguing not only against
dual federalism but against dual sovereignty as well.

The key point for present purposes is that “dual sovereignty”
is a broader term than “dual federalism”; the former holds that
ultimate authority is split between two types of governments in our
political system, while the latter describes a particular model for
what that division of authority might look like. Defining separate
and exclusive spheres of state and national authority is one way to
maintain a regime of dual sovereignty, but as I discuss in the next
section, there are others as well.** We might, for instance, focus on
the institutional integrity of state governments themselves, or on
the political mechanisms by which their interests are represented
in the political process.

Professor Barber is thus right to argue that “the dual federalist
view . . . is an option to be weighed against competing options; it’s
not a conclusion compelled by constitutional language, logic, or
history.” But that is correct only in the limited sense in which I
am using “dual federalism” here. That model is one among sev-
eral that is consistent with “constitutional language, logic, [and]
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history.” But to the extent that Barber is using “dual federalism”
in a broader sense—that is, to connote a commitment to some
meaningful principle of state sovereignty and a “limited [national]
government” vis-a-vis the states—that commitment is not constitu-
tionally optional.®® This is well-trod ground in the literature, and
surely any assertion that the Constitution contains no such princi-
ple ought to grapple with the great weight of both jurisprudential
and scholarly authority to the contrary.®®

In rejecting any entrenched notion of dual sovereignty, Profes-
sor Barber relies on Madison’s statement that “as far as the sover-
eignty of the states cannot be reconciled to the happiness of the
people . . . let the former be sacrificed to the latter.”®* It is critical
to remember, however, that Madison was arguing at a stage when
the Constitution had not yet been adopted. After all, he said the
same thing about the Constitution itself (“Were the plan of the
Convention adverse to the public happiness, my advice would be,
reject the plan.”) and the Union (“Were the Union itself incon-
sistent with the public happiness, [my advice] would be, abolish
the Union.”).* The people having made their choice to adopt the
set of institutional arrangements offered in the Philadelphia draft
(including a significant measure of state sovereignty), one can no
longer repair directly to the public welfare as a reason to reject
state sovereignty without disregarding the binding force of the
Constitution as law.”®

This disagreement may simply reflect a difference (at least in
emphasis) between my job, as a professor of law, and Professor
Barber’s, as a professor of political science. Law has a more lim-
ited scope than political science for arguments directly from gen-
eral principles of public welfare. As Justice O’Connor observed in
New York v. United States, “[o]ur task would be the same even if one
could prove that federalism secured no advantages to anyone. It
consists not of devising our preferred system of government, but
of understanding and applying the framework set forth in the
Constitution.”” It is thus all well and good to argue that a system of
nonentrenched decentralization would better pursue particularly
national conceptions of liberty and other values, but lawyers and
judges are limited by obligations of fidelity to the law that stand
apart from these values.®
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Alternatives to Dual Federalism

Dual federalism provided the model for our law of intergovern-
mental relations for roughly the first century and a half of our
national existence. It died, for reasons I shall canvass shortly, in
the New Deal revolution of 1937. And in truth, for much of the
time since 1937 there has seemed to be little left of dual sovereignty
either, as the Supreme Court has frequently seemed reluctant to
enforce any constitutional limits on national authority. As I have
already suggested, however, dual sovereignty—based limits can take
a variety of forms that do not involve an attempt to define and
police separate and exclusive spheres of state and national author-
ity. I sketch some of those alternative models in this section. I
begin, however, with the nationalist model that Professor Barber
appears to advocate.

Managerial Decentralization or “Marshallian Federalism”

It is a little hard to know for sure what Professor Barber means by
“Marshallian federalism.” He offers a definition at the outset of his
essay: “Marshallian federalism holds that when the nation’s govern-
ment is pursuing authorized constitutional ends it may freely dis-
regard the reserved powers of the states.” But that formulation is
perfectly consistent with “dual federalism” as it has been described
in the literature and practiced by the Court; everything turns, of
course, on what “constitutional ends” the national government is
“authorized” to pursue. Dual federalism held that those ends are
confined to a distinct sphere of governmental activity, but because
that sphere is exclusive, the states could have no reserved powers
to get in the way. If Barber’s target is simply the notion that a state
may interpose its own law to block the effect of a national law that
falls within Congress’s enumerated powers, then he is truly push-
ing on an open door.

It is clear from Professor Barber’s discussion, I think, that he
means something more restrictive than this. Throughout his essay,
he decries the notion of enforceable “states’ rights” and urges
that the national authority should be able to pursue national
ends—Ilike liberty or democracy—by calibrating the allocation of
power between national and state institutions as the circumstances
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dictate.* The implicit assumption seems to be that the national
government will always be “better” on issues of democracy than
those of the states. While that is certainly sometimes true, it has not
always been the case.*’ Recognizing this reality, Alexander Ham-
ilton (not exactly a states’ righter) emphasized the need for both
state and national governments to serve as checks on one another:

Power being almost always the rival of power, the general govern-
ment will at all times stand ready to check the usurpations of the
state governments, and these will have the same disposition towards
the general government. . . . If [the people’s] rights are invaded by
either, they can make use of the other as the instrument of redress.*?

Professor Barber, by contrast, would dispense with the states’ check-
ing function. His federalism, like Professors Rubin and Feeley’s
decentralization, “is a managerial concept,” not a matter of con-
stitutional principle; Barber’s polity, like theirs, is “hierarchically
organized and the leaders at the top or center have plenary power
over the other members of the organization.”* This view, whatever
its merits, is the antithesis of dual sovereignty.

More fundamentally, Professors Rubin and Feeley have argued
that “the point of federalism”—as opposed to decentralization—
“is to allow normative disagreement amongst the subordinate units
so that different units can subscribe to different value systems.”*!
But it is the very possibility of legitimate normative disagreement
that Professor Barber seems to reject:

Locating constitutional authority in one place, instead of thirteen
or fifty, is necessary because the decision to delegate discretion or
recall it must flow from one judgment regarding ends and means.
Liberty is best served if the best feasible conception of liberty is
served. Some authority has to judge among competing conceptions
in particular situations. . . . One institution is obviously superior to
many because to be effective many institutions would have to con-
cur in one conclusion or one consistent set of conclusions regard-
ing means and ends.*

One wonders if the American political system is really set up to
render such a unitary conception of the good, even if we disregard
the states. Not only is Congress a “they,” not an “it,”*® with noto-
riously multifarious and discordant conceptions of the good, but
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the national separation of powers envisions perpetual competition
between legislative, executive, and judicial institutions that may
each harbor its own conceptions of liberty, democracy, or good
policy. In any event, when Barber argues that our constitutional
structure entails “a substantive commitment—an overarching and
controlling view of the good life within which subordinate views
must find a place as contributing views,”” he plainly takes issue
not only with the narrow model of “dual federalism” but with any
model that envisions constitutional restraints on national author-
ity vis-a-vis the states. That puts Barber squarely in the Rubin and
Feeley camp.

Professor Barber describes his view as “Marshallian federalism,”
but the position he describes is plainly not John Marshall’s feder-
alism. Barber provides no evidence for his claim that “Marshall’s
constitutionalism would commit the nation to a more-or-less spe-
cific way of life.”* Other students of Marshall have concluded that
“a constitution . . . is made for people of fundamentally differ-
ing views.”* More to the point, Chief Justice Marshall repeatedly
insisted that the Constitution limits national power. In McCulloch,
for example, Marshall warned that “[s]hould Congress, in the
execution of its powers, adopt measures which are prohibited by
the constitution; or should Congress, under the pretext of execut-
ing its powers, pass laws for the accomplishment of objects not
entrusted to the government; it would become the painful duty
of this tribunal . . . to say that such an act was not the law of the
land.”® And in Gibbons, Marshall went so far as to articulate not
simply dual sovereignty but the “separate spheres” notion of dual
federalism typical of his age:

The genius and character of the whole government seem to be, that
its action is to be applied to all the external concerns of the nation,
and to those internal concerns which affect the States generally; but
not to those which are completely within a particular State, which
do not affect other States, and with which it is not necessary to
interfere, for the purpose of executing some of the general powers
of the government. The completely internal commerce of a State,
then, may be considered as reserved for the State itself.”!

It is certainly true that the thrust of the Great Chief Justice’s
federalism decisions was to carve out a place for the fledgling
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national government and rein in the centrifugal impulses of the
states. But that hardly means that Marshall stood ready to aban-
don all constitutional constraints on national power, and one can
readily imagine that he would be shocked at the extent of national
authority today. It is no coincidence that Rubin and Feeley, upon
whom Barber seems to pattern his position, bill their managerial
concept of decentralization as a modern remedy for an outdated
“neurosis.” Certainly there is nothing traditional, let alone Mar-
shallian, about it.

Cooperative (and Uncooperative) Federalism
Cooperative federalism eschews the separate spheres of dual feder-
alism and embraces the reality that, in modern America, “virtually
all governments are involved in virtually all functions. . .. [TThere
is hardly any activity that does not involve the federal, state, and
some local government in important responsibilities.”® Philip
Weiser has explained:

In contrast to a dual federalism, cooperative federalism envisions
a sharing of regulatory authority between the federal government
and the states that allows states to regulate within a framework delin-
eated by federal law. In particular, modern regulatory programs put
in place across a variety of fields ranging from nearly all environ-
mental programs to telecommunications regulation to health care

. . all embrace a unified federal structure that includes a role for
state implementation.?

Under cooperative federalism, then, national authorities do not
merely possess concurrent regulatory jurisdiction; the actual activ-
ity of each government is closely integrated with that of the other.”*

Advocates of constitutional limitations on national authority
have often regarded cooperative federalism with suspicion, see-
ing the subordinate role of state officials within federal regulatory
schemes as reflecting a “concentration of political powers in the
national government.” Larry Kramer has pointed out, however,
that in a cooperative system, “[t]he federal government needs the
states as much as the reverse, and this mutual dependency guaran-
tees state officials a voice in the process.” He concedes that this
is “[n]ot necessarily an equal voice: because federal law is supreme
and Congress holds the purse strings, the federal government is
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bound to prevail if push comes to shove. But federal dependency
on state administrators gives federal officials an incentive to see
that push doesn’t come to shove, or at least that this happens
as seldom as possible, and that means taking state interests into
account.” More recently, Jessica Bulman-Pozen and Heather Ger-
ken have taken this insight and run with it to develop a model
of “uncooperative federalism,” which “occurs when states carry-
ing out the Patriot Act refuse to enforce the portions they deem
unconstitutional, when states implementing federal environmen-
tal law use that power to push federal authorities to take a new
position, or when states relying on federal funds create welfare
programs that erode the foundations of the very policies they are
being asked to carry out.” This phenomenon, they note, occurs
“in such varied arenas as immigration, healthcare, and education.
In each of these fields, states use regulatory power conferred by
the federal government to tweak, challenge, and even dissent from
federal law.”

One may think of “uncooperative federalism” as a particular
form of Morton Grodzins’s general idea of “decentralization by
mild chaos.”® Despite the absence of clear lines demarcating state
and national power, the reality of multiple power centers and
the myriad opportunities to exert influence guarantee meaning-
ful checks on central authority. Thus described, however, unco-
operative federalism seems like a practical consequence of par-
ticular institutional forms of managerial decentralization, rather
than an alternative model of dual sovereignty. Nonetheless, at
least some approaches to cooperative federalism retain a place
for sovereignty.

In particular, the anticommandeering doctrine imposes an im-
portant constitutional constraint on Congress’s ability to enlist
the states as implementers of federal law. That doctrine holds that
Congress may not require the legislative and executive institu-
tions of state government to enact legislation pursuant to federal
directives, enforce the requirements of federal law, or otherwise
serve as the instruments—as opposed to the objects—of federal
regulation.”” Because Congress may not simply command such
implementation, it must secure the states’ consent by making par-
ticipation in the federal scheme attractive. Likewise, constitutional
constraints on Congress’s authority to condition grants of federal
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monies on state acquiescence in federal mandates® ensure that
states retain some enforceable rights against the national govern-
ment even in cooperative federalism schemes. The presence of
these constraints ensures that some aspects of the federal structure
remain constitutionally entrenched, even within a cooperative fed-
eralism scheme.

Subsidiarity or Collective Action Federalism
A second model of dual sovereignty reasons from the underlying
values that a federal system is meant to serve. Donald Regan has
argued, for example, that “in thinking about whether the federal
government has the power to do something or other, we should
ask what special reason there is for the federal government to have
that power. What reason is there to think the states are incapable
or untrustworthy?”® Professor Regan’s approach bears a strong
family resemblance to the European Union’s principle of “subsid-
iarity,” under which “the Community shall take action . . . only if
and in so far as the objectives of the proposed action cannot be suf-
ficiently achieved by the Member States and therefore by reason of
the scale or effects of the proposed action, be better achieved by
the Community.”® The Member States of the EU added subsid-
iarity to the EU’s governing treaties as a result of fears that the
original documents—which like the American Constitution relied
on specific enumerations of the EU’s powers—were insufficiently
protective of Member State prerogatives.®

In this country, the most extended and thoughtful attempt to
realize a subsidiarity-type approach to federalism is the recent work
of Robert Cooter and my colleague Neil Siegel. Professors Cooter
and Siegel read the Constitution’s power grants to Congress in
Article I, Section 8 as embodying a single coherent principle of
“collective action federalism.”®® In their view, “the clauses of Sec-
tion 8 . . . authoriz[e] Congress to tax, spend, and regulate when
two or more states face collective action problems. Conversely, gov-
ernmental activities that do not pose collective action problems
for the states are ‘internal to a state’ or ‘local.””” Congress would
therefore be able to legislate to solve a collective action problem
whether or not the legislation regulated commercial activity; on
the other hand, even regulation of buying and selling might fall
outside Congress’s power if it did not respond to some difficulty
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preventing resolution of the problem through action by individ-
ual states.

The principal difficulty with subsidiarity-based approaches is
that they tend to collapse the constitutional question (“What does
the Constitution permit?”) into the policy question (“What would
it be desirable for Congress to dor”). As numerous commenta-
tors have noted, this makes subsidiarity inquiries particularly dif-
ficult for courts, which ordinarily depend for their legitimacy on
the supposition that they simply enforce the law without second-
guessing Congress’s policy judgments—that they exercise “judg-
ment,” not “will,” in Alexander Hamilton’s memorable account.®
This difficulty has bedeviled efforts to enforce subsidiarity as a con-
stitutional principle in the European Union,* and commentators
(including this one) have raised similar concerns with efforts to
develop a similar approach on this side of the pond.™

One may also worry that this logic, taken too far, would leave
precious little to the States. As Morton Grodzins pointed out long
ago, “[Ilnequities of state resources, disparities in educational
facilities and results, the gap between actual and potential educa-
tional services, and, above all, the adverse national consequences
that might follow long-term inadequacies of state-local control
would almost certainly, if the choice had to be made, establish
education as the exclusive concern of the national government.””
One suspects that similar arguments could be made in almost
any field if one’s conception of a collective action problem is suf-
ficiently broad. And to the extent that courts defer to legislative
judgments in order to avoid crossing the line into policy making,
they will be leaving the foxes in charge of the henhouse.”™

The important point for present purposes, however, is that sub-
sidiarity or collective action federalism represents a distinct model
of dual sovereignty from dual federalism. It retains an aspect of
sovereignty because, according to the model’s proponents, the
notion that some collective action problem must exist to justify
national action is an interpretation of Article I, Section 8—that
is, it is an entrenched part of the Constitution. National action
without such a justification would thus be unconstitutional. And
yet collective action problems—or their absence—may occur in
virtually any area of regulatory concern. This approach thus does
not yield the separate and exclusive spheres of regulatory activity
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that characterized dual federalism.” Some aspects of criminal law,
or environmental law, or any other field will raise collective action
problems, while others may not. The justification for any given
national endeavor must be judged on its own merits, regardless of
the field in which it occurs.

Process Federalism
Process federalism has its unlikely origins in Garcia v. San Antonio
Metropolitan Transit Authority”—a case that William Van Alstyne
decried as the “second death of federalism.”” Justice Blackmun’s
majority opinion in Garcia asserted that “the fundamental limita-
tion that the constitutional scheme imposes on the Commerce
Clause to protect the ‘States as States’ is one of process rather than
one of result. Any substantive restraint on the exercise of Com-
merce Clause powers must find its justification in the procedural
nature of this basic limitation, and it must be tailored to compen-
sate for possible failings in the national political process rather
than to dictate a ‘sacred province of state autonomy.’””® Process
federalism thus eschews the exclusive subject matter spheres of
state and national authority that characterize dual federalism.
Instead, it relies on the political and institutional structure of the
national government itself to preserve the autonomy of the states.

As Professor Van Alstyne’s memorable phrase suggests, Garcia
was initially either lamented or hailed as the end of the line for
state sovereignty.”” Both friends and foes of constitutional limita-
tions on national authority assumed that the abandonment of sub-
stantive limits really connoted an abandonment of any limits at all.
This turned out not to be true, however. Just as John Hart Ely has
shown that a process-based theory of individual rights can provide
a powerful basis for judicial review,” so too process federalism has
turned out to provide vigorous protection for state autonomy.” In
both instances, process theory simply shifts the focus from the sub-
stantive character of governmental action to the institutional pro-
cess by which the government acts.

Professor Ely’s idea was that our system of government ordinar-
ily safeguards individual liberties through the political process of
democratic representation; courts play a supporting role, stepping
in whenever there is reason to believe that the ordinary demo-
cratic process has become skewed (e.g., through restrictions on
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political participation) or particular groups have been systemati-
cally excluded (e.g., racial minorities).* Process federalism simi-
larly builds on Herbert Wechsler’s insight (derived in turn from
James Madison and John Marshall) that the first-line protection
for federalism in our governmental system is the political repre-
sentation of the states in Congress.* Building on Wechsler, other
scholars have stressed the role of political parties as well as more
particular institutional features, such as the role of state legisla-
tures in redistricting for federal congressional districts.®

Other process federalists have emphasized the procedural protec-
tions that states derive from the many impediments to federal law-
making. As Brad Clark has explained, “The lawmaking procedures
prescribed by the Constitution safeguard federalism in an impor-
tant respect simply by requiring the participation and assent of
multiple actors. These procedures make federal law more difficult
to adopt by creating a series of ‘veto gates.” . .. [T]he imposition of
cumbersome federal lawmaking procedures suggests that the Con-
stitution reserves substantive lawmaking power to the states and
the people both by limiting the powers assigned to the federal gov-
ernment and by rendering that government frequently incapable
of exercising them.”®

Supreme Court doctrine has reinforced these political and pro-
cedural safeguards of federalism in a variety of ways. Most im-
portant, the Court has constructed an array of “clear statement”
rules of statutory construction, triggered whenever Congress acts
in a way that implicates the prerogatives and/or autonomy of the
states. These rules require a clear expression of Congress’s intent
before a federal statute may be construed to regulate the public
functions of state governments,* impose financial liability on the
states,” abrogate state sovereign immunity,*® impose conditions
on the grant of federal funds to state governments,*” or preempt
state law.*® While these canons of statutory construction are not
uncontroversial,® they are best understood as an extension of the
underlying federalist constitutional principles.” They enhance the
political safeguards of federalism by requiring proponents of fed-
eral laws affecting the states to put the states’ defenders in Con-
gress on notice; they enhance the procedural safeguards by add-
ing an additional drafting hurdle that legislation implicating state
autonomy must surmount. As a practical matter, it is fair to say that
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the Court’s clear statement cases have preserved a great deal more
state autonomy than its largely symbolic efforts to police the sub-
stantive boundaries of the Commerce Clause.

Similarly, one can best understand the anticommandeering
doctrine of New York and Printz"' as a tool of process federalism.
Federal commandeering—that is, the power of Congress to re-
quire state institutions to implement federal law—allows national
authorities to foist many of the costs of national action onto state
institutions. These include financial costs, because states must bear
the costs of implementation without any requirement that Con-
gress reimburse them, and political costs, because state officials
often become the public face of unpopular federal programs (like
nuclear waste disposal in New York and limits on gun purchases in
Printz) . The anticommandeering doctrine does not, in practice,
prevent the states from implementing federal law; as I have already
said, cooperative federalism arrangements are pervasive in our sys-
tem. But because the doctrine requires Congress to solicit rather
than command state implementation, the states can insist on com-
pensation for their expenses and refuse to participate in the most
unpopular programs.” This measure of independence from out-
right federal control may also enhance the ability of state adminis-
trators within cooperative federalism regimes to use the administra-
tive process to influence and/or resist federal policy.

Professor Barber makes some very odd assertions about process
federalism; for instance, he claims that the process federalist “will
eventually claim that the only good anyone can really know is plea-
sure centered on the individual human body.”* I suspect this con-
clusion would come as a major surprise to scholars (like this one)
who have long advocated process federalism. As I have already sug-
gested, it may be more constructive to engage the arguments that
process federalists actually make—Barber’s essay is devoid of cita-
tion to any work that actually discusses process federalism—than
to theorize about what arguments process federalists must make.
In any event, what actually distinguishes process-based from dual
federalism models is simply the former’s focus on the political and
procedural dynamics by which the states participate in the national
political process and federal actors construct supreme federal law.
Get those dynamics right, the process federalist contends, and
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one need not worry about whether particular national initiatives
intrude into some protected state sphere of authority.

Immunity Federalism
A final model is rarely discussed distinctively in the literature but
is quite prominent in the Court’s case law. That model is “immu-
nity federalism,” which seeks to protect the institutions of state
government themselves from being subjected to or held account-
able for violations of national law.”” Dual federalism emphasized
affirmative authority to regulate—that is, to prescribe legal rules
governing the conduct of nongovernmental actors. It was thus
concerned, for example, with whether national or state authori-
ties get to control the legal regime governing public education or
immigration. Immunity federalism, by contrast, is relatively uncon-
cerned with affirmative regulatory jurisdiction; it sets no limits on
the scope of national regulatory authority over private individu-
als. This model concerns national regulation solely as it impacts
the institutions of state governments themselves. A good example
is thus National League of Cities v. Usery,”® which did not challenge
Congress’s authority to regulate the wages and hours of all pri-
vately employed workers in the United States but did restrict its
right to apply those regulations to state governmental employees.

The most obvious flowering of immunity federalism has, of
course, occurred in the Supreme Court’s cases construing the sov-
ereign immunity of states from lawsuits by private individuals and
corporations. More than a century ago, in Hans v. Louisiana,” the
Court construed the scope of this immunity to extend significantly
beyond the text of the Eleventh Amendment, which had generally
been considered the source of state sovereign immunity.”® Much
more recently, in Seminole Tribe v. Florida,” the Court held that Con-
gress may not subject states to suit when they violate federal law
by enacting statutes that “abrogate” the states’ immunity, at least
when Congress acts pursuant to its Article I powers. Subsequent
decisions have extended this principle to suits in state courts and
before federal administrative agencies, notwithstanding the limita-
tion of the Eleventh Amendment’s text to “the judicial power of
the United States,”'™ and an impressive line of cases has narrowly
construed Congress’s exceptional power to abrogate state sover-
eign immunity when it acts pursuant to its power to enforce the
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Reconstruction Amendments.!”® The important point about all
of this is that state sovereign immunity does not protect a single
square inch of state regulatory “turf” from federal intrusion; it sim-
ply exempts the states from (one means of) accountability when
they themselves violate federal law.'”

A final, less frequently remarked instance of immunity federal-
ism appears in the Court’s habeas corpus jurisprudence. Although
habeas has recently played a prominent role in the national War
on Terror as a remedy for detention by national executive authori-
ties, by far its most common use is as a vehicle for collateral review
of state criminal convictions for compliance with the procedural
requirements of federal constitutional law.'”” Habeas corpus is
thus another mechanism for holding states accountable when they
violate federal law, and the extensive jurisprudence of the Burger,
Rehnquist, and Roberts Courts limiting the scope of federal ha-
beas review is thus another instance of immunity federalism.'™ (In
this, it is worth noting, the Court has been encouraged and even
surpassed by Congress itself, which passed extensive restrictions on
habeas as part of the Antiterrorism and Effective Death Penalty
Act in 1996.)' Importantly, the number of state sovereign immu-
nity and habeas corpus decisions by the Supreme Court over the
course of the “federalist revival” dwarfs the number of cases con-
sidering substantive limitations on Congress’s powers.

ko Kk *

The point of this survey of the multifarious models of contem-
porary federalism doctrine is to show that dual federalism and
managerial decentralization are not the only choices for allocating
authority between the national government and the states, and that
dual sovereignty may be maintained in other ways than by defin-
ing separate and exclusive spheres of state and national author-
ity. These models, like any analytical construct imposed upon an
unruly and variegated set of real-world decisions and structures,
are vague around the edges, often overlap, and indeed may not
be mutually exclusive; process federalism, for example, can be a
valuable tool to preserve some measure of state sovereignty in an
institutional structure of cooperative federalism. The important
point is that there is a tendency to assume that any rule of law that
accords some measure of sovereignty to state governments is an
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instance of “dual federalism,” but we should resist that tendency. It
is of course a prerogative of scholars to define terms any way that
we want, but we lose valuable analytical distinctions when we lump
together approaches that are in fact quite different.

2. THE CURRENT STATE OF PLAY

Having sketched out the dual federalist model and its competi-
tors, we are in a position to evaluate which of these models best re-
flects the current state of affairs in intergovernmental practice and
constitutional doctrine. My principal contention is that, although
scholars and sometimes dissenting judges often worry that the
Supreme Court is about to revive dual federalism, it has not in fact
done so and is extremely unlikely to do so in the future. Current
doctrine and practice instead reflect a blend of managerial decen-
tralization, cooperative federalism, and process federalism.

The Court’s restraint, however, has sometimes been unidirec-
tional—that is, it has generally rejected dual federalism in its cases
limiting national power, but has often embraced it in its cases lim-
iting state power. These cases tend to define an exclusive sphere
of federal authority—most often involving foreign affairs or immi-
gration, but sometimes more prosaic fields like banking—and
presumptively exclude state regulatory activity touching on those
fields. Neither the results nor the reasoning is categorical, and the
Court has actually left far more room for state activity within these
presumptively federal spheres than it might have in the heyday of
dual federalism. Nonetheless, these cases represent a troubling
movement back in the direction of the old unworkable doctrine.

Dual Federalism Is Dead

Dual federalism dominated constitutional law for roughly a cen-
tury and a half. Beginning in cases like Gibbons, the Court sought
to define separate and exclusive spheres of state and federal au-
thority. Because Congress was not eager to exercise its affirmative
regulatory powers for most of the nineteenth century, most of
the cases involved challenges to state regulation under either the
dormant Commerce Clause or the judge-made “general common
law”—both of which effectively forbade state intrusion into the
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“national” sphere of interstate commerce.'” As federal regulatory
efforts increased around the turn of the twentieth century, the
courts began to employ dual federalism to restrict those efforts,
either by construing federal statutes narrowly to avoid intruding
on state spheres of authority'"” or simply by striking them down.'®

The Court upheld as many statutes as it struck down, however,
even during the infamous Lochner era. It was thus forced to draw
increasingly fine distinctions between goods that were in the
“stream of commerce” and those that were not, or between “direct”
and “indirect” effects on the interstate market.'"” The advent of
the New Deal put increasing pressure on these distinctions, and
the Court’s eventual capitulation to the national regulatory state
in 1937 ultimately swept them away. In NLRB v. Jones & Laughlin
Steel Corp.,""" the Court signaled that it would no longer distinguish
between phases of the production cycle—that is, between regula-
tion of “manufacturing” or “employment,” which had heretofore
been a state sphere, and the actual buying, selling, or transport
of goods. And in Wickard v. Filburn,""" decided five years later, a
unanimous court held that Congress may regulate even individual
activities with a minimal impact on commerce, so long as in the
aggregate that class of activity would have a substantial effect on
the interstate market. By 1950, Edward Corwin could say that the
“entire system of constitutional interpretation” embodied in dual
federalism lay “in ruins.”!!?

The question, of course, is whether the “federalist revival” of
the Rehnquist Court (and possibly the Roberts Court) has revived
dual federalism. Professor Barber and a surprising number of
other critics seem to think that it has.!"® Barber fears a “recrudes-
cence of state sovereignty” under which “the states’ rights bloc on
the Rehnquist Court [has] affirmed the contract theory [under
which the states are “separate and independent sovereigns who
could nullify unconstitutional national acts and even withdraw
from the union”] and voided numerous national acts in the name
of ‘state sovereignty.””''* There are, however, very few citations.
The only case from this period that Barber actually mentions by
name is U.S. Term Limits, Inc. v. Thornton,'"® which he takes to rep-
resent “an endorsement of the contract theory by four members of
the Rehnquist Court.”''® One can quibble about whether even that
is really true—7Term Limits grappled with the Framers’ theory of
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representation in order to construe whether the Constitution’s Qual-
ifications Clauses for members of Congress were exclusive, not the
limits of Congress’s regulatory powers, and invoking the contract
theory for the former purpose is quite different from using it to
determine the latter.!'” But putting that aside, Justice Thomas’s
opinion in Term Limits was a dissent. It struck down nothing and has
not been an important source of guidance for any of the decisions
in which the Court has struck down federal statutes. Moreover,
even Justice Thomas has made clear that he has a sophisticated
theory of the Supremacy Clause (which was not at issue in Term
Limits) that allows broad scope for federal authority."®

The best cases for a dual federalist revival would be United States
v. Lopez,'"” in which the Court struck down the federal Gun Free
School Zones Act as exceeding Congress’s authority under the
Commerce Clause, and United States v. Morrison,'* in which the
Court similarly invalidated the private civil suit provision of the fed-
eral Violence Against Women Act. Lopez was certainly exciting, in
the sense that it was the first time that the Court had struck down
a federal statute under the Commerce Clause since the New Deal
revolution, and many of us took Morrison as confirming that Lopez
was not a sport and the Court was, in fact, serious about limiting na-
tional power. Neither of these cases, however, amounted to a return
to the traditional doctrine of dual federalism. As I have discussed in
more detail elsewhere,'”! both cases turned on whether Congress
was regulating an act that was “commercial” in nature. The Lopez
Court explicitly reaffirmed Wickard v. Filburn'** and the rest of its
post—New Deal jurisprudence,'” and it defined “commercial” ac-
tivity so broadly that there are no substantive fields of regulatory
concern in which many, if not most, activities will not be subject to
federal regulation.'* Equally important, both Lopez and Morrison
made clear that the Court had abandoned the distinction—initially
drawn by John Marshall in Gibbons—between commerce “among
the several states” and “the exclusively internal commerce of a
State.”'® The Rehnquist Court, in other words, was significantly less
committed to dual federalism than is “Marshallian federalism.”

In any event, the excitement over Lopez and Morrison was short-
lived. Five years after Morrison, in Gonzales v. Raich,'*® the Court
affirmed Congress’s power to regulate the medicinal use of home-
grown marijuana, notwithstanding the fact that the marijuana in
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question had been neither purchased nor transported across a
state line. And the Court considered it legally irrelevant that Cali-
fornia had enacted a regulatory scheme licensing and regulating
the use of marijuana for medicinal purposes.'?” Justice Kennedy
joined Justice Stevens’s majority opinion, signaling that he was
unwilling to find that any significant federal regulatory program
lacked the requisite link to commercial activity. And, perhaps most
damaging of all to any hopes of a return to dual federalism, Justice
Scalia wrote a concurrence embracing a broad view of the Neces-
sary and Proper Clause, which would allow Congress to regulate
even noncommercial activity so long as it bears some relation to a
commercial activity that Congress can reach.'?®

The Court’s recent decision on the Patient Protection and
Affordable Care Act (PPACA) complicates the picture somewhat,
but none of the justices endorsed a return to dual federalism. In
National Federation of Independent Business v. Sebelius (NFIB),'* a ma-
jority of the Court upheld the act’s “individual mandate” that all
persons must buy health insurance under the taxing power,'* but a
different majority opined that the mandate did exceed the limits of
Congress’s commerce power.””! That portion of the opinion—the
most relevant for our purposes—did not suggest that health care
is somehow an exclusively state sphere of regulation. Rather, the
Chief Justice and the four dissenters agreed that the Commerce
Clause does not permit Congress to regulate pure inactivity—that
is, the decision not to buy health insurance.’ This is an impor-
tant holding, both because the PPACA is an important statute and
because it reverses the post-Raich impression that the Court might
be ready to abandon Lopez and Morrison. But there are not many
such mandates in federal law, and the Court’s holding at most
places a particular regulatory tool off limits rather than isolating
a substantive field of regulation as beyond federal competence.'*

Finally, when Professor Barber refers to “numerous national
acts” that the Rehnquist Court has “voided. . . . in the name of ‘state
sovereignty,” ”'** he can only be referring to the Court’s admittedly
impressive string of holdings under the Eleventh Amendment
doctrine of state sovereign immunity. I agree that these cases are
wrongly decided and that they represent an unhelpful focus on
state sovereignty rather than state regulatory autonomy.' But they
hardly represent a return to dual federalism."*® First, these cases
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simply invalidate provisions of the relevant federal acts that sub-
ject the states to suits by private individuals for money damages;
they do not invalidate the underlying substantive requirements
of the relevant acts, which continue to bind even the states. It is
thus impossible to say that these decisions carve out any exclusive
sphere of state authority; they simply restrict the remedies avail-
able when states violate the law. Second, these remedial restric-
tions are radically incomplete: they do not bar suits against state
officers for prospective relief or for damages when the officers are
sued in their individual capacity. Nor do they bar even suits against
the state itself for damages when the United States is the plain-
tiff or when Congress, through its power of the purse, induces the
states to waive their immunity. All these “workarounds” signifi-
cantly minimize the practical significance of state sovereign immu-
nity.'¥” Finally, the Court seems to be in substantial retreat from
these holdings, having upheld congressional provisions abrogat-
ing state sovereign immunity in several recent decisions.'*

Sixty years later, Professor Corwin is still right: dual federal-
ism lies “in ruins.” What we have instead is a complicated and not
always coherent set of doctrines emphasizing process federalism
(particularly in the Court’s “clear statement” rules of statutory
construction),” an important but narrow rule against “comman-
deering” state institutions operating within cooperative federalism
regimes, and (perhaps) even narrower rules prohibiting use of the
commerce power to reach pockets of activity that either have no
relation to commerce (Lopez and Morrison) or do not even amount
to activity at all (NFIB). The Necessary and Proper Clause, more-
over, looms as a congenial catchall power in doubtful cases.'*
There are interesting debates to be had concerning whether the
Court’s current doctrines—both permissive and restrictive—are
legitimate, whether they go far enough, and even whether the
courts are well suited to balance national and state authority. But it
will help, in approaching any of these questions, to appreciate how
much the ground has shifted since 1937.

Long Live Dual Federalism?

Both the Court and the commentators have done their best to
inter dual federalism, and for the most part they have succeeded.
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But in some areas, dual federalism dies hard. To paraphrase Jus-
tice Scalia’s famous description of the Lemon test in the Court’s
Establishment Clause jurisprudence: “Like some ghoul in a late-
night horror movie that repeatedly sits up in its grave and shuffles
abroad, after being repeatedly killed and buried, [dual federal-
ism] stalks our [federalism] jurisprudence once again.”'*! Only this
time, it is frightening the proponents of stale regulatory activity in
fields where the national government has traditionally played a
significant role. The tendency to revive dual federalist notions of
exclusive national power has been most pronounced in the area
of foreign relations law, including recent controversies of state
efforts to ratchet up the enforcement of federal laws regulating
undocumented aliens. But a similar, if more low-profile, trend has
surfaced in the Court’s statutory preemption cases. The Court
would do better to bring each area into line with its more gen-
eral federalism doctrine by giving these dual federalist tendencies
a speedy quietus.

I wrote in 2001 that the Court seemed to be clinging to a dual
federalist view in some of its foreign affairs cases by applying a
more vigorous rule of preemption.'*? In Crosby v. National Foreign
Trade Council,'* for example, the Court struck down a Massachu-
setts law limiting state dealings with companies doing business in
Burma, notwithstanding the absence of any explicit federal stat-
utory language preempting such state laws. More recently, the
Court seemed to extend Crosby in American Insurance Association v.
Garamendi,"** which struck down a California law requiring insur-
ance companies to disclose any connection they might have to
Holocaust insurance policies, again in the absence of explicit pre-
emptive language. Both decisions strongly suggested that the states
simply had no place regulating the business of foreign relations.

Likewise, in the last year, much of the debate concerning state
governmental initiatives to regulate illegal immigration has taken
a decidedly dual federalist turn. In particular, the Ninth Cir-
cuit’s ruling striking down Arizona’s restrictive immigration law
strongly suggested that states are simply incapable of regulating
immigration—this is an exclusively federal field.'* On review
in Arizona v. United States, however, the Supreme Court took a
more equivocal position. On the one hand, it suggested that im-
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migration must be a federal sphere by emphasizing that “foreign
countries concerned about the status, safety, and security of their
nationals in the United States must be able to confer and com-
municate on this subject with one national sovereign, not the
50 separate States.”’*® On the other, Justice Kennedy’s majority
opinion also acknowledged that the states have a role to play in
this field, noting that “[t]he pervasiveness of federal regulation
does not diminish the importance of immigration policy to the
States.”'*” The Court’s actual analysis stressed ordinary preemption
principles, not doctrines of federal exclusivity,'*® although it does
seem fair to say that the Court applied those doctrines with a pro-
preemption thumb on the scale.

Similar echoes of dual federalism can be found in the Court’s
other preemption cases, where the Court often emphasizes tradi-
tional fields of state or federal regulatory authority. Rick Hills has
asserted that “the Roberts Court’s [preemption] decisions seem to
follow a traditional script of dual federalism—that is, carving out
separate spheres for state and federal governments and enforcing
norms of mutual non-interference between these spheres.”'* A
good example is United States v. Locke,™ in which the Court held
that federal law preempted Washington state regulations govern-
ing oil tanker safety in Puget Sound that went further than federal
requirements. The Court emphasized that maritime safety, which
implicated international obligations as well as domestic law, was a
traditionally federal field and thus refused to apply any presump-
tion against a preemptive reading of the statute. Locke illustrates
not only the backward glance to dual federalism but also the trou-
ble inherent in that glance; after all, it is equally easy to character-
ize Locke as a case about safeguarding the natural resources of the
state—a traditional state sphere.'!

In any event, efforts to revive dual federalism even in these
limited nationalist enclaves blink reality. As Grodzins has pointed
out, “[f]oreign affairs, national defense, and the development of
atomic energy are usually considered to be exclusive responsibili-
ties of the national government. In fact, the state and local gov-
ernments have extensive responsibilities, directly and indirectly, in
each of these fields.”"* This has only become more true in the dec-
ades since Grodzins wrote.'™ In our increasingly globalized world,
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no governmental actor—including states and even localities—can
avoid interacting with the rest of the world in a way that implicates
national foreign policy.'**

This nationalist version of dual federalism should not be over-
stated, however. All the cases I have mentioned are statutory con-
struction cases, not efforts to draw hard constitutional lines in the
sand, and cases like Arizona seem to leave significant room for state
regulation even in areas of federal primacy. Moreover, there are
plentiful counterexamples. Just this past term, for instance, the
Court upheld a different Arizona law providing for penalties on
employers who employ undocumented aliens.'” The Court not
only found the law not preempted; it also went out of its way to say
that the law did not implicate any unique field of federal authority.
We are far from a revival of dual federalism, but some of the cases
in these areas are worrisome nonetheless.

3. Is DUAL FEDERALISM “SELF-DEFEATING”?

This final section considers two distinct critiques of dual federal-
ism. The first is Professor Barber’s, which holds that dual federal-
ism is necessarily incoherent because public goods like liberty and
democracy must be defined by national actors in a national forum,
leaving no room for more particularistic arguments from “states’
rights.” The second is more in the vein of conventional wisdom,
which believes dual federalism became extinct because it was not
susceptible to principled application over time.

Professor Barber’s Argument

The central claim of Professor Barber’s essay is that dual federal-
ism—by which, as I have said, he seems to mean dual sovereignty—
is logically self-defeating. “Should there be a dual federalist as well
as a national reading of . . . any . . . matter material to the federal-
ism debate, including the nature of the Constitution as a whole—if
there is an interpretive choice of any description, dual federalism
will (or should) lose the debate.”” This proposition extends not
only to “the Supremacy Clause,” but also to “the Tenth Amend-
ment, or the enumeration of powers, or the breadth of national
powers, or the Framers’ intentions, or the formation of the Union,
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or the nature of liberty.”'*” Every aspect of our constitutional law,
in other words, is to be construed in a nationalist way.

In assessing the scope of this proposition, much would seem to
depend on how often we think “there is an interpretive choice of
any description.” On some issues there may not be. John Marshall
wrote in Gibbons, for example, that “[t]he enumeration [of fed-
eral powers] presupposes something not enumerated,”’”® which
seems to mean that the very notion that the national government
must operate within finite bounds is not really open to question.
But that is arguably enough to decide a case like United States v.
Lopez;™ the critical moment in that case occurred when Justice
O’Connor asked Solicitor General Drew Days whether, if the
Gun Free School Zones Act were constitutional, he could think
of anything Congress might do that would be outside its power.'®
He could not, and that was that; the Court was simply unwilling
to transgress Marshall’s principle that something must lie outside
Congress’s enumerated powers.'®" Although some very smart jus-
tices dissented in Lopez, I would be tempted to classify it as a case
in which there was not “an interpretive choice of any description.”

I doubt, however, that Professor Barber would agree. Barber
sums up his argument this way:

The states’ rights debate is a national debate, conducted in a na-
tional forum. An admittedly local good can’t count as a reason in
that forum. The dual federalist who submits to the forum loses the
debate before it begins because the good that would justify dual fed-
eralism would be a nationally recognized good applied by a national
agency as a restraint on the states.'%?

It’s hard to know what to make of this argument. As an empiri-
cal description of the actual debates that take place in national fo-
rums, it’s simply incorrect. Consider, for example, a typical appro-
priations debate in Congress. A congressman may well argue for
a benefit to his local district—say, a “bridge to nowhere” or a re-
search grant to a local university. To say that people cannot make
arguments based on local goods in a national forum is to ignore
what goes on in the halls of national government every day. Profes-
sor Barber’s claim would also render incomprehensible Wechsler’s
influential argument that the primary protection for state auton-
omy and prerogatives comes from the states’ ability to argue for
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those things in a national forum—the Congress—through their
elected representatives.'® If a national forum can consider only
“national goods”—whatever those are—then how are the “politi-
cal safeguards of federalism” to operate?

Professor Barber’s argument is also flatly inconsistent with the
role of national courts in enforcing the boundaries of state and
national authority in federal systems. Commentators often empha-
size that arguments for limiting national power vis-a-vis the sub-
national units can and should be presented in a national forum—a
proposition that Barber argues is simply impossible. The European
jurist Koen Lenaerts, for instance, has stated that “[f]ederalism is
present whenever a divided sovereign is guaranteed by a national
or supranational constitution and umpired by the supreme court
of the common legal order.”'® And, in fact, the constitutional
courts of many federal systems hear, with some regularity, the sorts
of claims that national power must be limited.'® Alphonso Lopez’s
(victorious) lawyer would no doubt be surprised to hear that it is
impossible to make arguments for limiting national power vis-a-vis
the states in a national forum like the Supreme Court.

But perhaps Professor Barber means this to be a normative argu-
ment: the only reasons that should count in a national forum are
national reasons. It’s not clear why this should be true; the argu-
ment that states’ rights claims must fail because only national rea-
sons should count seems to assume the very point in issue. But
even if we grant the premise, it is hardly clear that Barber’s conclu-
sion follows. On his view, the appropriation-seeking congressman
must explain why a federal expenditure in his district benefits the
nation as a whole. But can he not point out that few federal pro-
grams benefit all Americans at once, or evenly, and that by benefit-
ing some (his constituents) we benefit the larger whole?'® That
is certainly the premise behind federal disaster relief funds, for
example. The broader point is that it may not always be easy to
distinguish between national and local goods.

The critical case of this ambiguity is the value of state sover-
eignty in checking national power. As Madison suggested in The
Federalist No. 51, federalism is a central ingredient in our system of
checks and balances, part of the “double security” for individual
liberty at the heart of the Constitution.'®” If that is right, then why
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isn’t state sovereignty itself a national good? If it is, then it seems to
me that Professor Barber’s argument collapses in on itself.'®

Professor Barber seems to deny that checks and balances can
itself be a national good when he says that “Marshall’s was a positive
constitutionalism; dual federalism belongs to a tradition of nega-
tive constitutionalism. Marshall’s positive constitutionalism makes
more sense than negative constitutionalism because establishing
a government to pursue good things makes sense while establish-
ing a government mainly to prevent government from doing bad
things makes no sense.”'® This is a highly contestable assertion, of
course.'” Much of constitutional law is concerned with preventing
government from doing bad things.!” The original Constitution
was obsessed with dividing and checking governmental power,'”
and Barber’s dismissal of “negative constitutionalism” (it “makes
no sense”) condemns not only federalism but also separation of
powers and individual rights. It would condemn Marshall’s own
jurisprudence, which struck down governmental action when it
transgressed constitutional limitations.'” Moreover, limiting the
power of the national government is not simply a “negative” enter-
prise. Much of the point is to preserve the autonomy of state gov-
ernments to pursue their own “positive” programs—for example,
permitting gay marriage and medicinal marijuana, or protect-
ing the environment more rigorously than federal law—without
national interference.'™

In any event, Professor Barber’s claim that proponents of state
sovereignty simply can’t argue for that value in a national forum
like Congress or the Supreme Court!” reminds me of Mark
Twain’s reply when asked if he believed in infant baptism: “Of
course I do,” he said. “I've seen it done.” People who believe in
state sovereignty do make these arguments in national forums, and
they are unlikely to stop simply because someone tells them that
it’s impossible. It is far better, in my view, to engage the arguments
that people actually do make on their merits.

Determinate Line Drawing and the Frankfurter Constraint

All that said, I agree with Professor Barber that dual federalism—
defined considerably more narrowly than he suggests—is a failed
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approach; I simply disagree about the reason for that failure. Our
disagreement has practical consequences. For one thing, our con-
trasting accounts of the reason dual federalism must fail point in
different directions for the use of dual federalist doctrines to limit
state authority. If the problem with dual federalism is that we need
a single nationalist vision of liberty and democracy, then we have
every reason to defend exclusive zones of national authority, like
foreign affairs or immigration, from intrusions by the states.!”
But if, as I argue in this section, the real trouble is that exclusive
spheres of authority simply cannot be defined and maintained in
a principled way, then that difficulty will plague dual federalism
whether it is used to restrict state or national power.

Dual federalism was primarily a model of judicial review, and as
such it had to be amenable to the institutional constraints faced by
courts. As I have argued at greater length elsewhere,'”” the primary
constraint on courts is that they must make decisions according
to law; to invoke Hamilton again, they must exercise “judgment,”
not “will.”'”® Or, as Wechsler put it, judicial decision making must
be “principled” in a way that legislative decision making need not
be.'"™ Most assessments of dual federalism have agreed that dual
federalism failed because, especially as the national economy be-
came more integrated and the public came to expect more from
government, the separate spheres model became incapable of
principled application. As Vicki Jackson has observed, “[W]ithout
written guideposts on the content of the enclaves in the face of
changing economies and functions of government, the substantive
enclave theory is unworkable.”'®

In the 1930s, Felix Frankfurter published an analysis of the
Supreme Court’s nineteenth-century decisions construing the
boundaries of dual federalism under the Commerce Clause that
emphasized the Court’s need and desire to avoid the appearance
of “judicial policy-making.”*®! Larry Lessig calls this the “Frank-
furter Constraint,” and he contends that it is fundamental to judi-
cial legitimacy.'® “[A] rule is an inferior rule,” he writes, “if, in its
application, it appears to be political, in the sense of appearing
to allow extra-legal factors to control its application.”® And when
the Court perceives that it is incurring costs to its legitimacy by
pursuing a doctrinal rule perceived to be political, we can expect
the Court to abandon that rule and try something else.'®
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So it was with dual federalism. A doctrinal model that calls
upon the Court to define and police separate and exclusive
spheres of state and national authority puts enormous pressure
on the Court’s ability to draw the boundary line in a principled
and consistent way.'® After a century and a half of trying to draw
lines between commercial and police powers regulation, '
tially national and essentially local regulation,'®” manufacturing
and commerce,'®® items in the “stream of commerce” and those
without,'® and “direct” and “indirect” effects on interstate com-
merce,'”’ the Court found itself under fire for its inability to seem
principled in that effort.!” Perhaps these doctrinal distinctions
collapsed under their own weight, causing the Court to change
course.'”? Perhaps the perceived inconsistency of the Court’s re-
sults helped mobilize popular support for President Roosevelt’s
“court-packing” plan, and the threat of that plan in turn caused
the Court’s “switch in time.”'® Either way, the point is that the
essential indeterminacy of the line between state and national
spheres was a key factor in dual federalism’s demise.

If this is right, then at least as a historical matter, dual federalism
did not die because there is anything fundamentally incoherent
about the notion of state sovereignty or differing state conceptions
of democracy or liberty. There is, then, no necessary impediment
to alternative models of dual sovereignty that do not raise the
same line-drawing problems.'”* Moreover, if indeterminacy is the
root problem with dual federalism, then that problem will afflict
any dual federalist model, including one that restricts state power
as much as one that restricts national power. The persistent nos-
talgia for exclusive zones of national power over areas like foreign
affairs or immigration, then, remains puzzling.

essen-

4. CONCLUSION

Justice O’Connor said in New York v. United States that “discerning
the proper division of authority between the Federal Government
and the States” is “our oldest question of constitutional law.”'® But
the persistence of that question should not blind us to the ways
in which the federalism debate has changed over the course of
our history. Although the dual federalist model dominated that
debate for the first century and a half, it collapsed in 1937 and has
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found few adherents since. Dual sovereignty remains, and a vari-
ety of other models for preserving the constitutional equilibrium
between the nation and the states have arisen to take dual federal-
ism’s place. But outside of a few pockets wherein the courts seek
to maintain exclusive zones of national control over foreign affairs,
immigration, and the like, dual federalism has given way to coop-
erative federalism, subsidiarity, process federalism, and sovereign
immunity.

I fear, however, that the puzzling persistence of dual federalism
as an analytical category, particularly among critics of the Supreme
Court’s efforts to enforce constitutional constraints on national
power, has distorted federalism’s research agenda. We spend too
much time discussing the follies of exclusive subject matter catego-
ries as a tool for dividing state and federal regulatory jurisdiction,
and far too little analyzing the models of federalism that are actu-
ally in play. Any number of more fruitful projects call out for study:
we are beginning to have some helpful analyses and case studies of
the impact of political parties on the political safeguards of feder-
alism, for example, but much more remains to be done. Heather
Gerken and Jessica Bulman-Pozen’s theoretical account of “unco-
operative federalism” called for careful analyses of the way that
state and national administrators actually interact in practice, but
relatively few have answered the call. And little has been done to
bridge the gap between scholars of public administration steeped
in the practical intricacies of fiscal federalism and legal scholars
analyzing how to interpret the Spending Clause.

Vestiges of dual federalism should be rooted out, and the Court
should be warned against tendencies toward relapse. But for the
most part, the horse of dual federalism is dead, and we should quit
beating it. The more fundamental debate about dual sovereignty,
however, remains worth having.

NOTES

I initially contributed this essay to the American Society for Political and
Legal Philosophy’s Annual Meeting, panel on “Federalism and Subsid-
iarity: Against Dual Federalism,” which convened in August 2011, and I
have revised it only slightly in light of the Supreme Court’s health care



The Puzzling Persistence of Dual Federalism 67

and immigration decisions in June 2012. I am grateful to Jim Fleming and
Jacob Levy for inviting me to participate and to Sotirios Barber, whose
paper “Defending Dual Federalism: A Self-Defeating Act” provides the
focus for these comments.
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FOOT VOTING, FEDERALISM, AND
POLITICAL FREEDOM

ILYA SOMIN

1. INTRODUCTION

The idea of “voting with your feet” has been an important element
in debates over federalism for several decades." Economists, legal
scholars, and others have analyzed its efficiency and equity. But
foot voting is still underrated as a tool for enhancing political free-
dom: the ability of the people to choose the political regime under
which they wish to live.?

Section 2 of this essay explains some key ways in which foot vot-
ing in a federal system is often superior to ballot box voting as a
method of political choice. A crucial difference between the two is
that foot voting enables the individual to make a decision that has
a high likelihood of actually affecting the outcome. By contrast,
the odds of casting a meaningful ballot box vote are vanishingly
small. This reality both enhances the individual’s degree of politi-
cal freedom and incentivizes him or her to make better-informed
and more rational decisions. In addition, foot voting in a federal
system will often enable the individual to choose from a wider
range of options, thereby further increasing political freedom.

Obviously, this does not mean that all decisions should be
made by foot voting rather than at the ballot box, or that all
political power should be decentralized. Many other issues must
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be considered in determining how centralized a political system
should be. But the enhancement of political choice is a crucial
advantage that is often overlooked. It justifies greater political
decentralization than might be optimal otherwise.

Section 3 considers some possible limitations of foot voting in
a federal system as a tool for enhancing political freedom. These
include moving costs, the possibility of “races to the bottom,” and
the problem of oppression of minority groups by subnational gov-
ernments. Each of these sometimes poses a genuine constraint
on effective foot voting. But none is as severe a limitation as
critics claim.

Section 4 argues that the case for foot voting under federalism
should be expanded “all the way down” to local governments and
private communities, and “all the way up” to freer international
migration. It builds on a growing recent literature that advo-
cates granting greater autonomy to local governments relative
to regions.® Foot voting between localities creates greater choice
with lower moving costs than does foot voting between large
regions. This is even more true of foot voting between private
planned communities.

Just as foot voting can be expanded all the way down to the
local level, there is also a strong case for extending it “all the way
up” to the international level. The potential gains from freer
international foot voting in some respects dwarf those that can be
achieved domestically.* Moreover, for people living under authori-
tarian regimes, foot voting through international migration is
often their only means of exercising political choice.

2. FooT VOTING AND PoLITICAL CHOICE

A variety of political theories emphasize that government should
be freely chosen by the governed. Some argue that such political
freedom has inherent value.” As the Declaration of Independence
puts it, “Governments . . . deriv[e] their just powers from the con-
sent of the governed.” Individuals who lack the ability to choose
their governments are not fully free.” Other theories primarily
emphasize the instrumental benefits of political choice. When
people are able to choose their governments, political leaders
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have stronger incentives to adopt policies that benefit the people,
or at least avoid harming them.® And the people themselves are
able to select the policies they prefer.

In modern states, the ballot box is the main mechanism for
popular political choice. If the public disapproves of government
policy, it can vote to “throw the bastards out” and elect a new set of
bastards who will, hopefully, do better. There is no doubt that the
ballot box does indeed enhance political choice. Most important,
it effectively incentivizes political leaders to avoid large and obvi-
ous disasters. It is significant, for example, that no modern democ-
racy has ever had a mass famine within its territory,” even though
such famines are all too common in dictatorships. Democratic
electorates also have some success in forcing government policy to
conform to majority public opinion.*

Ballot box voting understandably has a central place in modern
theories of political freedom. It is a major improvement over the
traditional alternatives of dictatorship and oligarchy, to say noth-
ing of totalitarian one-party states. But its very real benefits coexist
with severe limitations. The right to vote at the ballot box is an
important aspect of political freedom. But it is not enough. Ballot
box voting has systematic weaknesses that can be at least partially
offset by allowing a greater role for foot voting.

As Albert Hirschman famously recognized, people dissatisfied
with a political regime can use either “voice” or “exit” to address
the situation."" Exit in the form of foot voting has some impor-
tant advantages over voice in the form of ballot box voting that are
often ignored.

Limatations of the Ballot Box

Ballot box voting has significant limitations as an expression of
political freedom.' The most significant are the extremely low
likelihood that any one vote will make a difference, voters’ inability
to exercise choice over the basic structure of the political system,
and the presence of widespread rational political ignorance, which
ensures that many ballot box decisions will be poorly informed.
Ballot box voters also have poor incentives to make rational use of
the political information they do know.
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Low Probability of Decisiveness
In all but the very smallest elections, the individual voter has only
a vanishingly small chance of making a difference to the outcome.
In an American presidential election, the probability of casting a
decisive vote is roughly 1 in 60 million."”” The odds are better in
elections with smaller numbers of voters but are still extremely low.

The low probability of decisiveness surely diminishes the extent
to which ballot box voting is a meaningful exercise of political
freedom. This may seem a counterintuitive conclusion, since citi-
zens of democratic states have long been taught to view voting as
an important exercise of individual freedom. We implicitly assume
that the individual enjoys political freedom if he or she can effec-
tively influence the government as part of a much larger group.

But in most other contexts, we would not say that a person is
truly free to make a particular decision if he or she in fact has only
a minuscule chance of actually determining the outcome. For
example, a person who has only a 1 in 60 million chance of being
able to decide what to say has only a very attenuated degree of
freedom of speech. A person with only a 1 in 60 million chance of
being able to decide what religion to practice surely lacks mean-
ingful freedom of religion. A worker who has only a 1 in 60 million
chance of being able to decide whether to quit her job is not a free
laborer but a serf. In each of these cases, the person would not be
considered truly free merely because she could say what she wants,
practice her religion freely, or change jobs if she first persuades a
majority of a much larger group to give her permission. The same
can be said for most if not all other valuable freedoms. Similarly, a
person with only a minuscule chance of affecting the nature of the
government she lives under has only a very attenuated degree of
political freedom.

The point is not to suggest that the low probability of decisive-
ness makes ballot box voting worthless as an exercise of political
freedom. It surely has at least some value. I merely insist on the
less sweeping point that this low probability significantly dimin-
ishes the degree of political freedom that ballot box voters enjoy.

Lack of Choice over Basic Political Structure
A second and at least equally fundamental limitation of ballot box
voting is that the voters are unable to choose the basic structure
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of the regime they live under. Democracy cannot be democratic
all the way down. Before one can make any decisions at the bal-
lot box, there must be a prior decision on such questions as what
the voting rules will be, who gets to be part of the electorate, and
what the powers of the government will be.'"* Of necessity, these
decisions will have to be made by some procedure other than bal-
lot box voting itself, since the voting system itself cannot function
until they have been addressed.

This problem can be partially alleviated by means of a consti-
tutional amendment process. For example, voters in the United
States can change the basic structure of the political system if they
can muster a supermajority large enough to pass a constitutional
amendment under the procedures set out in Article V of the Con-
stitution. But, obviously, the rules for constitutional amendments
are themselves part of the basic structure of the political system,
and an amendment process that requires a supermajority to effect
fundamental change is itself an important potential constraint on
political choice. Thus, the existence of an amendment process
merely pushes the problem of political freedom one step back; it
brings to light the public’s lack of freedom to select the rules for
the amendment process itself.

Moreover, in practice, the vast majority of people in democratic
societies are born into relatively stable, well-established political
systems that they have little hope of fundamentally altering. Short
of emigration, they have little or no meaningful choice over basic
political structures.

Rational Ignorance
Finally, political choice under ballot box voting is undermined by
the problem of rational political ignorance.” Because of the low
probability that any one vote will make a difference, ballot box vot-
ers have little incentive to acquire political information. It is actu-
ally rational for them to remain ignorant about the decisions they
are making.'® No matter how well informed a voter is, the chance
that his knowledge will actually make a difference in improving
the quality of government is vanishingly small. Thus, it makes
sense for most citizens to devote their time and energy to other
activities, which have a higher expected payoff than acquiring
political information.
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Even highly intelligent and rational citizens could choose to
devote little or no effort to the acquisition of political knowledge.
The theory of rational ignorance suggests that most people will
acquire little or no political knowledge and also that they will often
make poor use of the information that they do learn. Both politi-
cal knowledge acquisition and the rational evaluation of that infor-
mation are classic collective action problems, in which individual
citizens have incentives to “free ride” on the efforts of others."”

This point applies to altruistic, civiccminded people as much
as to rationally self-interested ones. A rational altruist will devote
most of her time and effort to activities that are more likely to suc-
ceed in benefiting others than spending time on the acquisition of
political knowledge."®

Decades of survey research show that most citizens do in fact
acquire very little political information, just as the theory of ratio-
nal ignorance predicts.” In the immediate aftermath of the 2010
election, in which Republicans made record gains, only 42 per-
cent of Americans realized that the outcome of the vote was that
the Republicans had taken control of the House of Representa-
tives but not the Senate.*” A 2009 survey showed that only 24 per-
cent of Americans realized that the “cap and trade” proposal then
recently passed by the House of Representatives as an effort to
combat global warming addressed “environmental issues.”*" About
46 percent said that it was either a “health care reform” or a “regu-
latory reform for Wall Street.”? A 2006 Zogby poll found that only
42 percent of Americans could even name the three branches of
the federal government.* Hundreds of other examples of igno-
rance could be used to illustrate the point.** Moreover, widespread
ignorance is not of recent origin but stretches as far back as we
have survey data to measure it.”

Rational Irrationality
Not only do rational ballot box voters usually acquire little politi-
cal information, but they also often make poor use of the infor-
mation they do possess. Rational ignorance does not imply that
voters will learn nothing at all about politics. Rather, it predicts
that they will acquire very little or no information for purposes of
voting. Many, however, will learn political information for other
reasons, such as that they find politics interesting.*® In much the
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same way, dedicated sports fans acquire knowledge about their
favorite teams, even though they know they have little chance of
influencing the outcomes of games. People with a strong interest
in politics often act as “political fans.”?” They evaluate information
in a highly biased manner that overvalues any evidence that sup-
ports their preexisting views, while ignoring or discounting that
which cuts against them. Various studies find that this is exactly
how those with a strong interest in politics actually do respond to
new political information.®

Such bias is perfectly rational if the goal is not to get at the
“truth” of a given issue in order to be a better voter but to enjoy
the psychic benefits of being a political “fan.”® As Bryan Caplan
puts it, this is a case of “rational irrationality.”® A person can ratio-
nally choose to limit the amount of effort he devotes to logically
evaluating the information he possesses and instead allow himself
to give in to emotionally driven, illogical reactions.

One can argue that rational ignorance and irrationality are not
genuine constraints on the exercise of political choice through
voting. After all, rationally ignorant voters choose not to acquire
more information than they do. But this argument ignores the
reality that rational ignorance is part of a collective action prob-
lem, in which individually rational action leads to results that none
of the individuals involved might actually want. Moreover, voting
decisions influenced by ignorance end up imposing policies not
only on the ignorant voters themselves but also on the rest of soci-
ety. For this reason, ignorance constrains not only ignorant voters
themselves but others as well.”!

Some scholars argue that political ignorance and irrationality
are of little importance because voters can offset their effects by
relying on various “information shortcuts.” I have addressed these
claims in great detail elsewhere.* Here, I would only suggest that
shortcuts are unlikely even to come close to fully offsetting wide-
spread ignorance of fairly basic political information, even though
the shortcuts do have some utility.

Building on a well-known argument by Albert Hirschman, one
might contend that the ready availability of foot voting might
reduce voters’ incentives to invest in political knowledge. Hirsch-
man claimed that the availability of an easy exit option dimin-
ishes the incentive to invest in political voice,”® possibly including
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political knowledge. But political ignorance is severe even in cases
where exit is very difficult, as in the case of national politics.** Even
where exit is hard, the incentive to invest in political information
is minimal, because the low probability of influencing political
outcomes ensures that there is little gain from such investments.
Thus, foot voting is unlikely to be more than a minor contribu-
tor to the problem of ignorance. It could even make voice more
effective, in so far as knowledge of government policy acquired
for the purposes of foot voting is sometimes also useful for ballot
box voting.®

Advantages of Foot Voting

Foot voting has important advantages over ballot box voting on
all three of the dimensions considered here. Foot voting is usually
decisive, it allows for a greater degree of choice over basic struc-
ture, and it creates superior incentives to acquire and rationally
evaluate information.

Individual decisiveness is the most obvious advantage of foot
voting over ballot box voting. A person who chooses which juris-
diction to live in usually has an extremely high probability of being
able to implement her decision. In many cases, of course, the indi-
vidual might be constrained by the desires of a spouse or other
family members. But even in these situations, he generally has a
much higher probability of influencing the final result than does
a ballot box voter. One vote out of, say, 10, in a large family is far
more likely to be influential than 1 vote out of 10 million or even 1
vote out of 10,000 in an election.

Adam Przeworski, one of the world’s leading scholars of democ-
racy, laments that “[n]o rule of collective decisionmaking other
than unanimity can render causal efficacy to equal individual
participation.”® Foot voting does not perfectly achieve this ideal
either, but it does come relatively close. It enables a wide range
of people to make decisive political choices that are also relatively
equal. Though equality is not perfect, even poor and politically
downtrodden people can often make effective use of foot voting.”

Foot voting in a federal system also allows greater choice over
basic structure. A person who can choose between multiple state
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and local governments can potentially choose between jurisdic-
tions with very different systems of governance. For example, they
might have divergent state constitutions, electoral systems, basic
social welfare policies, and so on. Obviously, the range of choice
here is far from unlimited. The choices are limited to those avail-
able in the given federal system.” Moreover, foot voters generally
are unable to control the basic structure of the federal system
itself, such as the determination of how many different jurisdic-
tions will exist, and what their boundaries will be. Nonetheless,
especially in a sizable nation with many different jurisdictions, the
range of choice is likely to be substantially greater than that avail-
able through ballot box voting in a unitary state.

Finally, foot voting also creates much better incentives than
ballot box voting for acquiring and rationally evaluating relevant
information.” Since footvoting choices are individually decisive,
decision makers have strong incentives to acquire good informa-
tion and evaluate it in a relatively unbiased way. Historical evi-
dence suggests that even foot voters with very low education levels
and significant barriers to acquiring new information neverthe-
less often successfully overcome them. For example, millions of
poor African Americans in the early twentieth-century Jim Crow-
era American South managed to acquire enough information
to realize that conditions were better in the northern states, and
migrated accordingly. They did so despite the fact that most had
very low education levels, and southern state governments often
deliberately sought to keep them ignorant.** This is in sharp con-
trast to the widespread ignorance of basic facts among ballot box
voters, including many who are much better educated and face
lower information costs.

Obviously, foot voters face information problems of their own.
The more issues are left up to the private sector or to lower-level
political jurisdictions, the more information foot voters poten-
tially have to learn. But an increasing number of issues raises
information costs regardless of whether the political system is fed-
eral or unitary, and regardless of whether foot voting is a viable
option. The great advantage of foot voting over ballot box vot-
ing is not that it eliminates the need for information but that it
gives participants stronger incentives to seek out the necessary
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knowledge and rationally evaluate it. In some cases, moreover,
foot voters actually need /less in the way of detailed knowledge than
ballot box voters do. For example, they sometimes do not need to
know whether superior conditions in one jurisdiction relative to
another are caused by government policy or not.*! If conditions
are better in region X than region Y and likely to remain that way,
that is often sufficient for a good foot-voting decision. By contrast,
rewarding or punishing political leaders at the polls for outcomes
they did not cause is often dangerous and self-defeating for ballot
box voters.*

Obviously, we should not assume that foot voters are perfectly
informed or perfectly rational. No one ever has complete infor-
mation, and people sometimes make irrational decisions in many
different aspects of their lives.* The advantage of foot voting over
ballot box voting is not that it avoids ignorance and irrationality
entirely but that it gives us stronger incentives to reduce them.
Irrational cognitive biases are most likely to influence our deci-
sions when we don’t make a conscious effort to make good deci-
sions and act rationally.** And people are less likely to do the hard
work needed to overcome ignorance and irrationality when there
is little incentive to do so.*

Implications for Federalism

The advantages of foot voting described here justify greater politi-
cal decentralization than might otherwise be desirable. The more
decentralized political power is, the more issues citizens will be
able to decide through foot voting as opposed to ballot box vot-
ing. The more decisions, therefore, will be made by processes
where individuals make choices that are individually decisive, have
greater leverage over basic political structure, and are subject to
better incentives for the acquisition and use of knowledge.

The benefits of foot voting are enhanced when jurisdictions
compete for potential migrants by offering the most attractive pos-
sible package of public services and taxes.* In such a situation,
the number and quality of choices open to foot voters are likely
to increase. But effective foot voting does not necessarily require
competition. Even if jurisdictions choose their policies at ran-
dom or solely for the purpose of catering to the desires of current
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residents, foot voters can take advantage of the resulting policy
diversity to select options that best fit their preferences. They are
still likely to have a wider range of choices than in a unitary state.*’

In theory, these benefits could potentially be achieved through
decentralization without “federalism,” as defined by Malcolm Fee-
ley and Edward Rubin and some earlier writers.*® A unitary central
government, they contend, can choose to transfer power to local
or regional authorities without giving the latter any genuine politi-
cal autonomy, defined as a guarantee against interference from
the center.

In my view, this definition of “federalism” is too narrow. A fed-
eral system can potentially exist in any society where there are mul-
tiple separate levels of government, even if the lower levels are not
legally immune from interference by the higher levels. So long as
overruling the lower-level government requires a costly affirmative
act by the center,” such as a legislative vote, the lower-level gov-
ernment retains a measure of real power. At the very least, it can
exist so long as the leaders of territorially based lower-level govern-
ments are selected by processes that are not under the central gov-
ernment’s control.”” In any event, legal autonomy is a continuous
variable, not a binary one. Lower-level governments can be—and
usually are—Ilegally autonomous on some issues, while subject to
central government override on others.

Elsewhere, I have suggested that decentralization without legal
autonomy is unlikely to be a stable equilibrium; the central gov-
ernment is likely to have strong incentives to override local deci-
sion making when national political majorities or powerful interest
groups want it to do so.” If this is correct, a high degree of decen-
tralization probably cannot persist for very long without some kind
of constitutional protection for federalism.

But the distinction between the two is not crucial to the argu-
ment advanced here. In order to achieve the enhancement of
political freedom promised by foot voting, some substantial de-
gree of decentralization is necessary. Whether that decentral-
ization requires “federalism,” as defined by Feeley and Rubin,
is a question that I do not attempt to resolve here. It does, how-
ever, require federalism in the broader sense of having multiple
levels of government, and a significant sphere of autonomy for
regional authorities.
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3. POTENTIAL LIMITATIONS OF FOOT VOTING AS A
TooL ror PoLiTicaL CHOICE

While foot voting has some important advantages over ballot box
voting, critics argue that it also has severe limitations as a mech-
anism for political choice. Among the most important are mov-
ing costs, the danger of a “race to the bottom,” and the plight of
unpopular racial and ethnic minorities. Each of these poses genu-
ine challenges for foot voting. But the problems are not as severe
as critics claim.

Moving Costs

The most obvious shortcoming of foot voting is the problem of
moving costs.”” Moving from one jurisdiction to another can be
costly in several ways. Potential migrants must pay the direct costs
of moving themselves and their possessions. But often, these direct
moving costs are outweighed by much greater indirect costs, such
as the cost of parting with employment opportunities, family mem-
bers who stay behind, and social networks. Where moving costs
are high, the choices created by foot voting may be illusory, since
many will not be able to take advantage of them.

Moving costs can indeed undermine the freedom of choice of
potential foot voters. But they are not as prohibitively high as is
sometimes supposed. Modern technology has made it cheaper and
easier than ever before to move from one jurisdiction to another.
And, in a relatively large federal structure such as the United
States or the European Union, the existence of numerous jurisdic-
tions with a wide range of job opportunities reduces the extent to
which people in most professions are limited to just one part of
the country.

Interstate and other moves are actually extremely common,
which suggests that moving costs are often quite manageable. A
2008 Pew Research Center study showed that 63 percent of Ameri-
cans have moved at least once in their lives, and 43 percent have
made at least one interstate move.” Interstate migration driven by
variation in public policy is also commonplace. In the small state
of New Hampshire, which has the lowest taxes and nearly the low-
est levels of economic regulation in the country,” some 57 percent
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of the population now consists of out-of-state migrants, many of
them drawn by the state’s economic policies.”

In Western Europe, freedom of migration between the Mem-
ber States has also led to extensive foot-voting-based migration.
Hundreds of thousands of French citizens have moved to Britain
in large part because that country has lower taxes and more open
labor markets, enabling them to pursue economic opportunities.*
During the 2007 French presidential election, the winning can-
didate, Nicolas Sarkozy, even campaigned in London in order to
seek the support of French expatriates there.”” Tens of thousands
of Germans have moved to Switzerland for similar reasons, to the
extent that some Swiss even complain of a German “invasion.”®

Contrary to claims that foot voting is usually a realistic option
only for the relatively affluent, census data finds that households
with an income under $5,000 per year are twice as likely to make
interstate moves as the population as a whole.” The poor often
actually face lower effective moving costs than more affluent
households because they own much less in the way of immobile
assets, such as property in land.

Some scholars suggest that foot voting over public policy is rare
because surveys show that most moves are motivated by job-related
considerations, rather than by direct calculations of the quality
of public services.” If so, this might suggest that moving costs are
too high to make foot voting worthwhile. However, these argu-
ments ignore the fact that employment prospects are heavily influ-
enced by local and state public policy on taxation, regulation, and
other issues. Ignoring job-related moves is consistent with Charles
Tiebout’s classic 1956 footvoting model, which assumes such
moves away, because it focuses purely on the provision of local
public goods.®! But it is not appropriate for a broader discussion
of policy-motivated foot voting, which incorporates government
policy affecting private goods as well. Moreover, some local public
goods might affect employment prospects as well. For example, a
well-run legal system or a clean environment might attract some
categories of businesses.®

The fact that someone is making a move based on employment
opportunities does not mean that her choice was unrelated to vari-
ations in public policy. Moreover, the surveys in question either
completely neglect to ask movers whether public policy factors
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played a role in their decisions® or else included only a few pos-
sible policy influences.®*

I do not mean to suggest that job-related moves are necessarily
policy-related moves, merely that they should not be assumed as
necessarily non—policy based. It may well be that one of the things
people care most about when exercising political freedom is how a
jurisdiction’s policies affect their economic prospects, just as polls
often show that the economy is voters’ top policy concern in ballot
box elections. A foot voter who prioritizes economic concerns in
choosing which government to live under is still exercising politi-
cal choice.

A well-known critique of Tiebout’s foot-voting model claims that
it is at least partly falsified by empirical evidence, because the data
does not show that the policy heterogeneity of American commu-
nities increased as moving costs fell during the late nineteenth and
twentieth centuries.”® But Tiebout’s and other models of foot vot-
ing don’t necessarily predict greater heterogeneity as transporta-
tion costs fall. They do so only if preference heterogeneity remains
constant or increases. But it is quite possible that heterogeneity
of preferences decreased during the course of the twentieth cen-
tury as immigrants became more assimilated, the United States
developed more of an integrated national culture, and more was
learned about the effectiveness or lack thereof of different kinds
of local policies.

Overall, the evidence does not show that moving costs generally
preclude foot voting, even if foot voting would be more effective if
they were lower. Moving costs are, however, particularly severe in
the case of policies that target immobile assets, such as property
in land. Here, moving is not just potentially expensive but liter-
ally impossible. This is a genuine and to some extent irremedia-
ble shortcoming of foot voting under federalism. Thus, effective
protection for immobile assets will usually have to be provided by
other means, probably including centrally enforced limits on the
powers of regional governments.”® Foot voting can, potentially,
help address such problems if more issues are handled by private
sector organizations, or if people can choose to reject the jurisdic-
tion of a particular government without physically migrating.®’

But it may not be possible to make foot voting a fully effective
mechanism for protecting immobile assets and people. For poli-
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cies that target primarily mobile assets, however, foot voting often
provides an effective mechanism of political choice even in spite of
moving costs.

The Race to the Bottom

The “race to the bottom” argument is one of the best-known long-
standing criticisms of federalism.”® Because of a desire to attract
taxpaying business interests, it is argued, state and local govern-
ments are likely to lower environmental and safety regulations
below reasonable minimums, thereby inflicting great harm on
consumers, workers, and the general public. Such “destructive
competition” could make the choices available to foot voters illu-
sory. Effectively, they could end up choosing between jurisdictions
that have all been forced to sell out to narrow business interests in
order to keep up tax revenue.

In a series of influential articles in the 1990s, Richard Revesz
significantly undermined the theoretical rationale for the race
to the bottom argument in the field of environmental policy—
an area where the argument was traditionally thought to be at its
strongest.” Revesz pointed out that states compete with each other
on more than one dimension, and that an attractive and healthy
environment is one of the factors that is likely to attract relatively
affluent taxpayers and some businesses. Thus, there is no reason
to expect that state and local governments will systematically sacri-
fice environmental concerns to the needs of polluting businesses.™
Indeed, higher-income citizens of the type most valuable to states
as taxpayers generally assign a higher priority to environmental
protection than do lower-income groups.” Local governments also
have other forms of leverage against mobile business interests that
reduce the extent to which the latter can expect to capture the
lion’s share of the gains from interjurisdictional competition.”
The empirical record to a large extent supports Revesz’s predic-
tions. State governments pioneered many forms of environmental
protection long before the federal government required them to
do so.”

In addition to environmental protection, the other iconic ex-
ample of a dangerous race to the bottom is the Supreme Court’s
1918 decision in Hammer v. Dagenhart, which invalidated federal
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child labor laws as beyond the scope of congressional authority.”
However, all but five states had already enacted child labor bans
of their own by 1910 (though some were less strict than the fed-
eral law),” and industrial child labor disappeared almost com-
pletely by 1930, just twelve years after Hammer.™ By the time Ham-
mer was reversed by the Supreme Court in 1941, the majority of
states had laws comparable to the federal one the Supreme Court
had invalidated.”

None of this suggests that genuine races to the bottom never
happen. They can occur in various situations, particularly where
state or local governments seek to attract a mobile asset by means
that exploit an immobile one, such as property rights in land. By
placing the burden on the immobile asset, states can potentially
impose the costs of attracting the mobile factor on people who
have no effective exit option. This may, for example, explain cases
where states use “economic development” takings to transfer prop-
erty from politically weak local owners to potentially mobile firms
such as General Motors.”™

But while races to the bottom can and do happen, they are
less likely than critics claim. Even in environmental policy and
labor policy, two fields where the problem has traditionally been
thought to be especially severe, races to the bottom turn out to be
far less prevalent than previously believed.

The Problem of Minority Rights

No issue has done as much to discredit federalism in the United
States as its association with the oppression of racial and ethnic
minorities. The conventional wisdom holds that federalism was
largely a disaster for African Americans and other minorities, while
the growth of federal power greatly alleviated their plight.” As the
leading political scientist William Riker put it in 1964, “The main
beneficiary [of federalism] throughout American history has been
the Southern Whites, who have been given the freedom to oppress
Negroes. . . . [I]f in the United States one approves of Southern
white racists, then one should approve of American federalism.”®

There is no doubt that American state and local govern-
ments have in fact oppressed minority groups on many occa-
sions, and that federal intervention sometimes played a key role
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in diminishing that oppression—as with the abolition of slavery
in 1865 and Jim Crow segregation in the 1960s. If federalism is
generally inimical to the interests of racial and ethnic minorities,
this undermines the utility of foot voting in a federal system as a
mechanism for political choice, at least when it comes to unpopu-
lar minorities. The choices available to these groups would be very
poor ones indeed. However, the conventional wisdom on the rela-
tionship between federalism and Jim Crow is at the very least over-
stated. Although state and local governments often oppressed Afri-
can Americans and other minorities, the same can be said of the
federal government throughout much of American history. And in
many cases, oppressed minorities would have been even worse off
with a unitary state than they were under federalism.

During much of American history, a unified national policy on
racial issues might well have led to greater oppression for minori-
ties rather than less. At the time the Constitution was drafted in
1787, all but one state (Massachusetts) still had slavery, though a
few others had enacted gradual emancipation laws.®’ New York
and Pennsylvania, two of the largest and most politically powerful
northern states, did not enact emancipation laws until 1799 and
1804, respectively.** A unitary policy on slavery at that time would
likely have resulted in a nationwide law legalizing the institution.
Moreover, it would have deprived antislavery forces of the example
effect of states without slavery, which turned out to be more eco-
nomically successful than southern slave states did. Throughout
much of the antebellum period, many opponents seized on this
fact as a justification for abolition or at least for limiting the spread
of slavery to new territory.®

During much of the antebellum period, Congress and the presi-
dency were controlled by pro-slavery forces, which succeeded in
enacting such measures as the Fugitive Slave Acts of 1793 and
1850.%* During this period, too, a unitary state might well have
had a more pro-slavery policy than that which actually existed
under federalism. The District of Columbia, the one part of the
United States under complete federal control, had legalized slav-
ery until 1862, when it was abolished in large part because most
slave state representatives had left Congress as a result of the seces-
sion of southern slave states that triggered the Civil War.*® Over-
all, the federal government flexed its muscles in support of slavery
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much more often than against it.* As Henry Adams put it in 1898,
“[bletween the slave power and states’ rights there was no neces-
sary connection. The slave power, when in control, was a central-
izing influence, and all the most considerable encroachments on
states’ rights were its acts. . . . [W]henever a question arose of pro-
tecting or extending slavery, the slaveholders became friends of
centralized power, and used that dangerous weapon with a kind
of frenzy.”¥

After the 1870s, a long period set in during which the white
South was far more committed to maintaining segregation than
most white northerners were to eliminating it. It is difficult to say
with certainty that a unitary United States would have repressed
African Americans even more than state governments did during
this period of actual history. But it is at least quite likely that a uni-
tary national policy would have been more repressive than that of
the northern states, even if not as much so as that of the South.
The District of Columbia during this period was striking in being
as much segregated as most of the South. Other federally con-
trolled institutions were also highly segregated, such as the armed
forces and the federal civil service.®

In addition to its role in promoting slavery and segregation of
African Americans for much of American history, the federal gov-
ernment has taken the lead in a number of other notorious epi-
sodes of persecution of minority groups. For example, it interned
more than 100,000 Japanese Americans in concentration camps
during World War II and extensively persecuted the Mormons dur-
ing the nineteenth century.®

Finally, foot voting between rival state jurisdictions played a
key role in preventing the plight of African Americans and other
minorities from being even worse than it was. Between 1880 and
1920, some 1 million blacks left the South for less oppressive
states in the North and West. This greatly improved the lives of
the migrants themselves, and to a lesser extent even some of those
blacks who stayed in the South.” Without variation in policies cre-
ated by federalism, things would likely have been worse for minor-
ity groups than they were. In more recent years, other unpopular
minorities—notably gays and lesbians—have also benefited from
foot voting and federalism. Sympathetic state and local govern-
ments enacted pro-gay policies such as gay marriage at a time
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when the federal government was at best indifferent and at worst
actually hostile.”!

In a democracy where public opinion was as much contami-
nated by racism as it was in the nineteenth- and early twentieth-
century United States, racial minorities were likely to experience
extensive oppression regardless of whether the government was
federal or unitary. Foot voting facilitated by federalism certainly
was not a panacea for this tragic situation. But, for a long time, it
made the situation substantially less bad than it might have been
without it.

Foot voting under federalism can also be of great benefit to
minorities in a situation where some local or state governments
are controlled by the minority group in question, or at least sub-
stantially influenced by it. In such a scenario, pro-minority juris-
dictions can serve as a valuable exit option for minority group
members facing adverse policies elsewhere; such jurisdictions are
also likely to be more favorable to the minority group than is the
majority-dominated central government. This is widely recognized
in federal systems outside the United States, where the existence
of national minorities that are regional majorities is one of the
main justifications for the establishment of a federal system in the
first place.”

In the United States, such majority-minority jurisdictions have
historically been rare, with Mormon-dominated Utah an unusual
and oftignored exception. As a result, state and local govern-
ments are usually seen as the enemies of minority groups rather
than their friends. In recent years, however, a variety of minority
groups have gained greater leverage at the state and local level,
which suggests that the U.S. situation may become less anomalous
in the future.”

None of this suggests that federalism was always a net positive
for minority groups. In situations where the national majority
strongly supports protection for a minority group, while a regional
majority supports discrimination against them, concentration of
power in the federal government may well be the most advanta-
geous political structure for the minority in question. This, of
course, is exactly what happened in the case of African Americans
during the civil rights revolution of the 1960s. But such a config-
uration of opinion is far from a universal rule, and it is risky to
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design a political system on the assumption that this unusual align-
ment of political forces will be the norm.

Federalism is not always a boon for unpopular minority groups,
and sometimes centralization can serve their interests better. Yet
foot voting in a decentralized political system is often at least as
valuable for minority groups as for the majority, and in particularly
oppressive situations, even more so.

Foot voting may have less to offer minority groups in the many
federal systems where they are actually the majority in a few re-
gions, but widely despised elsewhere. For example, an Iraqi Kurd
moving into a majority-Arab province might reasonably fear vio-
lence or at least discrimination. Even in the absence of overt hos-
tility, such minority groups might face painful cultural and linguis-
tic adjustments if they move out of their home areas. A French
Canadian who moves from Quebec to Alberta or Ontario is un-
likely to face ethnic violence or even perhaps much in the way of
discrimination. But moving to a majority-Anglophone area might
still be a difficult transition, creating substantial additional moving
costs, even if nonmonetary in nature.

Yet foot voting is still potentially useful in such conditions. The
federal system in question can and often should include multi-
ple majority-minority districts. For example, the French-speaking
minority in Switzerland can choose between multiple majority-
French cantons. Iraq has three majority-Kurdish provinces. French
Canadians would enjoy a broader array of foot-voting options if
Quebec were divided into several smaller provinces rather than
remaining as one big one. I do not suggest that either Quebec or
any other large majority-minority jurisdiction must necessarily be
broken up to facilitate foot voting. Other considerations would
have to be weighed as well before reaching that conclusion in any
given case. But the foot-voting benefits of such partitions should
not be neglected.

Such arrangements allow even regionally concentrated minori-
ties a degree of choice through foot voting. That range of choice
can be greatly expanded if more power is devolved to local gov-
ernments and private organizations, as suggested in section 4. The
area where a given ethnic group is in the majority may only be
large enough to contain a small number of regional governments.
But it could have many more localities and private communities.
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4. ALL THE WAY Up AND ALL THE WAY DowN

The crucial role of federalism in promoting political choice
through foot voting suggests two important extensions of the idea.
Foot voting can be extended “all the way down” to encompass a
greater role for private organizations, such as private planned com-
munities, and “all the way up” to allow greater migration across
international boundaries. Both reforms can help extend the scope
and effectiveness of foot voting, while alleviating some of its weak-
nesses. In some cases, the potential gains are even greater than
those available through more conventional foot voting within a
single federal system.

All the Way Down: Local Governments and Private Communities

In recent years, prominent scholars such as Heather Gerken and
Richard Schragger have advocated extending federalism “all the
way down” by allocating greater authority to local governments, as
opposed to states.” This important new literature has outlined sev-
eral possible advantages of empowering more local governments.
But it has largely ignored the ways in which it could make foot vot-
ing more effective.

Local Governments
Devolution of greater authority to local governments can increase
the range of choices available to foot voters, while also reduc-
ing the problem of moving costs. There are obviously more local
governments to choose from than state or regional ones. In the
United States, there are only fifty states, but thousands of local
jurisdictions.” The same is true in most other federal systems.
Other things equal, more local governments means a wider range
of options for foot voters. Devolution to local governments can
also help alleviate concerns that federal units are too large and
inflexible for optimal foot voting.” Local governments can exhibit
greater variation in size and more flexibility in adjusting boundar-
ies than states or provinces.

Perhaps even more important, moving costs are often much
lower for those migrating between local governments than be-
tween states.”” Within most large metropolitan areas, there are
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dozens or even hundreds of local governments to choose from.
This enables foot voters to change their local government with-
out having to disrupt their employment arrangements and social
networks nearly as much as is often the case with interstate moves.
Obviously, however, foot voting between local governments is likely
to be more effective the greater the range of issues subject to those
governments’ control.

Decentralization to local governments also helps to alleviate
another potential obstacle to foot voting: agglomeration effects.
In some cases, economic efficiency is increased by concentrating
many different enterprises in a single area. In industries where
agglomeration effects are significant, they make it more difficult
for foot voters to choose jurisdictions based on their government
policies.” With greater decentralization, however, foot voters can
often have their agglomeration cake and eat it too. Within a given
large metropolitan area, there can be dozens or even hundreds of
different local governments. Foot voters can choose the one they
prefer, while still remaining in the same general metropolitan area,
and thereby continuing to capture the benefits of agglomeration.

Private Communities
The footvoting benefits of devolution to local governments can
be expanded even further by allowing a greater role for private
planned communities and other nongovernmental organizations.
These organizations potentially offer foot voters an even wider
range of options and lower moving costs than local governments
do. Obviously, a given area can potentially support a much larger
number of private communities and contractors than of local gov-
ernments. This both widens the potential range of choice and
reduces moving costs and agglomeration constraints still further.
The same goes for concerns about optimal size and flexibility,”
since private communities can alter their size and boundaries
more easily than governments.

Unlike moves between local governments, foot voting in the pri-
vate sector can potentially provide protection for immobile assets
as well as mobile ones.'” In the private sector, owners of immobile
property can switch service providers and governance institutions
without physically moving. For example, they could contract with
a different security firm to provide protection, a different trash
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removal firm to deal with waste, or even a different agency to man-
age their private planned community.

As with local governments, private planned communities can
better facilitate foot voting if they are allowed to address a wider
range of issues. Obviously, not all functions of local and state gov-
ernment can be carried out by private entities. But many poten-
tially could be. By 2004, more than 52 million Americans lived
in private planned communities such as condominium associa-
tions.'”! These organizations often provide security, trash removal,
environmental protection, local zoning rules, and other services
that are traditionally controlled by local governments.'” Similar
organizations have proved popular in Europe, Latin America, and
parts of Asia.!'”® The widespread popularity of these organizations
despite the fact that residents effectively end up paying two sets of
property taxes (one to the local government and one to the pri-
vate community) is a testament to the generally high quality of the
services they provide.'"

Closely related to the idea of increasing the range of issues
addressed by the private sector is Swiss economist Bruno Frey’s
proposal for non-territorially bound governments.'® Frey con-
tends that various government agencies providing different kinds
of services could have overlapping jurisdictions, and that individ-
ual citizens could change government service providers without a
physical move. Something along these lines already exists in the
field of commercial transactions in the United States, where busi-
nesses and others are often able to choose for themselves which
state’s law will govern their dealings with each other, even if they
do not actually reside in the state in question.!?® Abraham Bell and
Gideon Parchomovsky have proposed a similar regime for prop-
erty law, allowing landowners to choose to have their property
governed by the laws of other jurisdictions with respect to various
issues.!”” If these theories turn out to be viable, they could facilitate
foot voting in the public sector comparable to that which exists in
the private.

In theory, devolution of greater authority to either local govern-
ments or private planned communities need not involve “federal-
ism” in the sense of a legally enforceable sphere of autonomy that
higher-level governments are forbidden to intrude upon. It might
only require federalism in the more limited sense of multiple
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jurisdictions.'” A higher-level government might retain the right
to override local communities or private organizations, but rarely
or never exercise it. In practice, effective devolution often does
require a sphere of juridical autonomy for lower-level govern-
ments and private communities.’” But the extent of this depen-
dence need not be resolved here. What is crucial for present pur-
poses is that devolution of power “all the way down” can increase
the value of foot voting.

Downsides of Decentralization
Obviously, the advantages of “all the way down” decentralization
for foot voting do not mean that all functions of government
should be decentralized as much as possible or transferred to the
private sector. A variety of other considerations must be weighed
in determining the appropriate degree of centralization and priva-
tization in a political system. For example, local governments and
private sector actors often cannot effectively handle large-scale
externalities, such as pollution that crosses multiple jurisdictional
lines."” The fact that devolution of power to local governments
facilitates foot voting does not mean they are capable of handling
a global externality such as global warming. Some scholars also
contend that subnational governments cannot effectively engage
in redistribution to the poor, for fear of becoming “welfare mag-
nets” that attract migrants who consume more in welfare services
than they pay in taxes.'!

Externalities, redistribution, and various other issues must be
considered in any comprehensive theory of federalism. The key
point here is that devolution “all the way down” can augment the
effectiveness of foot voting as a tool for exercising political free-
dom. This consideration should be an important factor in the dis-
cussion over federalism, one that is currently often neglected.

All the Way Up: Foot Voting across International Boundaries

The potential foot-voting gains from free international migration
are even greater than those possible through foot voting within a
single state.'’? The variation in policy and quality of government
between nations dwarfs that between subnational jurisdictions
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within any one nation. No American state, for example, is as poor
or corrupt as Mexico, to say nothing of far worse-off Third World
nations. A Mexican who migrates to the United States stands to
increase his or her wages by twofold to sixfold, and this does not
even take into account noneconomic benefits of migration.'® A
migrant from a repressive authoritarian state to a liberal democ-
racy enjoys a quantum increase in individual freedom, greater than
any that is likely to be achieved through internal migration alone.

In addition, for much of the world’s population, international
migration is virtually their only chance of exercising any politi-
cal freedom at all. Almost 2.5 billion people live in the forty-eight
countries designated as “not free” in Freedom House’s most re-
cent annual survey of political freedom.'* In “not free” states,
“basic political rights are absent, and basic civil liberties are widely
and systematically denied.”"'® In these countries, there is little if
any democratic control of government. Another 1.5 billion people
live in the sixty “partly free” countries, where political rights and
democracy are still very limited."® For the vast majority of people
living in “not free” societies and many of those in “partly free”
ones, international migration is probably the only way for them to
have any say in deciding what kind of government they wish to live
under, short of violent revolution. That greatly differentiates their
condition from that of internal migrants within a federal system in
liberal democracies.

Unfortunately, most citizens of poor and oppressive nations
are severely limited in their emigration options because advanced
liberal democracies greatly restrict immigration. Even for refu-
gees from highly oppressive governments, gaining admission to
advanced democratic states is often difficult or impossible.!'” As a
result, hundreds of millions are denied their only possible oppor-
tunity for political freedom, as well as their best chance of escap-
ing other forms of oppression and rising out of poverty.

For these reasons, there is a strong case for liberalizing immi-
gration law in liberal democracies, especially for migrants from
authoritarian states where the population lacks even minimal
political rights. If political freedom is ever a morally significant
concern in public policy, it should be here.

The most intuitively obvious response to this kind of case for
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migration rights is that Western nations are not responsible for the
political oppression experienced by citizens of dictatorships and
are not required to affirmatively aid these victims of the wrong-
doing of others. But Western nations that severely restrict immi-
gration are not mere passive observers of political oppression.
Their governments are actively using force and the threat of force
to compel would-be migrants to stay in their own countries or
depart from the West if they have entered illegally.'”® Even when
these migrants seek only to obtain jobs from employers voluntarily
willing to hire them, Western governments still use the threat of
force to deport them. While the United States and other liberal
democracies may not be responsible for the oppression of authori-
tarian regimes, they are responsible for their own use of the threat
of force to deny political freedom to migrants seeking to escape
from these countries.

A regime of relatively free international migration would repli-
cate on the international stage many of the benefits of foot voting
in a domestic federal system. Unfortunately, the presence of much
higher moving costs would make it difficult for many to take full
advantage of these potential benefits. International migrants not
only often have to travel greater distances than domestic ones; they
also often face more difficult cultural and linguistic adjustments in
their new homes. But these “natural” barriers to movement should
at least not be reinforced by the artificial ones imposed by migra-
tion restrictions.

A regime of much greater freedom of movement across interna-
tional boundaries would not necessarily result in a federal system
in a traditional sense, in so far as the latter requires a single, uni-
tary sovereign.'” But it would partially replicate domestic federal-
ism in so far as there would be multiple competing sovereigns that
are economically interconnected, and that individuals can choose
between. One can easily imagine quasi-federal international ar-
rangements that fall well short of imposing a single global sover-
eign.'” In any event, even if free international migration does not
necessarily lead to the creation of any truly “federal” system, its
costs and benefits have much in common with those of domes-
tic migration under federalism, and can usefully be considered
in tandem.
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The enormous potential benefits of free international foot
voting do not necessarily prove that the United States and other
advanced democracies must adopt a complete “open borders” pol-
icy. Political freedom and other arguments for liberalizing immi-
gration could potentially be outweighed by other values in par-
ticular cases. For example, critics of immigration argue that free
migration might undermine recipient nations’ economies, create
a dysfunctional class of welfare dependents, or undermine the
host nations’ cultures. However, the denial of political freedom
through foot voting to hundreds of millions of the world’s most
oppressed people is an extremely important moral issue, even
if it does not always outweigh competing considerations. So far,
unfortunately, it has received little consideration in the ongoing
political debate over immigration policy in the United States and
Western Europe.

Moreover, to the extent that competing considerations are pres-
ent, we should consider whether they can be addressed by mea-
sures less harsh than expelling would-be migrants and returning
them to a life of poverty and denial of political freedom. For exam-
ple, the possible burden that migrants impose on welfare state
programs can be mitigated by requiring recent immigrants to pay
extra taxes.'?!

There may indeed be extreme cases where migration restric-
tions really are the only way to prevent some great harm.' But
we should carefully consider less draconian alternatives before
accepting such a conclusion.

5. CONCLUSION

Foot voting under federalism is an important dimension of polit-
ical freedom. To realize its benefits as fully as possible, political
power should be decentralized to a greater extent than might oth-
erwise be optimal. At the same time, migration should be as free as
possible across both domestic and international boundaries.

Foot voting is not the only worthwhile element of political free-
dom, and it is certainly not the only factor that must be considered
in the design of federal systems. But it is nonetheless an extremely
important consideration whose value is all too often ignored.
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FEDERALISM AND SUBSIDIARITY:
PERSPECTIVES FROM U.S.
CONSTITUTIONAL LAW

STEVEN G. CALABRESI AND
LUCY D. BICKFORD

We live in an Age of Federalism.! Of the G20 countries with the
most important economies in the world, at least twelve have fed-
eral constitutional structures and several others are experiment-
ing with federalism and the devolution of power. The first group
includes the United States, the European Union, India, Germany,
Brazil, Argentina, Canada, Indonesia, Australia, Russia, Mexico,
and South Africa. The latter group includes the United Kingdom,
Spain, Belgium, Italy, and Japan. Of the ten countries with the
highest GDPs in the world, only two—China and France—Ilack any
semblance of a federal structure. Of the world’s ten most populous
countries, eight have federal or devolutionary structures—every
country except for China and Bangladesh. The only top ten coun-
tries by territorial size to lack a federal structure are China and
Sudan, which recently experienced a secession.

Though the United States invented constitutional federalism
only 220 years ago, today it has taken the world by storm. Every
major country in the world has some federal structure except
China and France (a European Union [EU] member). Nation-
states worldwide are under pressure to surrender power both to
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growing international entities such as the EU, NAFTA, GATT, and
NATO, and to regional entities as well. Thus, the EU’s twenty-
seven member countries have all surrendered significant powers
over trade, commerce, and their economies to the confederal EU
government. At the same time, these countries have faced grow-
ing pressure to devolve power to their national subunits. Most
evidently, the United Kingdom has devolved power to Scotland,
Wales, and Northern Ireland, and Spain has devolved power to
Catalonia and the Basque region. Even tiny Belgium has devolved
most of its power to ethnic subunits in Flanders, Wallonia, and
Brussels. Federalism limits meanwhile remain very constrain-
ing in such European countries as Germany and Switzerland. In
North America, Canada has surrendered some economic power
to NAFTA—a transnational free trade association—while surren-
dering other powers to the increasingly assertive province of Que-
bec. It is not an exaggeration to say that our time is witness to the
decline and fall of nation-states as they dissolve from above and
from below.

The United States has seen a revival of interest in federal limits
on national power since the U.S. Supreme Court’s 1995 decision
in United Stales v. Lopez.* Beginning in the 1990s, the Rehnquist
Court limited national power in a series of important federalism
cases: mandatory retirement age for state court judges,® compel-
ling state participation in a federal radioactive waste program,*
compelling state officers to execute federal gun control laws,’
federal protection of religious freedoms,® and federal protection
for women against violence.” A major issue on the U.S. Supreme
Court’s recent agenda was whether President Obama and Con-
gress exceeded the scope of national power with a national plan
that forces otherwise uninsured individuals to buy health insur-
ance.® Constitutional federalism is more vibrant in the United
States than at any time since the New Deal.

This Age of Federalism marks the end of an experiment with
nationalism that began with the French Revolution’s rejection of
provincial power and endorsement of hypercentralization. This
nationalism experiment gathered steam with Italian and German
unification in the nineteenth century and with the carving up
of the Austro-Hungarian and Turkish Empires after World War I
into dozens of newly independent nation-states. The last gasp of
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nationalism, in retrospect, came when many African and Asian
countries that had once been Britain’s and France’s colonial sub-
jects declared independence. In the 1950s and 1960s, postcolonial
nations formed new transnational confederal entities to perform
the defense and free trade functions that had once been per-
formed by the European empires. Ultimately the G-20, NATO, the
EU, NAFTA, and GATT fulfilled those needs.

Fundamentally, the Age of Federalism responds to one of the
most urgent questions of democratic theory: What is the proper
size of a democracy? It is all well and good to believe the people
ought to rule themselves, but at which demos or territorial unit of
the people?? Is the relevant territorial demos for a resident of Que-
bec City the province of Quebec, the country of Canada, the whole
area covered by NAFTA, or the whole area covered by NATO? The
answer varies depending on whether the matter at hand is cul-
tural, economic, or related to foreign policy and defense.

Proponents of democratic theory often ask: What are the rights
of minority groups as against the will of the majority? But this
question presupposes that we know the appropriate territorial
unit for addressing the issue. French speakers may be a majority
in the province of Quebec, a powerful minority with constitutional
rights in Canada, or a small minority in NAFTA and NATO. Which
unit—provincial, national, or international—is the correct one to
decide a given matter? We will offer some thoughts on this ques-
tion later.

Our thesis is that constitutional federalism enforced through
judicial review is the correct legal response to the demands of
the principle of subsidiarity. Subsidiarity is the idea that matters
should be decided at the lowest or least centralized competent
level of government. We understand that subsidiarity grows from
the belief that individual rights exist as a matter of natural law.
Because rights belong naturally only to individuals, social enti-
ties (such as families, communities, cities, nations, or confedera-
tions) may legislate only to the extent that individuals or smaller
social units lack competence. As Professor Daniel Halberstam has
described it, the principle of subsidiarity holds that

[t]he central government should play only a supporting role in
governance, acting only if the constituent units of government are
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incapable of acting on their own. The word itself is related to the
idea of assistance, as in “subsidy,” and is derived from the Latin “sub-
sidium,” which referred to auxiliary troops in the Roman military.'

Subsidiarity “traces its origins as far back as classical Greece,
and [is] later taken up by Thomas Aquinas and medieval scholasti-
cism. . .. [S]ubsequent echoes of it [can be found] in the thought
of political actors and theorists as varied as Montesquieu, Locke,
Tocqueville, Lincoln, and Proudhon.”" Subsidiarity first appeared
prominently in modern European political thought as a result of
Catholic teachings in the 1930s emphasizing the importance of
the individual as a rights bearer in an era of fascism and commu-
nism. The papal encyclical Quadragesimo Anno provided:

Just as it is gravely wrong to take from individuals what they can
accomplish by their own initiative and industry and give it to the
community, so also it is an injustice and at the same time a great
evil and disturbance of right order to assign to a greater and higher
association what lesser and subordinate organizations can do. For
every social activity ought of its very nature to furnish help to the
members of the body social, and never destroy and absorb them.'?

Or, as the current Catechism of the Catholic Church says:

[A] community of a higher order should not interfere in the inter-
nal life of a community of a lower order, depriving the latter of its
functions, but rather should support it in case of need and help to
co-ordinate its activity with the activities of the rest of society, always
with a view to the common good."

The principle of subsidiarity formally entered EU law in the
1992 Treaty of Maastricht and was reaffirmed by the Treaty of Lis-
bon.!"* Subsidiarity was supposed to reassure small EU member
nations that their rights and powers would be respected when the
Council of Ministers voting rule switched from unanimity to quali-
fied majority voting. Presently, subsidiarity in EU law appears in
Article 5(3) of the Treaty on European Union:

Under the principle of subsidiarity, in areas which do not fall within
its exclusive competence, the Union shall act only if and in so far
as the objectives of the proposed action cannot be sufficiently
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achieved by the Member States, either at [the] central level or at
[the] regional or [the] local level, but can rather by reason of the
scale or effects of the proposed action, be better achieved at [the]
Union level."?

Protocol 30 to the European Community Treaty spells out the
EU’s commitment to subsidiarity in more detail. Suffice it to say
that the principle is very important to both EU law'® and federal
constitutions worldwide.

We believe the correct legal response to the demands of sub-
sidiarity is constitutional federalism enforced through substantive
judicial review. Thus, federalism and subsidiarity are interrelated
themes. Our argument builds on an important 1994 law review
article by George A. Bermann titled “Taking Subsidiarity Seriously:
Federalism in the European Community and the United States.””
Professor Bermann argued, as we do, for taking subsidiarity very
seriously,'” but we strongly disagree with two of his claims." First,
Bermann argues that the European Court of Justice should mainly
enforce subsidiarity in the EU by forcing policy makers to estab-
lish the need for EU-wide laws. We think Bermann’s approach is
too deferential and that the EU would benefit from more vigorous
substantive enforcement of subsidiarity. Second, Bermann argues
that the subsidiarity idea is totally foreign to U.S. constitutional
law and that the U.S. Supreme Court treats federalism issues as if
they raise political questions. Bermann reiterates this claim in a
short essay—also published in 1994.*° The Supreme Court proved
Bermann wrong only a year later with United States v. Lopez.*' Pro-
fessor Bermann acknowledged the U.S. neofederalist revival in a
brief subsequent article, but he neither praises nor criticizes the
development nor does he explain its deep roots in U.S. constitu-
tional tradition.*

Since 1995, the U.S. Supreme Court has enforced constitu-
tional federalism by striking down two laws on Commerce Clause
grounds and four laws on the grounds that they exceeded federal
power to enforce the Fourteenth Amendment, and it has ruled
that Congress lacks power to make the states liable for money
damages because of the constitutional doctrine of state sovereign
immunity. Bermann’s claim is thus no longer sustainable, if it
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ever was. Additionally, the Supreme Court’s dormant Commerce
Clause doctrine,® the law of federal jurisdiction,* theoretical con-
cerns underlying the law of federal preemption,® and perhaps
subsidiarity concerns with present federal conflict of law rules®
belie Bermann’s claim. As the litigation over President Obama’s
health care plan showed, constitutional federalism is alive and well
on the U.S. Supreme Court, contrary to Bermann’s 1994 article.

To defend the thesis that constitutional federalism enforced
through substantive judicial review is the correct legal response
to the demands of subsidiarity, we focus primarily on the United
States over the last 220 years because it is the longest functioning
federal regime and because of the post-1995 federalist revival.” We
do not claim that the original understanding of the U.S. Constitu-
tion-as-amended always corresponds to the economically efficient
design of competing jurisdictions and to the justificatory theory
of subsidiarity. We do claim that reading the present-day doctrinal
tests with an eye to what we call the Economics of Federalism pro-
vides the best understanding of the U.S. Supreme Court’s federal-
ism doctrine as it stands in 2013. This approach gives substantive
content to the subsidiarity idea.?®

This chapter will proceed in four sections. Section 1 will sum-
marize the Economics of Federalism and of subsidiarity and will
explain when activities are best conducted at a lower or higher
level of government. Section 2 will address the U.S. Constitu-
tion’s enumerated national powers in light of the Economics of
Federalism and of subsidiarity. Section 3 will address the national
constraints the Fourteenth Amendment to the U.S. Constitution
imposes on the states, again in light of the Economics of Federal-
ism and of subsidiarity. Section 4 concludes.

1. THE EcoNoMIcS OF FEDERALISM AND OF SUBSIDIARITY

Economics teaches us some simple but fundamental truths about
when government decision making is best done at the state or
local level versus the national level. Although one of us (Professor
Calabresi) has discussed this topic in three prior publications, it is
necessary to briefly describe the Economics of Federalism before
we discuss subsidiarity.*
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The Advantages of State Lawmaking

Restricting lawmaking to the state or provincial level in any fed-
eration has at least four obvious advantages: (1) regional variation
in preferences; (2) competition for taxpayers and businesses; (3)
experimentation to develop the best set of rules; and (4) lower
monitoring costs.

First, tastes, preferences, and real-world conditions may often
differ between territories in a large, continental-sized democracy.
For example, some states like Alaska or Montana with a very low
population density may prefer a higher speed limit for automo-
biles than a high-density state like New Jersey. If the national gov-
ernment decides all speed limits, the result may be too low for
Alaska and too high for New Jersey. In contrast, if speed limits are
decided at the state level, each state can tailor its speed limit to
conform to local tastes, preferences, and real-world conditions.
Such a federal outcome will generally lead to higher overall levels
of social utility assuming everything else is held equal. Thus, the
first economic argument for smaller decision-making units is that
they can better accommodate geographically varying tastes, prefer-
ences, and real-world conditions.*

Second, in a federal system where states make certain decisions,
the states compete for people, taxpayers, businesses, and other
financial resources to the extent that property and persons are fully
mobile (which is not always the case). Each state offers a different
bundle of public goods, level of taxation, and package of govern-
ment services. Residents weigh these bundles to decide whether
to stay put or to move if another state offers a perceived superior
bundle. This argument is today most associated with Charles M.
Tiebout.”® As an example, consider the states of Texas and New
York. The different levels of taxation and government services in
these two states reflect different philosophies about the role of
government. Recently, people and businesses have been moving to
Texas and away from New York; arguably, this competition among
the states has been typical of American federalism. Monopoly
providers are often inefficient and dismissive of consumer prefer-
ences. The same holds true for government monopoly providers
of bundles of public goods. Therefore, competition among states
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is better if everything else is equal and property and persons are
fully mobile.*?? Language and cultural differences reduce mobil-
ity in the European Union. It is easier for an American to move
from Virginia to California than it is for an Italian to move to the
United Kingdom.

Professor Fgllesdal notes that some federal governments, like
Germany’s, modify the competition among the states (called lan-
der) by redistributing wealth to some degree from richer to poorer
states.® Canada, the United States, and the European Union have
done this to a lesser extent as well. But as the recent Greek debt
crisis shows, the willingness of federal entities like Germany to
subsidize inefficient monopoly providers of governmental services
is limited, even in the EU. In a true federal system, inefficient
state governments will pay a price for tax and regulatory excesses
and mismanagement. This is a concrete benefit of constitutional
federalism.

A third Economics of Federalism argument for state-level deci-
sion making is that states will continually experiment with new
bundles of services to attract new taxpayers and businesses. As Jus-
tice Brandeis famously said in his 1932 dissent in New State Ice Co.
v. Liebmann:

To stay experimentation in things social and economic is a grave
responsibility. Denial of the right to experiment may be fraught
with serious consequences to the Nation. It is one of the happy inci-
dents of the federal system that a single courageous State may, if its
citizens choose, serve as a laboratory; and try novel social and eco-
nomic experiments without risk to the rest of the country.*!

Currently, the fifty United States are experimenting with legaliz-
ing gay marriage, allowing assisted suicide, and legalizing medical
marijuana use. These experiments are beneficial for the country.
Experimentation and competition among the states thus support
reserving decision-making power to the state level.

Finally, monitoring state officials as compared to national offi-
cials may cost less. The smaller territorial size of state legislative
districts may produce greater congruence between the mores of
the legislators and the people.® Also, the people may more eas-
ily physically observe and question government officials in close
proximity rather than many miles away. Local officials may thus
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avoid what has been called an “inside-the-beltway mentality.”
Large, multilayered bureaucracies cannot efficiently process new
information—neither in government nor in the private sector—as
Friedrich Hayek shows in Law, Legislation, and Liberty and Thomas
Sowell shows in Knowledge and Decisions.”® Federalism avoids overly
centralized, top-down command and control mechanisms that
national governments might otherwise tend to favor.

In our judgment, these four arguments for leaving governmen-
tal decision-making power at the state or provincial level establish
a presumption in favor of state over national decision making. This
presumption gives effect to the principle of subsidiarity, discussed
earlier. As the papal encyclical Quadragesimo Anno says, “[1]t is an
injustice and at the same time a great evil and disturbance of right
order to assign to a greater and higher association what lesser and
subordinate organizations can do.” As the encyclical adds:

For every social activity ought of its very nature to furnish help
to the members of the body social, and never destroy and absorb
them. . . . Therefore, those in power should be sure that the more
perfectly a graduated order is kept among the various associations,
in observance of the principle of “subsidiary function,” the stronger
social authority and effectiveness will be the happier and more pros-
perous the condition of the State.?’

The Economics of Federalism helps us better understand when
states and provinces should act without federal or transnational
intervention. Unless one of the arguments for national power
described in the following applies, a matter ought to be decided at
the state or provincial level.

The Advantages of National Lawmaking

There are at least four arguments for allowing a national govern-
ment to legislate and preempt state lawmaking power in some
circumstances.

First, sometimes there are substantial economies of scale in
undertaking an activity or financing a program only once rather
than fifty times.” Surely economies of scale may be realized as a
result, for example, of one federal space program rather than fifty
separate programs. There are probably economies of scale in most
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national defense and foreign policy activities. One danger is that
rent-seeking efforts at regulatory capture may be rewarded more
fully at the federal level because federal capture is more likely to
yield rents in the absence of competing jurisdictions. This cost
must be weighed against the benefits from economies of scale or
otherwise that may be available when national governments act.*

Second, national action can overcome the high costs of collec-
tive action that the states would otherwise face.* It would be very
time-consuming and expensive for the fifty states to act collectively
on foreign policy, or defense, or national economic policy. Some
states might refuse to join in policies that a majority of states rep-
resenting a majority of the people endorse. Such holdout states
might trigger a race to the bottom and cause the legal standard of
the most permissive state to force all other states to comply, even if
a majority of the nation wished otherwise.* An example is no-fault
divorce law; Nevada’s easy divorce policies ultimately set a national
standard. The states also famously raced to the bottom by allow-
ing child labor in the first decades of the twentieth century. Fed-
eral action can stop races to the bottom and can overcome collec-
tive action problems, which is the primary justification for federal
power in some circumstances.

Third, national action may be necessary if the states’ activities
generate serious external costs on out-ofstate residents.* For
example, when a state pollutes the air or the water and downwind
states bear the burden, the polluting state may need incentives to
reduce pollution. If a state could realize the economic benefits of
a factory while the costs of its pollution fell mostly on other states,
the polluting state would have no incentive to clean up its act.
National regulation of clean air and water is thus essential to cor-
rect for the externalities problem. Other circumstances may also
necessitate national lawmaking when state action negatively affects
other states.

Fourth, the national government is better at handling civil
rights issues than are the states.* James Madison first predicted
this phenomenon in The Federalist No. 10, where he noted that
the legislature of a large continental democracy would represent
many more factions or interest groups than a small democratic
city-state.** Therefore, it is less likely that a permanent, oppressive
majority coalition will capture the legislature of a large federation
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than that it might capture the legislature of a member unit of the
federation. There are more interest groups vying to capture Con-
gress than vie to capture the Illinois legislature, so it is harder to
form and hold together a permanent entrenched majority coali-
tion. Also, discrete and insular minorities face lower organiza-
tional costs in lobbying Congress than are faced by the so-called
silent majority nationwide. Part of the reason national majori-
ties are “silent” is because it is so hard and expensive for them
to organize.®

As Madison predicted in The Federalist No. 10, the U.S. national
government has in fact been much more protective of the civil
rights of minority groups than the states. Congress freed the slaves,
helped to end segregation, and was the first institution to pro-
tect women’s equal rights in the Civil Rights Act of 1964. Federal
action is thus warranted when a matter concerns fundamental civil
rights. Federal action may also be needed if state laws infringe on
immobile property, like real estate, or on people who may find it
overly burdensome to move, like the elderly.

One difficulty is that one person’s fundamental civil rights issue
may be another person’s instance where varying tastes and cultural
preferences favor state-level decision making. There is no easy
answer to this problem. In general, we must fall back on practi-
cal wisdom and common sense to try to decide whether the issue
implicates fundamental civil rights or varying tastes and cultural
preferences. Decision makers should approach this problem in a
spirit of tolerance and of willingness to “live and let live.”

How the Number of States in a Federation Affects the Balance

The U.S. federation has grown from thirteen states at the Found-
ing to fifty states today. How has this affected the Economics of
Federalism and subsidiarity? In general, increases in the number
of member states in a federation augments the arguments both for
state and for federal power.*

In a fifty-state federation, it is more likely that different states
will reflect differing tastes, cultural preferences, and real-world
conditions than in a thirteen-state federation. A fifty-state federa-
tion will also be more competitive than a thirteen-state federation.
There will also be more experimentation in a fifty-state federation
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than there is in a thirteen-state federation. Finally, state govern-
ments ought to be easier to monitor in a fifty-state federation, at
least if everything else is held equal.

Conversely, in a fifty-state federation, there will be more circum-
stances that would benefit from economies of scale at the national
level. The costs of collective action are also higher if there are
fifty states instead of thirteen, so this rationale also suggests the
need for more federal power as the number of states increases.
Fifty states also generate more externalities both because there
are more states taking actions that might have external effects and
because there are more states that might experience a negative
external effect. Finally, a fifty-state federation is likely to be even
better at protecting civil rights because it will likely contain even
more interest groups, which makes the likelihood of a self-dealing
majority coalition less likely. In sum, the increase in the number
of states in the U.S. federation from thirteen to fifty has led to a
kind of hyperfederalism where both the economic case for leaving
things at the state level and the economic case for handling things
at the national level become augmented.

Is the optimal number of states thirteen, as at the Founding, or
fifty, as we have today? We think the answer is probably between
twenty and thirty.*” Federations with too few states may have big
or populous states that can realistically threaten secession to hold
up the federation for special benefits. Canada, with only ten prov-
inces, one of which is Quebec, has too few states. On the other
hand, the fifty U.S. states are so weak and powerless relative to
the central government that too much centralization occurs. The
necessary balance of power in a federation counsels for between
twenty and thirty states. The EU, with twenty-seven member na-
tions, and the G-20 economies, with twenty member nations, are
both optimally sized federal or confederal entities.

Balance: Decentralization versus Federalism

In sum, there is a strong economic case for presumptively leaving
power at the state level unless the presumption is trumped by evi-
dence that (1) there are economies of scale to national action; (2)
the states are suffering from a collective action problem; (3) the
states are imposing negative external costs on their neighbors; or
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(4) there is a bona fide fundamental civil rights issue at stake. The
Economics of Federalism thus sheds light on the subsidiarity prin-
ciple discussed earlier. Subsidiarity suggests that power ought to be
left presumptively at the state level unless the advocates of federal
action can show an Economics of Federalism need for national
intervention. The Economics of Federalism thus elaborates and
gives content to the EU and Catholic doctrine of subsidiarity. Sub-
sidiarity is desirable not because it maximizes utility, although it
may often do that, but because it recognizes the natural right of
individuals to have their problems addressed by the level of gov-
ernment that is closest to them.* It respects individual, natural
rights. European Union and U.S. courts enforcing federalism lim-
its on national power should consider economics in determining
matters that are inherently state and local and matters that require
the aid of a national or transnational government.

A second conclusion is that federalism inherently calls for some
balance between state and national power. Sometimes it will be
a close judgment call as to whether the economic arguments for
state-level or national action predominate. Federalism is neither
the same thing as nationalism nor the same thing as states’ rights.
Federalism is inherently about the need for a balance—a golden
mean—between the extremes of nationalism and of states’ rights.*

Third, the analysis thus far has implications for national su-
preme courts enforcing vague human rights guarantees in na-
tional constitutions or in transnational conventions on human
rights. Those courts must balance the need to protect fundamen-
tal human rights with the fact that tastes, cultural preferences, and
real-world conditions may differ at the state level in the United
States or at the national state level in the EU or among the coun-
tries that are signatories to the European Convention on Human
Rights. The Economics of Federalism thus has implications for
the incorporation of the Bill of Rights in the United States™ and
for the margin of appreciation doctrine of the European Court of
Human Rights.”® We will come back to these subjects in section 3.

Finally, some American critics of constitutional federalism have
suggested that the economic arguments presented earlier counsel
in favor of decentralization at the grace of the national govern-
ment.”? We disagree.”® The problem is that it is too easy for the
national government to legislate in circumstances where it ought
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to defer to the states because Congress and the president are self-
interested national actors. Ensuring the right balance requires a
constitutional federal structure such that neither the central gov-
ernment nor the states are the sole judges of what gets nationalized
and what is left to the states. It is a fundamental maxim of Anglo-
American constitutional law that no man ought to be a judge in
his own cause.” The advocates of decentralization over constitu-
tional federalism would wrongly make the national government
the judge of the extent of its own powers vis-a-vis the states.

In his landmark 1994 article, Bermann identifies six values that
he thinks are protected by constitutional federalism and subsid-
iarity.”® Bermann argues that (1) self-determination and account-
ability are enhanced by constitutional federalism to the extent it
requires that decisions be made at levels of government where peo-
ple are effectively represented;*® (2) political liberty is enhanced
if power is constitutionally fragmented rather than being merely
decentralized at the grace of a national government;”” (3) subsid-
iarity makes government more flexible and responsive to the real
needs of the people it serves;” (4) constitutional federalism helps
preserve local social and cultural identity—an identity that often
has deep historical roots and that is thus important;* (5) consti-
tutional federalism and subsidiarity foster diversity which “may be
valued in its own right”;* and (6) constitutional federalism may
reinforce local, city, and county power in the component states of
a federation.”

We agree with Bermann on all six of these points, especially the
argument that constitutional federalism and subsidiarity fragment
political power in a way that mere decentralization does not do.
We believe with Lord Acton that “[p]ower tends to corrupt, and
absolute power corrupts absolutely,”®® and we think this counsels in
favor of constitutional federalism and checks and balances rather
than merely decentralization. We would add that constitutional
federalism and subsidiarity might be more appealing to skeptics
than to Cartesian rationalists because the former may instinctively
value experimentation and competition and disfavor a one-size-
fits-all approach. As admirers of the empiricism and practicality of
the Scottish Enlightenment, we feel drawn to federalism on these
grounds as well.



Federalism and Subsidiarity 137

Federal supreme courts enforcing subsidiarity guarantees in
light of the Economics of Federalism ought to be deferential to
national and international lawmaking bodies. Such courts should
strike down federal laws once every ten years, not ten times every
year, so as to guard against too much judicial policy making. They
ought to invalidate national and international laws often enough
to remind politicians that subsidiarity concerns are real and must
be respected.

2. THE U.S. CONSTITUTION’S ENUMERATION OF
POWERS AND SUBSIDIARITY

The principle of subsidiarity, as illuminated by the Economics of
Federalism, suggests that the need for some constitutional federal-
ism is rooted in the very nature of things (that is, in natural law
for those of us who believe in such a thing). It is highly unlikely
that any territorially large or populous country would not benefit
greatly from a federal system. The need for federalism is thus a fun-
damental fact of human existence. The reason for this Age of Fed-
eralism and vibrant discussion of subsidiarity is precisely that con-
stitutional federalism and subsidiarity respond to essential aspects
of the human condition. We would expect the U.S. constitutional
structure to protect both ideas, then, since the United States is the
world’s oldest and longest-functioning democratic federation.

So far, we have commented on the economic nature of the con-
cepts of federalism and subsidiarity as they have developed histori-
cally in the United States, but we have not yet explained how these
two concepts ought to affect American constitutional law. We now
offer a perspective from American constitutional law on the rel-
evance of judicially enforced subsidiarity. To reiterate, we believe
that constitutional federalism enforced through judicial review is
the correct legal response to the demands of subsidiarity. First, we
discuss recent arguments for and against judicial enforcement of
federalism in the United States; second, we show how the Fram-
ers infused the Constitution with the idea of subsidiarity; and
third, we discuss the case law involving enumerated federal pow-
ers, the dormant Commerce Clause, intergovernmental immuni-
ties, and preemption, all of which show that judicial enforcement
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of subsidiarity is ongoing in U.S. constitutional law. We do not
claim that the U.S. case law as it presently stands produces all the
gains that might be ideal, but we do claim that it achieves many
such gains.

Judicial Enforcement of Federalism in the United States

How is constitutional federalism protected in U.S. constitutional
law today? The primary protection no doubt is that both houses
of Congress and the president must approve of federal laws or, if
the president does not approve, two-thirds of the House and the
Senate may override a presidential veto. This onerous process of
bicameralism and presentment for federal lawmaking, coupled
with such add-ons as the Senate filibuster, helps make federal
law the exception and not the rule. As a result, many areas of law
remain mostly at the state level, even after 220 years of American
federalism. This is true of tort law, family law, contract law, prop-
erty law, and criminal law.

Judicial review, as exercised by the U.S. Supreme Court, also vig-
orously protects constitutional federalism. In federal enumerated
power cases, dormant Commerce Clause cases, preemption cases,
and intergovernmental immunity cases alike, the present Supreme
Court has not hesitated to enforce constitutional limits against
Congress’s efforts to aggrandize its power.” From 1954 to the early
1990s, commentators sometimes claimed that federal courts did
not have power to review limits on national enumerated powers
because federalism cases raise political questions. Thus, Professors
Jesse Choper and Herbert Wechsler argued that because the states
are powerfully represented in Congress, political safeguards would
protect federalism and obviate the need for judicial review in enu-
merated powers federalism cases. Choper believed that judicial
review was more necessary in individual rights cases than in enu-
merated powers cases, and he urged the Supreme Court to spend
all of its political capital in the former rather than the latter.

The Choper-Wechsler theory prevailed 5 to 4 in the Garcia case
in 1985,% but it was decisively rejected in Gregory v. Ashcroft,”> New
York v. United States,*® and United States v. Lopez® and its progeny
in the 1990s. Over the last twenty years, a majority of five justices
have consistently believed the Supreme Court ought to decide
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enumerated powers cases, even though four justices may have dis-
sented for Choperian reasons. The Supreme Court is right to hear
and decide enumerated powers cases for several reasons.®®

First, the enumeration of federal powers is as much a part of our
written Constitution as is the Bill of Rights. The Marbury v. Madi-
son® argument for judicial review thus applies in federalism cases
just as it applies in individual rights cases. When Congress passes
a law that unconstitutionally aggrandizes national power, it is the
Supreme Court’s duty to hold up that statute against the Constitu-
tion and to follow the Constitution where there is a conflict.

Scholars have long recognized that judicial umpiring for fed-
eralism guarantees is centrally important to the global spread of
judicial review.” Constitutional courts and supreme courts often
begin as federalism umpires and later expand to protect individ-
ual rights, as happened in the United States. Historically, Cana-
dian and Australian courts enforced their Commerce Clause ana-
logues very vigorously,”! and the German Constitutional Court has
done the same.™ In the British Empire, the Privy Council in Lon-
don enforced imperial federal allocations of power between Brit-
ain and its colonies and, in Canada, between the provinces and the
national government. Ample precedent worldwide favors judicial
umpiring in federalism cases—precedent that Bermann overlooks
in his 1994 subsidiarity article.

The text of the U.S. Constitution demands that the courts play
such a role, and that role is played by courts as well in Germany,
Canada, Australia, India, and South Africa. Just as federalism has
spread all over the world, judicial enforcement of federalism has
spread all over the world as well. Judicial review in federalism or
subsidiarity cases is sometimes deferential,” but it does take place
and has had widespread consequences.” Bermann himself ident-
fies possible politically accountable bodies for policing subsidiarity
in the EU context in his short 2008 essay titled “National Parlia-
ments and Subsidiarity: An Outsider’s View.””

Second, abdication to Congress in all U.S. federalism, enumer-
ated powers cases, as Professors Choper and Wechsler call for,
would make Congress the judge of the scope of Congress’s own
powers. This is a form of putting the fox in charge of the hen-
house. It would quite improperly make Congress the judge in its
own cause as to the scope of national congressional power. As
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Bermann recognizes, in the EU there are almost no political safe-
guards of nation-state power against the EU,™ so there, especially,
a more active judicial role in enforcing subsidiarity would be desir-
able. The political institutions of a national or transnational entity
cannot safely be entrusted with the power to determine the scope
of national or transnational powers. If federalism and subsidiar-
ity are valuable, as we have argued they are, then they need to be
enforced by a powerful independent entity like a constitutional or
supreme court.

There is no real danger that the U.S. Supreme Court will ex-
cessively limit national power in enumerated powers federalism
cases. The nine Supreme Court justices are selected by the nation-
ally elected president and by senators elected statewide, all of
whom are national officers paid out from the U.S. Treasury. It is
extremely unlikely that the Supreme Court would long challenge
a national majority sentiment—a point made decades ago by Pro-
fessors Robert Dahl and Gerald Rosenberg.” It is more likely that
the Court might deferentially uphold laws that it ought to strike
down, thus giving those laws an undeserved patina of legitimacy.”™
Supreme Court enforcement of enumerated powers thus poses
small risks while offering substantial benefits.”

Third, a democracy’s greatest challenge with the institution of
judicial review is that it generates a countermajoritarian difficulty.
A tiny group of life-tenured judges have authority to disallow, for
example, a popular law banning indecent speech on the Internet
because it violates the First Amendment. This countermajoritar-
ian difficulty is always present in individual rights cases, but to a
lesser degree in federalism cases. When the U.S. Supreme Court
struck down the federal Gun Free School Zones Act in United States
v. Lopez, for example, it did not preclude Texas from passing a sim-
ilar law at the state level. The Court held simply that state-level
majorities could constitutionally address guns in schools, but a
national majority could not.*” Lopez was thus not a countermajori-
tarian decision like Roe v. Wade.®' It was simply a decision that the
majority with proper jurisdiction to legislate was at the state level
and not the national level.®

Fourth, Professor Choper and his acolytes often argue that
questions about the scope of national power or the Economics
of Federalism are inherently normative and require an expertise
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that is lacking in the Supreme Court. This claim is also incorrect.
The U.S. Supreme Court has historically enforced the Econom-
ics of Federalism in so-called dormant Commerce Clause cases,
and its efforts in this field have been almost universally praised.*
In dormant Commerce Clause cases, the Supreme Court strikes
down state laws that discriminate against or unreasonably burden
interstate commerce even if Congress has not yet legislated in the
field. The Court thus uses economics to decide whether a state law
intrudes on the national economic domain or whether its impact
is exclusively local.** This Economics of Federalism analysis is no
different from what the Supreme Court entertained in Lopez.

Finally, Professors Choper’s and Wechsler’s arguments about
the political safeguards of American federalism simply no longer
hold true in the United States, much less in the EU. Wechsler
argued, for example, that malapportionment of House seats in the
1950s gave the states huge power over Congress. Malapportion-
ment, however, bit the dust in the United States way back in the
1960s as the result of the Supreme Court’s one person, one vote
decisions in Baker v. Carr® and Reynolds v. Sims.*® Campaign finance
reforms in the meantime have led representatives and senators to
raise most campaign funds in increments of less than $2,500 from
national interest groups, whose members mostly live outside the
election district. This tends to mean that elected representatives
and senators share views with national special interests as much as
their districts or states. We doubt the political safeguards of fed-
eralism were ever as great as Wechsler and Choper claimed they
were, but, whatever such safeguards may once have existed, they
no longer exist today.”

In sum, a polity that wants to garner the economic benefits
of federalism and subsidiarity needs to constitutionally protect
those concepts in a written constitution that is enforced by judi-
cial review. Decentralization at the grace of the national govern-
ment leads to overcentralization, which is costly, and the absence
of judicial review to enforce federalism and subsidiarity ideas leads
to the same pitfall. Happily, the Framers of the U.S. Constitution
understood these points, and so in 1787 they enumerated and lim-
ited national power in a document that the federal courts have the
power to enforce. We will now turn to the historical origins and
subsequent development of subsidiarity in U.S. constitutional law.
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Subsidiarity, the Philadelphia Convention, and Two Centuries of Practice

In order to understand fully subsidiarity’s relevance to U.S. con-
stitutional law, it is necessary to begin with the enumeration of
federal power in Article I, Section 8 of the U.S. Constitution. The
Framers of the Constitution were quite familiar with a rudimen-
tary instinct as to the Economics of Federalism even though they
did not use that term or understand the concept as well as we
do today.*®®

Between May and September 1787, a constitutional convention
of fifty-five delegates drafted the U.S. Constitution. The delegates
met in secret in Philadelphia, but thanks to James Madison’s copi-
ous notes and other records, we know a fair bit about the conven-
tion’s deliberations and the delegates’ understanding of the Arti-
cle I, Section 8 enumeration of powers.

Before the Philadelphia Convention, the Virginia delegates, led
by James Madison, met and drafted the so-called Virginia Plan as
to what the new constitution ought to look like. This plan is some-
times referred to as the Randolph Plan because Virginia Governor
Edmund Randolph presented it early on to the Philadelphia Con-
vention. Resolution 6 of the Virginia Plan addressed the scope of
the new federal government’s power. This resolution proposed a
two-branch Congress, and it said:

6. Resolved that each branch ought to possess the right of originat-
ing Acts; that the National Legislature ought to be impowered to
enjoy the Legislative Rights vested in Congress bar the Confedera-
tion & moreover to legislate in all cases to which the separate States
are incompetent, or in which the harmony of the United States may
be interrupted by the exercise of individual Legislation; to negative
all laws passed by the several States, contravening in the opinion of
the National Legislature the articles of Union; and to call forth the
force of the Union agst any member of the Union failing to fulfill its
duty under the articles thereof.®

The Virginia Plan then openly proposed to give Congress (1)
the same very limited powers it had enjoyed under the Articles of
Confederation; (2) the power to legislate in all cases to which the
separate states are incompetent; (3) the power to legislate in cases
where the harmony of the United States may be interrupted by
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the exercise of individual legislation; and (4) the power to nega-
tive all state laws that contravened the Constitution in Congress’s
opinion.” In addition, the eleventh resolution of the Virginia Plan
gave the national government the power and duty of guaranteeing
to every state a republican form of government.”!

The Virginia Plan is striking because it essentially proposes to
give the national government the power to act in cases where the
states face collective action problems and are separately “incompe-
tent to act,” that is, where there are economies of scale, and where
state laws have major external effects that disrupt the harmony of
the Union. The Virginia Plan does not use such modern economic
terms as “collective action problem,” “economy of scale,” or cor-
rection of “negative externalities,” but this seems pretty plainly to
be what the plan’s authors aimed to say. James Madison, and the
Virginia delegations, understood at a gut level that states could not
carry out some activities on their own and that a federal govern-
ment should act in those unusual and limited situations.

The Virginia Plan was not the last word on the scope of national
power, however. The small states, led by New Jersey, resisted giving
the federal government the powers specified in the Virginia Plan.
New Jersey put forward a plan of its own that categorically limited
and enumerated national power.”” The New Jersey Plan contem-
plates a national government that has very limited and categori-
cally enumerated powers and that cannot correct all collective
action problems or negative externalities imposed by state laws.

The Philadelphia Convention argued back and forth for weeks
over the merits of the Virginia and New Jersey Plans and eventu-
ally reached a Great Compromise that incorporated parts of both
plans. States were equally represented in the Senate, but popula-
tion size determined representation in the House of Representa-
tives. The Bedford Resolution was the Philadelphia Convention’s
final resolution on the scope of national power before sending
the Constitution to the Committee of Style for drafting. It was
introduced by Representative Gunning Bedford, of Delaware, and
it provided:

[T]he national legislature ought to posses the legislative rights
vested in Congress by the Confederation [and the right] to legislate
in all cases for the general interests of the Union, and also in those
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to which the States are separately incompetent, or in which the har-
mony of the United States may be interrupted by the exercise of
individual legislation.”

Here, the Philadelphia Convention endorsed the Virginia Plan’s
Economics of Federalism intuition as to the scope of the power of
the new federal government. Judge Stephen Williams, of the U.S.
Court of Appeals for the DC Circuit, reached much the same con-
clusion after one of us (Professor Calabresi) called this legislative
history to his attention.”* The Bedford Resolution dropped James
Madison’s proposal to give Congress the power to negative state
laws, however. Bermann does not discuss this history in claiming
that the subsidiarity idea has no roots in U.S. constitutional law.

The Committee on Style of course had no authority to make
substantive changes or decisions in drafting the U.S. Constitu-
tion; its charge was only to mechanically reduce resolutions like
the Bedford Resolution to a legal text. The Committee on Style
adopted constitutional text for Article I, Section 8 that was quite
different from the Economics of Federalism text approved as the
Bedford Resolution. As Professor Kurt Lash notes, the Commit-
tee on Style opted instead for a categorical approach to federal-
ism in which the national government was given power in certain
categories of situations.” National power was extended to the fol-
lowing categories: (1) taxing and spending to promote the gen-
eral welfare; (2) borrowing money; (3) regulating interstate and
foreign commerce; (4) passing naturalization and bankruptcy
laws; (5) coining money and regulating the standard of weights
and measures; (6) punishing counterfeiting; (7) establishing post
offices and post roads; (8) establishing patents and copyrights; (9)
creating lower federal courts; (10) punishing piracy and offenses
against the law of nations; (11) all powers over foreign policy and
the waging of war, including the power to raise armies and navies;
(12) power to legislate for the District of Columbia and the ter-
ritories; (13) power to guarantee to the states a republican form
of government; and, finally (14) power to adopt all necessary and
proper laws for carrying into execution the foregoing powers.

When the Constitution was up for ratification, many people
argued—rightly in retrospect—that the broad enumerated pow-
ers generally, and the Necessary and Proper Clause in particular,
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would give Congress sweeping power to act to solve collective ac-
tion problems. Fearful of that outcome, the Anti-Federalist oppo-
nents of the Constitution insisted on adding the Bill of Rights to
the document as the first order of business of the new national
government. Representative James Madison, serving in the First
Congress, promptly drafted the Bill of Rights and included this
federalism protection in the Tenth Amendment:

The powers not delegated to the United States by the Constitution,
nor prohibited by it to the States, are reserved to the States respec-
tively, or to the people.?®

This provision hardly protected the states from ever-expanding
federal power because it did not enumerate the reserved powers
of the states over such topics as manufacturing, mining, agricul-
ture, education, criminal law, and regulation of local health and
safety. The Tenth Amendment was thus easily dismissed as stating a
truism—all is retained that is not delegated—as the U.S. Supreme
Court explicitly held in United States v. Darby Lumber Co., where
the manufacturing regulation at issue was a necessary and proper
means for carrying into execution Congress’s commerce power."”

Some have argued that the Tenth Amendment suggests that the
Framers split the atom of sovereignty and that it makes the states
co-sovereign together with the national government. We do not
buy that argument and would note that the Tenth Amendment
does not use the word “sovereignty” any more than did Article I,
Section 8. We agree with Paolo Carozza that the sovereignty idea is
inconsistent with the idea of subsidiarity and that it is an unhelpful
idea at best.” In any event, sovereignty under the U.S. Constitu-
tion lies not with the states or the federal government but with
We the People of the United States who made the Constitution
by a majority vote of three-quarters of the states that sent repre-
sentatives to the Philadelphia Convention. Article V requires a
majority in three-quarters of the states to acquiesce to changes to
the Constitution, so it seems sovereignty must lie at that thresh-
old. From 1789 to the present, the Supreme Court has consistently
read the Constitution as giving the federal government the power
under the Necessary and Proper Clause “to legislate in all cases
for the general interests of the Union, and also in those to which
the States are separately incompetent, or in which the harmony of
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the United States may be interrupted by the exercise of individual
legislation.” The categorical listing of powers in Article I, Section
8, Clauses 1 to 17 did not prevent the Supreme Court from read-
ing the Constitution as if it had enacted the words of the Bedford
Resolution rather than a categorical enumeration of powers.

Thus, the Supreme Court upheld laws regulating navigation in
intercoastal waterways—Iaws that Chief Justice Marshall said were
constitutional in Gibbons v. Ogden.'™ Federal navigation laws gov-
erning intercoastal waters are appropriate under an Economics
of Federalism approach, but they are harder to justify under the
categorical federalism of Article I, Section 8.!°! Arguably, Congress
can regulate even recreational navigation or intrastate navigation
under the Necessary and Proper Clause if it has a substantial effect
on interstate commerce, but if Congress can do that, the effort to
limit federal power categorically is a failure.

The U.S. Supreme Court read the Necessary and Proper Clause
broadly in McCulloch v. Maryland, holding that Congress had the
implied power to charter a national bank of the United States
because doing so was a convenient, useful, and appropriate means
of executing such enumerated powers as the powers of taxation,
spending, regulation of commerce, and the raising of armies.
Chief Justice Marshall said:

Let the end be legitimate, let it be within the scope of the Con-
stitution, and all means which are appropriate, which are plainly
adopted to that end, which are not prohibited, but consist with the
letter and spirit of the constitution, are constitutional.!*

Note that Marshall’s test in McCulloch replaces the Constitu-
tion’s categorical textual requirement that means be “necessary
and proper” with the weaselly requirement that they be merely
“appropriate.”® McCulloch implied a greatly expanded sphere of
federal power, and the “appropriateness” inquiry almost invites a
consideration of the Economics of Federalism. McCulloch is strik-
ing because the Framers at Philadelphia had specifically consid-
ered—and decided against—empowering the federal government
to charter corporations. John Marshall almost certainly knew this
history when he authored McCulloch.

In two post—Civil War cases, the Supreme Court built on McCull-
och’s foundation for a sweeping understanding of national power.
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In Knox v. Lee, the Court held that Congress had power under the
Necessary and Proper Clause to issue paper money during the
Civil War'”*—a striking decision because Congress has a categori-
cally enumerated power to “coin” money under Article I, Section 8,
Clause 5.'” That power is superfluous if the Necessary and Proper
Clause provides Congress the power to print paper money—some-
thing James Madison railed against at the end of The Federalist No.
10." The Supreme Court also followed an Economics of Federal-
ism noncategorical approach in its 1893 decision in Fong Yue Ting
v. United States, holding Congress had power to expel longtime resi-
dent aliens under the Necessary and Proper Clause.'’” This implied
national power over immigration generally goes well beyond Con-
gress’s enumerated power to pass naturalization laws. Fong Yue
Ting, like Knox v. Lee, is compatible with an Economics of Federal-
ism approach but not with a categorical approach to federalism.
The Supreme Court famously rejected categorical federalism
in favor of an Economics of Federalism approach in The Shreve-
port Rate Cases, decided in 1914. In that series of cases the Court
considered whether the Interstate Commerce Commission could
regulate wholly intrastate rates along interstate railway lines.'”
Justice Charles Evans Hughes wrote that congressional power in
these circumstances “necessarily embraces the right to control . . .
operations in all matters having a close and substantial relation to
interstate traffic, to the efficiency of interstate service, and to the
maintenance of conditions under which interstate commerce may
be conducted upon fair terms.”'” The power to regulate wholly
intrastate railway shipments that have “a close and substantial rela-
tion” to interstate commerce is a Bedford Resolution—type power
accomplished under the guise of the Necessary and Proper Clause.
Between 1895 and 1937, the Supreme Court did strike down acts
of Congress to enforce categorical constitutional federalism in a
series of cases that Professor Bermann declines to mention, pre-
sumably because most of them are no longer good law. In those
cases the Court distinguished between commerce, which Congress
could regulate, and manufacturing or agriculture, which it could
not. Among these cases are United States v. E. C. Knight Co.;'"* Ham-
mer v. Dagenhart;''' Bailey v. Drexel Furniture Co.;'** Schecter Poullry
Corp. v. United States;'"® Carter v. Carter Coal Co.;''* and United States

v. Butler'”® Though these cases are all now overruled (except for
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Bailey), they importantly foreshadow the reemergence of judicially
enforced constitutional federalism in the 1995 United States v. Lopez
decision discussed later.

During the New Deal constitutional revolution of 1937, the
Supreme Court decisively rejected categorical federalism for all
time, holding that all wholly intrastate commerce that substantially
affects commerce among the states is regulable under the Neces-
sary and Proper Clause. The Court held in National Labor Relations
Board v. Jones & Laughlin Steel Corp. that the National Labor Rela-
tions Act of 1935, popularly known as the Wagner Act, was con-
stitutional."!® The Wagner Act effectively governed labor law in
manufacturing entities that shipped goods nationwide. Chief Jus-
tice Charles Evans Hughes found the same “close and substantial”
connection between a wholly intrastate activity and interstate com-
merce that he had found as an associate justice in The Shreveport
Rate Cases. Jones & Laughlin Steel says that labor peace is so impor-
tant to commerce among the several states that Congress can regu-
late it as a means (under the Necessary and Proper Clause) toward
promoting interstate commerce. Jones & Laughlin Steel, together
with McCulloch, Knox, Fong Yue Ting, and the Shreveport Rate Cases,
made it clear beyond any doubt that the federal government has
power under Article I, Section 8 to solve all collective action and
Economics of Federalism problems.!!”

In conclusion, U.S. constitutional law has been infused with sub-
sidiarity considerations from the outset, as the Bedford Resolution
history indicates. Further, in a series of landmark Supreme Court
opinions from the Founding era up until 1995, the Supreme Court
has held that the national government may regulate all wholly
intrastate activities that substantially affect commerce or any other
federal power. This test, indeterminate on its face, invites consid-
eration of the Economics of Federalism as a way to supply needed
content. We turn now to four areas where the U.S. Supreme Court
currently enforces constitutional federalism that might benefit
from an Economics of Federalism analysis.

Supreme Court Case Law and Subsidiarity

The four areas of current Supreme Court case law that enforce
subsidiarity include (1) Congress’s enumerated lawmaking pow-
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ers; (2) the dormant Commerce Clause; (3) intergovernmental
immunities and preemption; and (4) federal jurisdiction case law.
In each area, fleshing out the subsidiarity idea with an open con-
sideration of the Economics of Federalism could help to clarify
the law.'"®

Congress’s Enumerated Lawmaking Powers
In its 1995 decision in United States v. Lopez, the U.S. Supreme
Court held by a vote of 5 to 4 that Congress lacked power under
the Commerce Clause and the Necessary and Proper Clause to
criminalize bringing a gun within 1,000 feet of a school.'” The
Court distinguished all the cases previously discussed, noting that
they all involved commercial activities whereas Lopez involved a
garden-variety state law crime. Further, more than forty states
criminalized bringing guns to school, which meant there was no
race to the bottom over the issue. It was also clear from the facts
of the case that federal regulation would realize no economies of
scale, there were no negative external effects of state law to cor-
rect, and there were no civil rights issues lurking in the case. The
outcome in Lopez was thus entirely consistent with the Economics
of Federalism.'?" Lopez reiterated the doctrine of Jones & Laughlin
Steel that Congress could only regulate wholly intrastate activities
that substantially burdened interstate commerce, but this time it
struck down a federal statute instead of upholding it.

Since Lopez, the Supreme Court has applied the substantial
effects test twice—and reached the wrong result both times in our
view. In United States v. Morrison, the Supreme Court wrongly struck
down a civil rights measure, the Violence Against Women Act,"!
while in Gonzales v. Raich, the Court wrongly upheld a federal stat-
ute that criminally punished a woman who grew six marijuana
plants in her house, which was legal under California state law.'**
The Court’s holding in Morrison was consistent with a categorical
approach but inconsistent with the Economics of Federalism. The
law at issue in Morrison was a civil rights law, and, as we argued
earlier, the federal government ought to have the power to adopt
such measures.'® The Court’s holding in Gonzales v. Raich was
problematic because states differed in their tastes, preferences,
and conditions on the medical use of marijuana and because the
federal interest in regulating possession of very small amounts of
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homegrown marijuana by very ill people was quite small. We agree
with the dissenters in both Morrison and Raich for Economics of
Federalism reasons.

Thus, with these three cases since 1995, the Supreme Court is
back in the business of policing Article I, Section 8 of the Consti-
tution. The justices’ vigorous oral arguments in March 2012 over
the constitutionality of President Barack Obama’s newly enacted
national health care mandate especially illuminated this revival.'**

Three other post-Lopez cases enforcing the limits of federal
enumerated powers also deserve mention. First, in City of Boerne
v. Flores, the Supreme Court struck down the Religious Freedom
Restoration Act.'®® This act purported to protect religious free-
dom more expansively than the Supreme Court’s interpretation
of Section 1 of the Fourteenth Amendment, but the Court did not
agree that Congress’s Section 5 power to enforce the Fourteenth
Amendment by enacting “appropriate” laws authorized the act.
City of Boerne v. Flores announced a new test of “congruence and
proportionality” to determine whether laws were “appropriate”
measures to enforce Section 1. The Supreme Court went on to in-
validate federal laws in three subsequent cases: (1) FHorida Prepaid
Postsecondary Education Expense Board v. College Savings Bank;'*® (2)
Kimel v. Florida Board of Regents;'®” and (3) Board of Trusiees of the
University of Alabama v. Garrett."™ Eventually, the Supreme Court
paused in its vigorous application of the “congruence and propor-
tionality” test and upheld two of Congress’s acts.'” Nonetheless, by
invalidating federal laws in City of Boerne, Florida Prepaid, Kimel, and
Garrett, as well as Lopez and Morrison, the Court starkly reminded
Congress that it was very definitely back in the business of policing
and enforcing the enumeration of federal powers.

Second, in Printz v. United States,'® the Court held 5 to 4 that
Congress could not commandeer states into helping to execute
federal laws under the Necessary and Proper Clause. This impor-
tant opinion built on the Court’s prior holding in New York v. United
States™' that Congress could not conscript state legislatures. In
2010, the Supreme Court decided another Necessary and Proper
Clause case, United States v. Comstock,'* addressing whether Con-
gress had power to authorize committing a mentally ill and sexu-
ally dangerous prisoner to federal custody beyond the date the
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prisoner would otherwise be detained. The Court allowed that fed-
eral power in this case, but the very narrow and closely reasoned
decision suggested the justices took the issue seriously. Justice
Breyer’s opinion for the Court upheld Congress’s claimed power
only because of five very specific concerns. Justice Thomas’s dis-
sent, joined by Justice Scalia, complained that the federal prisoner
civil commitment statute was not necessary and proper for carrying
into execution some other federal enumerated power. Justices Alito
and Kennedy voted with the majority and wrote that the federal
law carried into execution the same enumerated power that had
supported the prisoner’s original conviction.

Third, in two sovereign immunity cases—Seminole Tribe of Florida
v. Florida'® and Alden v. Maine"*—the Supreme Court held that
an act of Congress purporting to give state employees a right to
sue state governments for money damages in federal and state
court was an unconstitutional exercise of federal enumerated pow-
ers. These two decisions thus strongly support the proposition that
there has been a strong federalist revival in U.S. constitutional law
in recent years.

In summary, since the 1995 decision in United States v. Lopez, the
Supreme Court has vigorously enforced federalism limits on con-
gressional legislative power. It struck down two federal statutes on
Commerce Clause grounds and four statutes on the grounds that
they were not “appropriate” laws for the enforcement of the Four-
teenth Amendment. The Supreme Court decided two big Neces-
sary and Proper Clause cases during this period, Printz v. United
States and United States v. Comstock, in which it upheld a federal law
only because five separate considerations taken together suggested
that the law was necessary and proper. Finally, the Court held fed-
eral laws allowing individuals to sue state governments for money
damages in federal or state court were unconstitutional. The mes-
sage from the Supreme Court is loud and clear: it is policing the
enumeration of federal powers in a serious way.

The Supreme Court has not, however, articulated a very useful
test to evaluate whether a federal law is unconstitutional. It contin-
ues to use Chief Justice Hughes’s test from jJones & Laughlin Steel,
that Congress may regulate wholly intrastate activities only if they
substantially affect interstate commerce. But what does the word
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“substantially” really mean? How do we know which wholly intra-
state activities “substantially” affect interstate commerce and which
do not? The Supreme Court simply never says.

The Court has no better test for enforcing Section 5 of the Four-
teenth Amendment, which gives Congress power to pass “appro-
priate” legislation. Since City of Boerne v. Ilores, the Court has asked
whether Section 5 legislation is a “congruent and proportional”
measure to secure Section 1 Fourteenth Amendment rights. But
what does “congruence and proportionality” mean? In Tennessee v.
Lane, Justice Scalia announced that he would no longer follow the
“congruence and proportionality” test because it was too indeter-
minate.'” Instead, he would uphold any rational Section 5 legis-
lation targeted at race discrimination, and he would strike down
anything else. Justice Scalia’s approach is inadequate; moreover,
it is even less faithful to the original meaning of the Fourteenth
Amendment than is the congruence and proportionality test.!*

We think the “substantially affecting” test under the Commerce
Clause and the “congruence and proportionality” test under Sec-
tion 5 of the Fourteenth Amendment are inherently indetermi-
nate. The Economics of Federalism approach would better resolve
whether an act inherently falls within the sphere of national power
or state power. The Economics of Federalism reveals the Gun Free
School Zones Act in Lopez was unnecessary grandstanding; the
states had no race to the bottom or other problem to correct. The
statute in Morrison, on the other hand, might have been a valid fed-
eral civil rights measure. Finally, the Controlled Substances Act, as
applied in Gonzales v. Raich, and the federal statute in Wickard v. Fil-
burn, hardly met the “substantial” effects test because homegrown
marijuana or wheat has at most an indirect effect on national mar-
kets. Also, California is among eighteen states that have legalized
medical marijuana in recent years. Given that more than one-third
of the fifty states have spoken on the issue, it is apparent that tastes
and cultural preferences vary sharply across the United States. It
is thus a classic Economics of Federalism issue, which ought to be
left at the state level to accommodate many viewpoints and to per-
mit this experiment with the medical marijuana to proceed.

We have no idea what the future will hold for the Supreme
Court’s enforcement of federal constitutionally enumerated pow-
ers. We think the post-1995 Supreme Court case law conclusively
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indicates that constitutional federalism and subsidiarity are alive
and well in present-day American constitutional law. Students of
U.S. constitutional law ought to study the Economics of Federalism
and subsidiarity to analyze enumerated powers and the dormant
Commerce Clause.””” Both concepts are essential to understand-
ing American federalism from the days of the Bedford Resolution,
at the Philadelphia Convention, on up to Lopez’s holding that fed-
eral power extends only to those “intrastate activities that substan-
tially affect interstate commerce.” Both answer what “substantial”
effects and “necessary and proper for carrying into execution” the
enumerated powers really mean.

Dormant Commerce Clause
Under the dormant Commerce Clause doctrine, the U.S. Supreme
Court says the Constitution implicitly preempts state laws that bur-
den interstate commerce in certain prohibited ways. The doctrine
was born in Gibbons v. Ogden,"® percolated in Wilson v. Black-Bird
Creek Marsh Co.,** and first flourished in a recognizable holding
in Cooley v. Board of Wardens,'"** where the Supreme Court upheld
a Pennsylvania law that required all ships entering or leaving the
port of Philadelphia to have a local pilot.

Cooley, decided in 1851, says that sometimes the commerce
power was an exclusively national power that preempted con-
flicting state laws, but at other times it was merely a concurrent
national power that did not constitutionally preempt state laws.
Justice Curtis’s opinion for the Court explained:

Either absolutely to affirm, or deny that the nature of [the com-
merce] power requires exclusive legislation by Congress, is to lose
sight of the nature of the subjects of this power, and to assert con-
cerning all of them, what is really applicable but to a part. Whatever
subjects of this power are in their nature national, or admit only
of one uniform system, or plan of regulation, may justly be said to
be of such a nature as to require exclusive legislation by Congress.
That this cannot be affirmed of laws for the regulation of pilots and
pilotage is plain.'"!

The Court thus essentially upheld the Pennsylvania law requir-
ing local pilots based on an Economics of Federalism intuition.
Justice Curtis thought the law was a bona fide local health and
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safety measure and not economic protectionism which unreason-
ably burdened interstate commerce.

Since Cooley, the Supreme Court has enforced the dormant
Commerce Clause with some regularity. And since the New Deal,
the Court has almost exclusively used the dormant Commerce
Clause to prevent state economic protectionism. Professor Donald
H. Regan explained in an important law review article, “Not only is
this what the Court has been doing, it is just what the Court should
do. This and no more.”'*? In Pike v. Bruce Church,'"*® a landmark
1970 dormant Commerce Clause case, the Supreme Court said:

Where the statute regulates evenhandedly to effectuate a legiti-
mate local public interest, and its effects on interstate commerce
are only incidental, it will be upheld unless the burden imposed on
such commerce is clearly excessive in relation to the putative local
benefits. If a legitimate local purpose is found, then the question
becomes one of degree. And the extent of the burden that will be
tolerated will, of course, depend on the local interest involved, and
on whether it could be promoted as well with a lesser impact on
interstate activities.'**

Pike v. Bruce Church thus announced a two-part test for identify-
ing whether state laws run afoul of the dormant Commerce Clause.
State laws are invalid if either (1) they discriminate on their face
against interstate commerce, or (2) the burden on interstate
commerce outweighs any state or local benefit. Professor Regan
explains Pike v. Bruce Church and its progeny as cases that prevent
the states from engaging in economic protectionism with tariffs
and embargoes, for example.

The dormant Commerce Clause case law asks the Court to
distinguish between state laws only reflecting varying state pref-
erences and conditions and those also burdening interstate com-
merce. The Court must police a line between laws that mainly
affect one state and laws that affect national interests and are thus
preempted. In practice, state laws with significant negative exter-
nal effects on other states are struck down under the dormant
Commerce Clause. In Pike v. Bruce Church itself, the Court invali-
dated an Arizona law that required that Arizona cantaloupes be
packed in Arizona and be labeled as Arizona-grown rather than
being packed across the border in California. The Supreme Court
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easily decided that whatever state interest this law served was out-
weighed by its protectionist effect on interstate commerce.

The Supreme Court has decided several dormant Commerce
Clause cases since the New Deal, and all of them address the eco-
nomic line between matters that affect mainly one state and mat-
ters that are protectionist and affect interstate commerce. The
Court thus applies the Economics of Federalism and, in effect,
subsidiarity in its dormant Commerce Clause case law. Therefore,
subsidiarity cannot be a stranger to U.S. constitutional law. Sub-
sidiarity concerns are quite evident in the dormant Commerce
Clause context, and the Supreme Court routinely enforces them.

Intergovernmental Immunities and Preemption
The Supreme Court has long held that the different levels of
American government cannot single out each other’s officers and
instrumentalities for discriminatory treatment. This principle is
evident in McCulloch v. Maryland.**® In McCulloch, the Supreme
Court struck down a Maryland state tax on a Maryland branch of
the federally chartered Bank of the United States. A critical fact
in the Court’s analysis was that the state taxed only the Bank of
the United States and not all other Maryland banks. The Supreme
Court held that Maryland could equally tax all banks doing busi-
ness in the state, but that it could not single out the federal bank.
In the Court’s view, the Constitution preempted such action even
without a preempting act of Congress.

John Hart Ely praises McCulloch in Democracy and Distrust, writ-
ing that if majorities in one state could tax all U.S. citizens on fed-
eral instrumentalities, there would be an obvious failure in the
political process.'*® This explains why we allow states to tax federal
employees’ income, but at the same rates private employees pay.
Similarly, the federal government may tax state employees’ income
at the same rates private employees pay. Neither level of govern-
ment can constitutionally single out the officers or instrumentali-
ties of another level of government for unusual treatment.

This insight underlies the Supreme Court’s new federal com-
mon law doctrine, first announced in Clearfield Trust Co. v. United
States.**” That case held that federal negotiable instruments issued
by the Federal Reserve Bank of Philadelphia were governed by a
federal common law rule, rather than by state common law under
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Erie Railroad Co. v. Tompkins.!*®* The Court’s conclusion rested on
the important Economics of Federalism interest in the unifor-
mity context. The Court reached a similar conclusion in 1988 in
Boyle v. United Technologies Corp.,'* which held that a federal com-
mon law rule protected military contractors from state tort suits
for damages caused by their design specifications. The Court
held the Constitution preempted such state tort suits because of
the national government’s Economics of Federalism interest in
designing military equipment free from state tort juries’ second-
guessing. The Supreme Court’s new federal common law doctrine
thus represents another area of case law that addresses subsidiar-
ity concerns.

Finally, in New York v. United States™ and Printz v. United States,"
the Supreme Court held that Congress could neither comman-
deer state legislatures or executive officials to pass certain laws nor
impose unfunded mandates on state law enforcement officers.
Economics of Federalism concerns animate both of these cases
because state officers should set policies that reflect state majori-
ties’ differing tastes, conditions, and preferences. The Court ex-
presses concern that lines of voter accountability will be blurred
and the benefits of federalism lost if Congress can force state leg-
islatures and executives to do its bidding using state resources and
personnel. New York v. United States and Printz reflect the concern
in McCulloch and in the dormant Commerce Clause cases that one
level of government ought not to be able to burden or discrimi-
nate against the other in American constitutional federalism. The
intergovernmental immunities cases all involve the Constitution
preempting state laws that burden national interests or institu-
tions, but often very important cases also arise as to whether fed-
eral statutes preempt state law. Under the Supremacy Clause of
Article VI, federal law preempts state law, including state consti-
tutional law, when federal and state law conflict."® It is Congress’s
intent that controls in statutory preemption cases, and Congress
may indicate its preemptive intent either expressly or through
the structure and purpose of the statute enacted. Statutes may im-
pliedly preempt state law where (1) federal law is in conflict with
state law, or (2) Congress’s regulatory structure is so comprehen-
sive that it occupies the whole field in that area of law.
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The Supreme Court’s statutory preemption cases turn on the
language and history of each federal statute and on the facts of
each case. Critics find it at best to be a muddle and at worst to be
an invitation to judges to fall back on their own policy views in fed-
eral statutory preemption cases. One judge, Judge Stephen F. Wil-
liams, has openly called on federal judges to apply the Economics
of Federalism in these decisions.””® We agree with Judge Williams
that this would improve the federal statutory preemption case law.

Federal statutory preemption is yet another context where fed-
eral judges weigh whether a state law intrudes on a federal interest
or concerns only a state matter as to which tastes, preferences, and
conditions may legitimately vary. It is simply inevitable that the fed-
eral courts will have to consult the Economics of Federalism and
thus subsidiarity in these cases. Subsidiarity may not be mentioned
in the text of the Constitution, but the document is of necessity
infused with subsidiarity concerns.

Federal Jurisdiction
Federal jurisdiction is the final area of case law where subsidiar-
ity concerns are clearly present. Professor Richard H. Fallon Jr. of
Harvard Law School argues that federal jurisdiction approaches
have tended to display either a federalist sympathy for state power
or a nationalist sympathy for federal court power."” Professor
Martin H. Redish has made much the same point in an important
book in the field."” There are several doctrines in the field of fed-
eral jurisdiction that proponents of state autonomy have used to
guarantee that federal power should only be used where it is a vital
subsidium or form of aid for the federal courts.

The law of federal jurisdiction protects the autonomy, and some
would even say the primacy, of state over federal courts. This is due
to (1) the Anti-Injunction Act, which limits federal court injunc-
tions of state judicial proceedings;"® (2) the various abstention
doctrines, which require federal courts to often abstain from act-
ing until proceedings have finished in the state courts;"” and (3)
federal protection of state sovereign immunity. Recent Supreme
Court cases have also cut back on federal habeas corpus review,
which review remains nonetheless as a significant limit on congres-
sional power." The state courts also share concurrent jurisdiction
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with the federal courts over at least some federal question and
diversity cases.'™

Federalism subsidiarity concerns took center stage in 1938
when the New Deal Supreme Court abandoned Swift v. Tyson’s'™
so-called general federal common law in Erie Railroad Co. v. Tomp-
kins,'" a landmark holding. The New Deal Court valued federal-
ism in this area of law because it promoted experimentation and
competition, which are core subsidiarity concerns. Given that the
New Dealers abandoned enumerated powers federalism, it is strik-
ing that the Supreme Court in that era championed federalism in
most federal common law contexts (excepting the Clearfield Trust
line of cases mentioned earlier).

The Erie doctrine is motivated by subsidiarity concerns, though
Michael Greve has criticized it for leading to “upside-down federal-
ism” because it enhances state efforts at maintaining cartels.'”* We
are quite sympathetic, as a policy matter, with Greve’s criticisms of
Lxrie, but there is no doubt as a historical matter that the opinion
reflects in part Justice Brandeis’s devotion to subsidiarity. Brandeis
authored the FErie opinion and the dissent in New State Ice Co. v.
Liebmann, which lauded the states as laboratories of experimenta-
tion. Erie is additional evidence of how intricately the law of fed-
eral jurisdiction is intertwined with subsidiarity concerns.

In summary, the law of federal jurisdiction supports our thesis
that subsidiarity concerns have long animated the U.S. Supreme
Court even without the label “subsidiarity.” We think that a bet-
ter understanding of subsidiarity and the Economics of Federalism
would thus be of great value to the U.S. Supreme Court in decid-
ing federal jurisdiction cases.

*k * *k

We think judicial enforcement of constitutional federalism is a
good idea; that the Framers of the U.S. Constitution infused that
document with the idea of subsidiarity; and that the U.S. Supreme
Court’s case law involving Congress’s enumerated lawmaking pow-
ers, the dormant Commerce Clause, intergovernmental immuni-
ties, preemption, and federal jurisdiction suggests that there is
judicial enforcement of subsidiarity in present-day U.S. constitu-
tional law. We do not claim that the current U.S. case law gener-
ates all the gains that judicial enforcement of subsidiarity ideally
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would realize, but we do believe it achieves many such gains.
In any event, current doctrine could be improved if its relation-
ship to the Economics of Federalism and subsidiarity were more
widely understood.

9. INCORPORATION OF THE BILL OF RIGHTS AND THE
MARGIN OF APPRECIATION

The Economics of Federalism and subsidiarity are relevant as
well to a second big problem in American constitutional law: the
debate over whether and to what degree the Fourteenth Amend-
ment incorporates the Bill of Rights and applies it against the
states.'® This question recently took center stage in McDonald
v. City of Chicago, where the Supreme Court held that the Sec-
ond Amendment right to keep and bear arms was incorporated
by the Fourteenth Amendment, which applied that right against
the states.!®* This issue ended up splitting the Supreme Court 5 to
4, and even the five justices in the majority were unable to agree
among themselves on a rationale.

We consider here what relevance the Economics of Federalism
has for the question of when to guarantee human rights across the
whole United States and when the Supreme Court ought to leave
a matter for decision by the states.'® We begin in the first section
by discussing the applicability of the Economics of Federalism to
the problem of whether to incorporate the Bill of Rights against
the states. We then turn to a discussion of the original meaning of
the Fourteenth Amendment as it bears on the incorporation prob-
lem. The third section considers the three main approaches taken
in practice by Supreme Court justices to the incorporation issue
between 1897 and 2010. Next we discuss the approach we think
the Supreme Court ought to follow in incorporation cases. Finally,
we analyze the opinions in McDonald v. City of Chicago (2010) in
light of our interpretive theory.

Subsidiarity and Incorporation of the Bill of Rights

While the Bill of Rights applies only to actions by the federal gov-
ernment, the Fourteenth Amendment applies to state and local
governments. The Fourteenth Amendment was ratified in 1868,
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but the incorporation of the Bill of Rights into the amendment so
that the Bill of Rights would apply against the states did not begin
until 1897 in Chicago, Burlington & Quincy Railroad Co. v. City of Chi-
cago,'™ and even today several provisions of the Bill of Rights have
not been incorporated. Thus, today, the Third Amendment guar-
antee against the quartering of soldiers in private homes, the Fifth
Amendment guarantee of indictment only by a grand jury, and the
Seventh Amendment right of civil jury trial have not been incorpo-
rated. Moreover, while the Sixth Amendment right to a jury trial
has been incorporated, it means a lot less at the state level than it
does at the federal level. The states are allowed to have criminal
juries of only six persons, while a common law jury of twelve per-
sons is required at the federal level. What, then, are the economic
and subsidiarity-based arguments against and in favor of the recog-
nition of a new national individual constitutional right?

The first argument against the recognition of new national or
transnational individual rights is that tastes, cultural preferences,
and real-world conditions may vary from one state to another.
Thus, the residents of large, scarcely populated western states
where there is a lot of hunting may have a different preference
with regard to gun rights than is held by residents of smaller, more
densely populated northeastern states. The Supreme Court may
be well advised to avoid recognizing new national rights until they
are supported by an overwhelming proportion of the population.
This concern counsels not only against incorporation of parts of
the Bill of Rights but also against the creation of new national
substantive due process rights such as a right to an abortion or to
gay marriage.'"’

The second and third arguments against the creation or rec-
ognition of new national individual rights are that, in the absence
of such rights, the states will compete with one another and
experiment in order to obtain an optimal and popular Bill of
Rights climate. State competition and experimentation with gay
rights, including gay marriage, have been a relatively peaceful
and harmonious process in part because the Supreme Court has
only acted to protect gay rights after national public opinion had
shifted in their favor. The Supreme Court did not act as an agent
of social change in its decisions in Romer v. Evans,'® where it invali-

dated one highly idiosyncratic state law, or in Lawrence v. Texas,'®
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where it invalidated thirteen state sodomy laws that were never
enforced after thirty-seven other states had already repealed their
sodomy laws. In contrast, the Supreme Court did act as an agent
of national social change and it did stifle competition and experi-
mentation with its sweeping abortion ruling in Roe v. Wade.'” The
public controversy and ill will engendered by Roe can be usefully
contrasted with the comparative harmony on gay rights issues.

The fourth and final argument against the creation or recogni-
tion of new national individual rights by the U.S. Supreme Court is
the higher cost of monitoring a national life-tenured institution as
compared with the much lower cost of monitoring state supreme
courts, the justices of which are often term-limited or even subject
to election. There is no question but that it is very hard and expen-
sive for state voters to monitor and rein in the U.S. Supreme Court
when it makes a mistake.

On the flip side, however, there are also powerful economic ar-
guments in favor of incorporation of the Bill of Rights or in favor
of substantive due process, national rights creation. First, the fifty
states of the United States are so territorially small and numerous
that they may be unable collectively to guarantee individual rights.
Consider the First Amendment protection of freedom of speech
and of the press. Much of what we say or publish today gets dis-
seminated in a national market. If our rights to freedom of speech
or of the press existed only at the state level, we might be liable
to prosecution in some states where our remarks were broadcast
or published. There are economies of scale to protecting First
Amendment rights nationally, and the cost to the states of protect-
ing such rights collectively might be prohibitively high.

Second, state laws that experiment too boldly or that stray too
far from the national consensus may impose a huge negative ex-
ternal cost on other states. In the late nineteenth century, Con-
gress and the Supreme Court reached a consensus opinion that
states like Utah or Idaho ought not to be allowed to have legal
polygamy. This view was epitomized in the Supreme Court’s unani-
mous 1879 decision in Reynolds v. United States.'™ Essentially, the
national majority concluded that polygamy was too disruptive a
social experiment for it to be allowed to go forward. Just as states
are not allowed to experiment with aristocratic or theocratic con-
stitutions under the Guarantee Clause, so too the states could not
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be allowed to experiment with polygamy. One can argue with the
judgment call in Reynolds itself, but the principle is undoubtedly a
correct one. It is for this reason that we no longer allow states to
experiment with laws that discriminate on the basis of race.

Third, the civil rights rationale for national power in the theory
of the Economics of Federalism suggests that some core civil rights
guarantees such as protection from discrimination based on race
or religion or sex ought to be nationally guaranteed. National
governments in fact do a better job of protecting civil rights than
do state and local governments. For the same reason, national
Supreme Courts may do a better job of protecting civil rights
than state supreme courts will do. There is value in having a geo-
graphically distant, life-tenured tribunal reviewing the decisions of
entrenched majorities in state capitals. Geographic distance can
lead to impartiality and fairness.

In summary, the Economics of Federalism tends to support
some degree of variation in national individual rights from state
to state, but no variation as to fundamental civil rights, especially
rights of political participation and rights against discrimination
on the basis of race, religion, or sex. Indeed, laws that limit rights
of political participation, or that discriminate, may actually close
down the political processes of change that Ely described in Democ-
racy and Distrust.'™ If that happens, federalism may cease to work
effectively because an entrenched state majority may just shut out
and completely tyrannize a minority. This is, of course, precisely
what happened with the Jim Crow laws in the South prior to 1964.

The Economics of Federalism suggests powerful reasons overall
for protecting the rights of political participation that Ely wrote
about, such as the rights to freedom of speech and of the press,
freedom of association, freedom of religion, freedom from racial
and sex discrimination, and the right to one person, one vote.
The Economics of Federalism does not, however, necessarily sug-
gest that we ought to have national codes and rights of criminal
or civil procedure, unless those rights are needed for the protec-
tion of a racial or other minority’s civil rights. Competition and
experimentation among the states as to criminal procedure or civil
procedural rights might well be better than a one-size-fits-all, fifty-
state approach. The Economics of Federalism points us toward
some kind of selective incorporation of the Bill of Rights of the
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kind favored by Justice Felix Frankfurter and the younger Justice
John Marshall Harlan, although without the substantive due pro-
cess that both those justices favored. Substantive due process often
leads to major federalism problems as happened with Roe v. Wade
and before Roewith Lochner v. New York.'™

Original Meaning and Incorporation

Selective or partial incorporation with no substantive due process
may be optimal as a policy matter, but is it consistent with the origi-
nal public meaning of the Fourteenth Amendment? A full exposi-
tion of our views on the original and present-day meaning of the
Fourteenth Amendment is set out in the sources cited in the end-
note at the start of this section.'™ Suffice it to say here that not
everything that is wise is constitutionally mandated, and not every-
thing that is unwise is constitutionally proscribed.

Analysis of the Fourteenth Amendment and the incorporation
question must begin with its text. Section 1 of the amendment
provides:

All persons born or naturalized in the United States, and subject
to the jurisdiction thereof, are citizens of the United States and of
the state wherein they reside. No state shall make or enforce any
law which shall abridge the privileges or immunities of citizens of
the United States; nor shall any state deprive any person of life, lib-
erty, or property, without due process of law; nor deny to any person
within its jurisdiction the equal protection of the laws.!”

Many scholars agree that the rights-conferring clause in the
language quoted in this passage was meant to be the Privileges or
Immunities Clause, which protected all common law rights, rights
in state bills of rights, and possibly rights in the national Bill of
Rights from “abridgment.” The Due Process Clause in 1868 was
almost certainly understood as a guarantee only of procedural
regularity as against arbitrary executive branch and judicial action.
The Equal Protection Clause was understood originally as guar-
anteeing each citizen a right to equal “protection” of those laws
against murder and violence and theft that were already on the
books. The Equal Protection Clause thus protected against non-
enforcement of a state’s murder laws when there had been a
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lynching. The clause was about the equal protection of those laws
that were already on the books and not about protection from dis-
crimination in the making of laws.'”

The only clause in the Fourteenth Amendment that addresses
equality in the making of laws is the Privileges or Immunities
Clause. This clause explicitly says, “No state shall make or enforce
any law which shall abridge the privileges or immunities of citi-
zens of the United States.” How does this clause ban race discrimi-
nation? It says no state may give an abridged or shortened set of
rights to one class of citizens, like African Americans, as compared
to another class of citizens, like whites. Abridgments can be tar-
geted at a class of citizens, which is why the Fifteenth Amendment
says: “The right of citizens of the United States to vote shall not be
denied or abridged by the United States or by any state on account
of race, color, or previous condition of servitude.”!”

But abridgments need not be targeted at a class of people to
qualify as abridgments. Some abridgments burden only an indi-
vidual and his individual rights. This is evident in the First Amend-
ment, which bans “abridgments” of individual rights. The text of
the First Amendment provides that “Congress shall make no law

. abridging the freedom of speech, or of the press.”'” The Privi-
leges or Immunities Clause then protected both against discrimi-
nation and against depriving an individual of his rights.

What rights did the Privileges or Immunities Clause protect?
What were the privileges or immunities of citizens of the United
States? First, we know that everyone born in the United States is
by operation of the first sentence of the Fourteenth Amendment
a citizen both of the United States and of the state wherein he
resides. It follows a fortiori that the privileges or immunities of
a citizen of the United States include not only his privileges or
immunities as a citizen of the nation but also his privileges or
immunities as a citizen of the state wherein he resides. This has to
be true because we know the Fourteenth Amendment was meant
to protect the right of African Americans to exercise the same
common law rights of contract, property ownership, torts, and so
forth as state law allowed white citizens to exercise. The privileges
or immunities of citizens of the United States thus included not
only their common law rights but also their rights under state bills
of rights.'”
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The general consensus on the original meaning of the Privileges
or Immunities Clause is that it protected as privileges or immuni-
ties those privileges and immunities that Article IV, Section 2 guar-
antees to out-of-staters when they are in another state. The content
of those privileges and immunities is described in a rambling opin-
ion by Justice Bushrod Washington (George’s nephew) that all the
Framers of the Fourteenth Amendment seemed to regard as talis-
manic. Justice Washington said the following in Corfield v. Coryell
about what were and were not privileges or immunities:

The inquiry is, what are the privileges and immunities of citizens in
the several states? We feel no hesitation in confining these expres-
sions to those privileges and immunities which are, in their nature, funda-
mental; which belong, of right, to the citizens of all free governments; and
which have, at all times, been enjoyed by the citizens of the several states
which compose this Union, from the time of their becoming free, indepen-
dent, and sovereign. What these fundamental principles are, it would
perhaps be more tedious than difficult to enumerate. They may,
however, be all comprehended under the following general heads:
Protection by the government; the enjoyment of life and liberty,
with the right to acquire and possess property of every kind, and
to pursue and obtain happiness and safety; subject nevertheless to such
restraints as the government may justly prescribe for the general good of the
whole. The right of a citizen of one state to pass through, or to reside
in any other state, for purposes of trade, agriculture, professional
pursuits, or otherwise; to claim the benefit of the writ of habeas cor-
pus; to institute and maintain actions of any kind in the courts of
the state; to take, hold and dispose of property, either real or per-
sonal; and an exemption from higher taxes or impositions than are
paid by the other citizens of the state; may be mentioned as some
of the particular privileges and immunities of citizens, which are
clearly embraced by the general description of privileges deemed
to be fundamental: to which may be added, the elective franchise,
as regulated and established by the laws or constitution of the state
in which it is to be exercised. These, and many others which might
be mentioned, are, strictly speaking, privileges and immunities,
and the enjoyment of them by the citizens of each state, in every
other state, was manifestly calculated (to use the expressions of
the preamble of the corresponding provision in the old articles of
confederation) “the better to secure and perpetuate mutual friend-
ship and intercourse among the people of the different states of
the Union.”®
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The bottom line under Corfield is that all common law rights
and state constitutional rights that were deeply rooted in history
and tradition were protected as privileges or immunities, but that
those rights could be trumped by a state’s police power to promote
the common good. Note the passage italicized in the preceding
quoted passage, which says that all rights are “subject nevertheless
to such restraints as the government may justly prescribe for the
general good of the whole.” Under Corfield, there is a right to lib-
erty of contract and probably also a right to bodily integrity, but
they are subject to reasonable police power regulation that pro-
motes the common good. Corfield grants a huge number of rights
with one hand, but it makes all those rights subject to police power
negation so long as the state government is acting “justly” to pro-
mote “the general good of the whole.”

What does this indicate about the question of whether the Four-
teenth Amendment was originally meant to apply the federal Bill
of Rights to the states or to offer federal constitutional protection
to items in state bills of rights? It suggests the Framers of the Four-
teenth Amendment did mean to protect a broad array of indi-
vidual rights, but all of those rights could be trumped by a state
government that was acting “justly” and that was trying to secure
“the general good of the whole [people].” So read, the Fourteenth
Amendment is little more than a protection against special interest
or class-based laws. It offers little protection for individual rights.

Incorporation and Practice from 1868 to 2010

The Framers of the Fourteenth Amendment never gave us any
clear guidance on their vision of a Privileges or Immunities Clause
that protected everything but did not protect it very much. And, in
any event, the Supreme Court almost immediately read the Privi-
leges or Immunities Clause to be a nullity in The Slaughter-House
Cases.™® As a result, the individual rights—protecting function of
the Privileges or Immunities Clause came to be performed by
the doctrine of substantive due process, and the antidiscrimina-
tion function of the Privileges or Immunities Clause came to be
performed by the Equal Protection Clause. Incorporation of the
federal Bill of Rights against the states began in 1897 as a matter
of protecting fundamental rights through substantive due process
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and, in the recent McDonald v. City of Chicago incorporation case,
substantive due process remained the textual underpinning of the
incorporation doctrine. In practice, the justices of the Supreme
Court have weighed three different theories of incorporation
between 1897 and 2010. All of these theories are open to criticism
in light of the history recounted earlier.

The first clearly articulated theory of incorporation was Justice
Felix Frankfurter’s idea that the Fourteenth Amendment pro-
tected only fundamental rights—a category that was both larger
than and smaller than the Bill of Rights. Frankfurter articulated
his theory in Adamson v. California, where he made it clear that
freedom of speech and of the press, freedom of religion, and pro-
tection of private property from takings were all secured by the
Fourteenth Amendment, but that the Amendment did not protect
the criminal procedure guarantees in the Bill of Rights.'® Frank-
furter’s approach made sense as a policy matter, since all Western
democracies recognize and protect the rights he labeled as funda-
mental while many civil law nations do not recognize a right to jury
trial or to protection from self-incrimination or double jeopardy.

The problem with Justice Frankfurter’s position, as Justice
Hugo Black frequently pointed out, was that in the Anglo-Ameri-
can constitutional tradition as it stood in 1868, the criminal proce-
dure rights that Justice Frankfurter disparaged were all clearly rec-
ognized as being fundamental rights. More than three-quarters of
the state bills of rights in 1868 protected the rights to criminal and
civil jury trial and to freedom against self-incrimination or double
jeopardy. Justice Frankfurter’s position was thus exposed as being
in tension with Anglo-American constitutional history.

The second clearly articulated theory of incorporation was Jus-
tice Hugo Black’s idea, set forth in his dissenting opinion in Adam-
son v. California.'® Justice Black thought the Fourteenth Amend-
ment incorporated the rights in the first eight amendments in the
Bill of Rights and nothing more and nothing less. Justice Black
eschewed substantive due process, and he called for lashing Sec-
tion 1 of the Fourteenth Amendment to the first eight amend-
ments in the federal Bill of Rights. Justice Black may well have
been right that the Fourteenth Amendment was originally meant
to apply the federal Bill of Rights against the states, but there are
multiple weaknesses in his argument.
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First, if Section 1 of the Fourteenth Amendment was meant to
incorporate the federal Bill of Rights and only the federal Bill of
Rights against the states, why does it talk open-endedly about pro-
tecting the privileges or immunities of national and state citizen-
ship? Surely, the Privileges or Immunities Clause and Due Process
Clause of the Fourteenth Amendment are a strange way of incor-
porating the rights in the first eight amendments to the federal
Constitution. This is especially the case because the first eight
amendments include the Due Process Clause of the Fifth Amend-
ment. Why would it be necessary to include a Due Process Clause
in the Fourteenth Amendment if that amendment had been
meant to incorporate the federal Bill of Rights?

Second, under Justice Black’s reading, Section 1 of the Four-
teenth Amendment does not protect such state common law
rights as liberty of contract, the right to own property, rights under
family law, the right to sue in torts, and so forth. If so, then Section
1 fails in its goal to outlaw race discrimination by the states as to
common law rights. It is implausible to read Section 1 of the Four-
teenth Amendment in a way that causes it to fail to accomplish the
central goal of its drafters.'®

Third, Justice Black is wrong in so far as he argues that Section
1 of the Fourteenth Amendment does not protect at least some
common law liberty rights such as freedom to pursue one’s live-
lihood or occupation. A brief glance back at the passage quoted
from Corfield v. Coryell makes it clear that Section 1 was meant to
apply to economic rights that go well beyond anything to be found
in the first eight amendments to the Constitution.

Ultimately, the deficiencies of Justice Black’s and Justice Frank-
furter’s opinions in Adamson led to a third theory of selective
incorporation—a theory that was put forward and championed
by Justice William J. Brennan. Justice Brennan argued that Justice
Black was right that the Fourteenth Amendment incorporated the
criminal procedure rights in the first eight amendments to the
federal Constitution, while Justice Frankfurter and the younger
Justice Harlan were also right that the Fourteenth Amendment
protected such unenumerated rights as the right to privacy that
was elaborated in Griswold v. Connecticut' and Roe v. Wade."®® Jus-
tice Brennan’s view largely carried the day on the Supreme Court
as most of federal criminal procedure came to be incorporated
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even while the Supreme Court also used the Fourteenth Amend-
ment as a font of unenumerated rights.

Justice Brennan’s views were sharply criticized, however, by
Chief Justice William Rehnquist and Justice Antonin Scalia in a
series of dissenting opinions. Rehnquist and Scalia directed their
most withering fire at the notion of substantive due process. They
argued that the only rights protected by the Fourteenth Amend-
ment are those that are deeply rooted in history and tradition.
They expressed this view in the plurality opinion in Michael H. v.
Gerald D."¥" and the majority opinion in Washington v. Glucksberg,'®
and Justice Alito followed this approach in incorporating the Sec-
ond Amendment in McDonald v. City of Chicago.*®® Justice Thomas
declined to join Alito’s opinion because he would have correctly
based incorporation on the Privileges or Immunities Clause of the
Fourteenth Amendment rather than the Due Process Clause.

The bottom line, today, is that the Supreme Court has mostly
backed away from unenumerated substantive due process rights
of the kind Justice Brennan favored, and it has adhered to its past
precedents where it has already explicitly incorporated criminal
procedure rights against the states. The Court has gone out of its
way, however, to avoid any further application of the federal crimi-
nal procedure rights in the first eight amendments to the states.
The Court has declined to grant certiorari in cases where it has
been asked to impose a twelve-person rather than six-person crimi-
nal jury trial right on the states. It also has shown no interest in
forcing the states to indict only by a grand jury or to use jury trial
in civil cases. The Court has also pruned back its understanding of
the Fourth Amendment exclusionary rule and the Fifth Amend-
ment Miranda warnings to allow for greater state experimentation
in these areas. From the late 1970s down to the present day, the
U.S. Supreme Court has so thoroughly backed off in these areas
that state supreme courts have largely taken the lead in Bill of
Rights innovation and enforcement.'*’

The Right Answer

So what is the right answer to the question of what limits Section
1 of the Fourteenth Amendment imposes on the states? The origi-
nal history suggests that many rights were protected, but none
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of them very much. Justice Frankfurter’s approach is unhelpful
because he discounts the importance of Anglo-American pro-
cedural rights that the Framers of the Fourteenth Amendment
thought were fundamental. Justice Black’s approach fails because
it does not explain how the Fourteenth Amendment protected
the common law rights of free African Americans. And, Justice
Brennan’s approach seems ad hoc and led to a virulent right to
abortion in Roe v. Wade, which the nation is still troubled by forty
years later.

We think all three approaches taken by Justices Frankfurter,
Black, and Brennan have something to recommend them when
we look at them in terms of the Economics of Federalism and sub-
sidiarity. Justice Frankfurter’s instinct that rights of freedom of
speech, political participation, and antidiscrimination were more
fundamental than criminal procedural rights is, we think, entirely
sound. Ely’s work in Democracy and Distrust shows that freedom of
speech and of the press; one person, one vote; freedom of reli-
gion; and protection against all forms of discrimination are essen-
tial if the states are to function effectively as democracies.””! The
Supreme Court is most effective when it sticks to policing rights of
political participation and antidiscrimination rights, and it is most
likely to get itself into political trouble when it prescribes a federal
code of abortion law or of criminal procedure that the states must
follow. This is part of the insight of footnote 4 of United States v.
Carolene Products Co.*?

This emphatically does not mean that criminal procedure rights
or rights to liberty of contract or to bodily integrity are not fun-
damental rights under the Fourteenth Amendment. They are.
What it does mean is that in figuring out which exercises of the
police power are “just” efforts to legislate to promote “the general
good of the whole [people],” we have to look at our practice from
1868 to the present day and perhaps even to the practice in other
Western constitutional democracies. Whatever people might have
thought in 1868 about the proper scope of the police power, we
know today that we must be far more cautious about police power
interferences with freedom of speech or of the press than we need
to be concerned about six-person criminal juries or a sixty-hour
workweek limit for bakers. The Framers of the Fourteenth Amend-
ment did not protect fundamental rights absolutely. In their world,
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all rights were fairly easily trumped by the police power. We know
better thanks to 145 years of practice living under the Fourteenth
Amendment since 1868. We know that rights of political partici-
pation and antidiscrimination rights ought only to be trumped
where there is the most compelling of governmental interests,
while many other rights are properly protected only by rational
basis scrutiny. Other rights, such as the right to a criminal jury trial
in state cases, get middle-level scrutiny, which is why six-person
juries are OK at the state level but are not OK at the federal level.

Justice Hugo Black’s approach to incorporation had the advan-
tage that it led him to dissent in Griswold v. Connecticut,'” a case
that foreshadowed the calamity of Roe v. Wade. Justice Black was
very aware of the mistakes that Supreme Court justices enforcing
their own ideas about fundamental justice could cause. But Justice
Black had no theory that was rooted in the 1860s as to why he gave
First Amendment rights such elevated protection while not recog-
nizing economic liberties as being protected at all. There is more
evidence from 1868 that tends to suggest the Framers of the Four-
teenth Amendment cared about economic liberty than there is evi-
dence to suggest they cared about free expression. Justice Black’s
theory of the Fourteenth Amendment is thus more deeply rooted
in the history and tradition of the court-packing fight of the 1930s
than it is rooted in the civil rights struggles of the 1860s.

Justice William Brennan’s selective incorporation approach had
the advantage that it could explain why the Fourteenth Amend-
ment recognized so many rights, including criminal procedure
rights, but it suffered from the disadvantage that he gave insuffi-
cient weight to the state’s police power that could trump funda-
mental rights. Justice Brennan’s nemesis, former Chief Justice Wil-
liam H. Rehnquist, on the other hand, gave too much weight to
the police power and was insufficiently protective of fundamental
rights. As is often the case, the correct answer lay somewhere in
the middle of these two extremes.

McDonald v. City of Chicago

So what does all of this indicate with respect to the recent Supreme
Court opinion incorporating the Second Amendment into the
Fourteenth so that it now applies against the states? Was the Court
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right to strike down Chicago’s ban on gun ownership? Did Justice
Alito’s plurality opinion analyze the issues correctly, or did Justice
Thomas’s concurrence or Justice Stevens’s or Justice Breyer’s dis-
sents analyze them correctly?

We think the majority was right to strike down the Chicago ban
on gun ownership. To begin with, there is no question, in our
view, but that the right to keep and bear arms is deeply rooted in
English and American history and tradition. Both Justice Alito’s
plurality opinion and Justice Thomas’s concurrence clearly prove
as much. Moreover, the right to own guns has traditionally been
viewed as being a political right in American law. We have a right to
own guns at least in part because it protects our liberty as against
the government. We may also have a right to defend ourselves and
to hunt, but a key part of the right to keep and bear arms is politi-
cal. A local or state law that completely deprives the citizenry of
any right even to own a gun is not a “just” law enacted for “the
general good of the whole [people]” in light of American history
and tradition.

Would other regulations of the right to keep and bear arms,
such as laws that prohibit concealed carry in schools or other pub-
lic places, be constitutional? We would have to analyze these issues
one by one as they arose, with careful attention to the facts of each
case. Some kinds of guns are more dangerous today than guns
were in 1791 or 1868. Fundamental rights can be regulated, and
even the First Amendment is subject to a time, place, and man-
ner restriction. We think it is permissible in our legal tradition to
outlaw machine guns, privately owned tanks, heat-seeking missiles,
and other military weapons. On the other hand, state governments
may not under the guise of regulation render the right to own a
gun totally meaningless.

The Margin of Appreciation

There is a doctrine in European law that is related to the concept
of subsidiarity which the European Court of Human Rights invokes
in deciding cases under the European Convention on Human
Rights. That doctrine is one that recognizes that large continen-
tal human rights courts have to tolerate some reasonable diversity
of enforcement among the member units of any such federation.
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The European Court of Human Rights calls this sphere of “live
and let live” toleration a “margin of appreciation.”* The margin
of appreciation is the fudge factor by which the European Court of
Human Rights allows some of the forty-seven member countries to
deviate from international human rights norms.

The idea of a margin of appreciation is somewhat less rights
protective than is the idea of subsidiarity because the former is a
doctrine of judicial deference while the latter is a theory of federal-
ism.'”® Nonetheless, the margin of appreciation doctrine has come
to be recognized as a foundational feature of European human
rights law. The margin of appreciation doctrine could be described
as a federalism discount extended by some national or interna-
tional courts whereby some regions are allowed to vary from the
approach followed by other regions in the enforcement of rights.

The European Court of Human Rights invoked the margin
of appreciation concept in two striking instances in recent years.
First, in Leyla Sahin v. Turkey, the European Court of Human
Rights allowed Turkey to ban the wearing of an Islamic headscarf
in major educational institutions notwithstanding the European
Convention’s protection of religious freedom.'”® The Court rea-
soned that Turkey faced unusual threats from militant Islamists,
and it thus concluded that Turkey had the right to ban the wear-
ing of a headscarf in schools even if in other countries that right
might be protected. Second, in Lautsi v. Italy, the European Court
of Human Rights upheld an Italian state policy of displaying cruci-
fixes on the walls of classrooms in state-run schools.'”” Once again,
the state action was challenged as impairing religious freedom,
and once again the Court invoked the margin of appreciation to
recognize the cultural importance of the crucifix and of Catholi-
cism to Italy.

We think these cases make a lot of sense for a human rights
court that seeks to protect human rights in the forty-seven-member
Council of Europe. The council includes an incredibly diverse col-
lection of nations, some of which are very secular while others are
quite traditional and religious. The council’s members include
countries with Protestant, Catholic, Eastern Orthodox, and Islamic
majorities, and it seems highly likely that tastes, cultural prefer-
ences, and real-world conditions vary sharply among the Council
of Europe’s member nations. The failure by the European Court
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of Human Rights to embrace a margin of appreciation would be
more likely to torpedo efforts at international human rights pro-
tection in Europe than it would be to get crucifixes removed from
classroom walls. Moreover, some cultural variation among the
member countries ought to be viewed as being no more threat-
ening than the prevalence of different languages and cultures
among these countries. European human rights law bans all of the
following across the continent of Europe: (1) the death penalty;
(2) waterboarding; and (3) denials of gay rights to have sexual
relationships. It is thus hard to see much of a threat to European
constitutional freedoms coming from the allowance of national
flexibility as to public displays of a religious sort. This is especially
true since the European Court of Human Rights did, for example,
protect the right of Jehovah’s Witnesses aggressively to proselytize
in Kokkinakis v. Greece.'*®

Strikingly, the U.S. Supreme Court has recently taken a similar
margin of appreciation approach to issues of religious endorse-
ment. In Arizona Christian School Tuition Org. v. Winn, the Supreme
Court made it substantially harder for taxpayers who object to pub-
lic religiosity to get standing to sue in such cases.'” The Court held
that taxpayers did not have standing to sue to block the provision
of tax credits by a state to individuals who donate to school tuition
organizations that then provide scholarships to students attending
religious schools. This case built on a 2007 opinion in Hein v. Free-
dom _from Religion Foundation,” where the Supreme Court held that
taxpayer standing under Flast v. Cohen®' to challenge government
religiosity does not apply when the taxpayer is challenging discre-
tionary executive branch action instead of a legislative appropria-
tion. Taken together, the Supreme Court’s decisions in Hein and
in Winn suggest that the Court is moving sharply to cut back on
taxpayer standing to object to public displays of religiosity.

We think this is a salutary development. Tastes and cultural pref-
erences vary widely across the United States just as they vary widely
among the forty-seven members of the Council of Europe. Parts
of the United States are very religious, while other parts are quite
secular. It makes sense to leave state governments and federal
executive branch personnel some freedom to engage in religious
speech or to facilitate the funding of religious schools so long as
the state does not discriminate against people as to their religion
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and so long as it does not mandate an official state church whose
clergy are taxpayer funded. Federalism concerns call for a margin
of appreciation to be given here to the state just as the European
Court of Human Rights recognizes in Europe.

More fundamentally, we think the margin of appreciation idea
counsels against the U.S. Supreme Court handing down substan-
tive due process decisions like that in Roe v. Wade creating a hith-
erto unknown and highly specific constitutional right to an abor-
tion. Federal substantive due process is only appropriate where (1)
the right in question is very deeply rooted in American history and
tradition such that evidence of it can be seen as long ago as 1868
when the Fourteenth Amendment was ratified; and (2) where the
state police power justification for regulating a right seems plainly
excessive. This suggests that the Supreme Court got things right in
McDonald v. City of Chicago, but it got things wrong in Roe v. Wade.

4. CONCLUSION

In conclusion, we hope we have been able to shed some light on
why federalism and subsidiarity are both very important concepts
when viewed from the perspective of law. Specifically, the Euro-
pean constitutional ideas of subsidiarity and a margin of apprecia-
tion are in our view directly relevant to U.S. constitutional law. The
“substantial effects” test of United States v. Lopez is neither more
originalist nor more law-like than is the idea of subsidiarity, as illu-
minated by a consideration of the Economics of Federalism. Simi-
larly, the question of when and to what degree the concept of the
police power ought to be allowed to trump fundamental rights in
the Fourteenth Amendment context is quite indeterminate. Bor-
rowing ideas like the margin of appreciation from European law is
well worth considering.

The bottom line is that federalism remains very important in
U.S. constitutional law, as was shown when the Supreme Court
ruled on the constitutionality of President Obama’s national health
care law and as was shown in McDonald v. City of Chicago. On June
16, 2011, the U.S. Supreme Court handed down a federalism deci-
sion in which Justice Anthony M. Kennedy described the impor-
tance of federalism. We close with this quotation from Justice Ken-
nedy’s opinion for the Court:
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Federalism is more than an exercise in setting the boundary be-
tween different institutions of government for their own integrity.

. Federalism also protects the liberty of all persons within a state
by ensuring that laws enacted in excess of delegated governmental
power cannot direct or control their actions. . . . By denying any
one government complete jurisdiction over all the concerns of pub-
lic life, federalism protects the liberty of the individual from arbi-
trary power. When government acts in excess of its lawful powers,
that liberty is at stake. . . . The limitations that federalism entails
are not therefore a matter of rights belonging only to the States.
States are not the sole intended beneficiaries of federalism. . . . An
individual has a direct interest in objecting to laws that upset the
constitutional balance between the National Government and the
States when the enforcement of those laws causes injury that is con-
crete, particular, and redressable. Fidelity to principles of federal-
ism is not for the States alone to vindicate.?’?
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