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Preface

This work contains numerous arguments, sketches, views, and
theories and not all are central to the main thesis. I have tried to
make the model of intellectual and intangible property presented in
these pages accessible while maintaining a fair amount of rigor and
depth. I thus skirt the line of boring the expert and overwhelming
the novice. My hope is that I have done neither.

After gaining the overview offered in chapter 1, the reader who
wishes to move rapidly may want to skim or omit certain sections or
chapters. Chapters 3-6 are the argumentative core of the book while
chapters 7-11 contain applications of the theory. Sections of chap-
ters are appropriately titled so that the reader can quickly surmise if
skimming or omission would be appropriate. For example, experts
in moral theory may want to skip the second section of chapter 3
entitled A General Overview of Utilitarian Theory while those well
versed in intellectual property law (copyrights and patents) may want
to omit the first few sections of chapter 2.

The claim that “there is room for words on subjects other than last
words” is certainly true of this work. I do not pretend to offer a
complete theory that is unassailable and neatly packaged — the moral,
legal, and political issues discussed herein are resistant to easy an-
swers. What you will find is an intuitive model of intangible prop-
erty that is both clearly presented and well reasoned. The tensions
between intellectual property, information access, privacy, free
speech, and accountability have been highlighted with the coming
of the networked world. My hope is that this work will add to what
has become a lively area of philosophical debate.

A.D.M.
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Introduction and Overview

“I would like to leave you with the impression that if you make a single illegal
copy of our software, you will spend the next five years in court, the following ten
in prison, and forever after your soul will suffer eternal damnation.”

—V. Rosenburgh, “Copyright and the New Technology™"

Introduction

Access to ideas, and to the physical embodiments of ideas, fun-
damentally shapes our opportunities, goals, and lifelong projects.
The explosion of computer technology and the proliferation of digi-
tal networks has radically altered the way that ideas and information
are gathered and manipulated. New models of information access
and control promise profound changes for each of us—as life-alter-
ing as the changes that flowed from the introduction of Gutenberg’s
press, Darwin’s theory of evolution, or Pasteur’s germ theory of dis-
ease.

In modern times the debate over the control and ownership of
digital information and intellectual property has been waged by two
factions. Standing in the way of the cyber-punks, hackers, and net
surfers who claim that “information wants to be free” and that intel-
lectual property rights give undue credit to authors and inventors,
are the collected cannons of Anglo-American copyright, patent, and
trade secret law. Defenders of these institutions typically argue that
granting rights to authors and inventors is necessary for the optimal
production of intellectual works and the corresponding gains in so-
cial utility. Information, like any other commodity, can be bought
and sold on the open market. Following Nathaniel Shaler many de-
fenders of intellectual property argue that “there is no property more
peculiarly a Man’s own than that which is produced by the Labour
of his mind”* or “[I]t will be clearly seen that intellectual property
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is, after all, the only absolute possession in the world. . . The man
who brings out of nothingness some child of his thought has rights
therein which cannot belong to any other sort of property.”

Conversely, opponents argue that intellectual property rights give
undue credit to authors and inventors and serve to restrict the free
flow of information that would otherwise benefit everyone. Another
reason why many individuals find it difficult to recognize intellec-
tual property rights is that they see ideas as part of one’s common
culture. Ideas are not to be corralled or hoarded up—they are the
common currency of thought, speech, and language.* Thomas
Jefferson wrote:

If nature has made any one thing less susceptible than all others of exclusive property,
itis the action of the thinking power called an idea, which an individual may exclusively
possess as long as he keeps it to himself; but the moment it is divulged, it forces itself
into the possession of everyone, and the receiver cannot dispossess himself of it. Its
peculiar character, too, is that no one possesses the less, because every other possesses
the whole of it. He who receives an idea from me, receives instruction himself without
lessening mine; as he who lights his taper at mine, receives light without darkening me.
That ideas should freely spread from one to another over the globe, for the moral and
mutual instruction of man, and improvement of his condition, seems to have been
peculiarly and benevolently designed by nature, when she made them, like fire, expan-
sible over all space, without lessening their density at any point, and like the air in which
we breathe, move, and have our physical being, incapable of confinement or exclusive
appropriation. Inventions then cannot, in nature, be a subject of property.’

Jefferson was impressed with the non-rivalrous nature of intellec-
tual property—intellectual works can be used and consumed by many
individuals concurrently. He was certainly opposed to granting in-
tellectual property rights to ideas already in the public domain. While
Jefferson’s metaphor of passing light or fire along to others is a strong
one, I wonder if he would defend this view if the creator of the light
had labored ten years to produce it. In subsequent chapters I will
argue that the non-rivalrous nature of intellectual works leads in a
different direction—toward intellectual property rights.

Modern day disciples of Shaler and Jefferson push further and
argue in a similar fashion as exhibited by the quote that begins this
chapter and the following view expressed in the Bellagio Declara-
tion:

In general, systems built around the author paradigm tend to obscure or undervalue the

importance of “the public domain,” the intellectual and cultural commons from which

future works will be constructed . . . [w]e declare that in an era where information is
among the most precious of all resources, intellectual property rights cannot be framed
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by the few to be applied to the many . . . We must reimagine the international regime of
intellectual property.®

Moreover, international treaties like Trade Related Aspects of In-
tellectual Property, known as TRIPS, seek to pattern the global in-
formation infrastructure after Anglo-American copyright law. De-
fenders of rights to intellectual property find this agreement promis-
ing in that the rights of authors and inventors can be protected inter-
nationally. Many hackers, cyber-punks, programmers, net surfers,
and others, support “idea anarchy” and argue for complete access to
all kinds of information. This latter view is echoed by the policies of
many developing countries who hold that intellectual works are so-
cial, not individual, products. It is claimed that the result of these
latter attitudes about intellectual property has led to an explosion of
copyright violations and international piracy. Consider the follow-
ing table which focuses on international computer software piracy.

Table 1.1
Worldwide Software Piracy Table

Country % falling to piracy, US $ losses (million),
1992/1999 1992/1999
Australia 45/32 160/150
Denmark 48/29 67/59
France 73/39 1200/548
Germany 62/27 1000/652
Italy 86/44 550/421
Japan 92/31 3000/975
Korea 82/50 648/197
Singapore 41/51 24/61
Spain 86/53 362/247
Sweden 60/35 171/131
Taiwan 93/54 585/122
Thailand 99/81 181/82
UK 54/26 685/679
United States 35/25 1900/3191

Source: Business Software Alliance, 1992/1999
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“. .. a 36 percent global piracy rate (1999) is still substantial.
Currently more than one out of every three software applications
installed in the world is pirated. This translates into $12 billion lost
due to software piracy. In the U.S. alone, software piracy cost 109,000
jobs . .. “7 While this overstates the case because it is assumed that
those who obtain goods from software pirates would have purchased
legal copies, these numbers in the area of software ownership are
alarming to those who would defend institutions of intellectual prop-
erty.®

Things may be even worse for the recording industry where mu-
sic swap sites like Napster make piracy easy and cost free. “Napster
allows you to search for almost any song . . . finds the song on a
fellow enthusiast’s hard drive and then permits you to get the song
for yourself, right now.” You can then burn your own CD, down-
load the song to an MP3 player, or simply cue it up on your own
computer. Millions of college students and music junkies have been
flocking to Napster or similar sites and amassing huge music librar-
ies—for free. One artist manager claimed, “Basically they’re saying
our art is worthless . . . music used to be collectable now it is dispos-
able.”!® Lars Ulrich, the drummer for Metallica, put the point the
following way. “This is an argument about intellectual property . . .
where does it end? Should journalists work for free? Should law-
yers? Engineers? Plumbers?”!!

Even so, many argue that the information age has passed by the
old, and now outdated, copyright paradigm. Where institutions of copy-
right may have worked well for the written page they cannot be retrofit-
ted to accommodate the bit streams of digitized intellectual works. John
Perry Barlow, a writer for Wired Magazine, echoes this view:

This vessel, the accumulated canon of copyright and patent law, was developed to
convey forms and methods of expression entirely different from the vaporous cargo it
is now being asked to carry. It is leaking as much from within as from without . . . Legal
efforts to keep the old boat floating are taking three forms: a frenzy of deck chair
rearrangement, stern warnings to the passengers that if she goes down, they will face
harsh criminal penalties, and serene, glassy-eyed denial . . . Intellectual property law
cannot be patched, retrofitted, or expanded to contain digitized expression any more
than real estate law might be revised to cover the allocation of broadcasting spectrum
(which, in fact, rather resembles what is being attempted here). We will need to develop
an entirely new set of methods as befits this entirely new set of circumstances. '

The problem generated by the digitization of intellectual property
for copyright and patent is that these institutions protect durable
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physical expressions, but digital property is hardly physical or du-
rable in the same way as books, movies, or processes of manufac-
ture. Intellectual property law has always sought to separate the idea
from its physical expression, granting ownership rights to the latter
but not to the former: “the rights of invention and authorship ad-
hered to activities in the physical world. One didn’t get paid for
ideas, but for the ability to deliver them into reality.”’* Many within
the Anglo-American tradition claim that ideas are public property
while physical embodiments of ideas may be privately owned. A
major problem for an online age is that there may be no way to
separate idea from expression. If so, modern Anglo-American insti-
tutions of intellectual property will have to be reworked, or maybe
even abandoned altogether.

Complicating things still further are the issues that surround indi-
vidual privacy, public accountability, free speech, and information
control. There is an obvious tension between privacy and free speech.
While thought, expression, and a free press are recognizably benefi-
cial they are not always so—not when what is expressed unjustifiably
invades private domains. The balance struck in the last century be-
tween privacy and free speech is being overturned by digital network-
ing and information trading. For example, with the right kind of com-
puter savvy, I can now go online and find out intimate personal details
about almost anyone and offer it all up for public consumption. More-
over, if I am sly enough I may be able to do this anonymously.

Information gathering technology is promising to turn our work
environments and public streets into an Orwellian nightmare. Video
surveillance, genetic screening, global positioning systems, and pur-
chasing profiles may leave us with little privacy. Information about
our medical histories, phone numbers, addresses, and eating prefer-
ences is owned and traded by information brokers, including our
government. Computer technology and digital networks such as the
Internet or World-Wide-Web have changed the game, so-to-speak.

These issues raise deep philosophical problems. What is intellec-
tual property and can rights to intellectual works be justified? Are
abstract ideas and information, even sensitive personal information,
the proper subjects of ownership? Can computer software and other
digital information be protected? How should legal systems accom-
modate the ownership of intellectual property in an information age
and what role should privacy rights play? Should protection extend
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to the electronic frontier of the Internet and the World Wide Web?
What is the moral position of those who violate the intellectual prop-
erty rights of others and how does this compare to the violation of
physical property rights?

Throughout this work I develop answers to these questions or at
least try to provide strategies for answering them. As we move fur-
ther into what many call “the information age,” clarity is needed at
the philosophical level so that morally justified policies and institu-
tions can be adopted with respect to intellectual property and infor-
mation control. It is my hope that this work will facilitate and further
philosophical inquiry in this important area.

Overview of a Theory

In the broadest terms my goal in this work is to justify rights to
intellectual and intangible property. Some think that this goal is eas-
ily attained and offer the following argument. Control should be
granted to authors and inventors of intellectual property because
granting such control provides incentives necessary for social
progress. Society ought to maximize social utility; therefore, tempo-
rary rights to intellectual works should be granted. This strategy for
justifying rights to intellectual property is typically given as the pri-
mary basis for Anglo-American copyright, patent, trademark, and
trade secret institutions. Nevertheless, I think the argument is funda-
mentally flawed. With this in mind, I proceed on two fronts. First, a
negative argument is given that undermines the aforementioned
widely supported rule-utilitarian case for intellectual property. The
hope is upon eliminating rule-utilitarian incentives-based arguments,
the way will be cleared for a new Lockean justification.

My positive argument begins with an account of Locke’s proviso
that justified acquisitions of unowned objects must leave “enough
and as good” for others.!* One way to interpret Locke’s require-
ment is that it ensures the position of others is not worsened. This
can be understood as a version of weak Pareto-superiority. If the
possession and exclusion of an intellectual work makes no one worse
off, then the acquisition ought to be permitted. In clarifying the is-
sues that surround a Pareto-based proviso on acquisition, I defend
an account of bettering and worsening and offer a solution to the
baseline problem—what two situations do we compare to determine
if someone has been worsened.
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I argue that rights to intellectual works can be justified at both the
level of acts and at the level of institutions. At both levels my argu-
ment turns on two features of intellectual property. First, intellectual
works are non-rivalrous, meaning that they can be created, possessed,
owned, and consumed by many individuals concurrently. Second,
including allowances for independent creation, I argue that the fron-
tier of intellectual property is practically infinite. Locke hints at this
kind of practical infinity when he writes: “Nobody could think him-
self injured by the drinking of another man, though he took a good
draught, who had a whole river of the same water left him to quench
his thirst.”’> If I am correct, the case for Locke’s water-drinker and
the author or inventor are quite alike.

Finally, in light of the expansion of the Internet and the World
Wide Web, a Lockean account of copyright, patent, and trade secret
is developed along with an analysis of privacy, power, and the own-
ership of information. As already noted, governments as well as pri-
vate companies are compiling digital profiles of us and selling this
information to advertising agencies, insurance companies, private
investigators, and the like. While it is true that this information could
be used for our benefit, history is replete with examples of the con-
verse.

In the simplest terms, the problem I address is one of information
control. Moreover, it does not matter what form the information takes
—it could be a poem, a novel, a new invention, a computer pro-
gram, military data, or sensitive personal information. The follow-
ing quote from a Chinese military newspaper applies a number of
these issues to information war:

After the Gulf War, when everyone was looking forward to eternal peace, a new
military revolution emerged. This revolution is essentially a transformation from the
mechanized warfare of the industrial age to the information warfare of the information
age. Information warfare is a war of decisions and control, a war of knowledge, and a
war of intellect. The aim of information warfare will be gradually changed from ‘pre-
serving oneself and wiping out the enemy’ to ‘preserving oneself and controlling the
opponent.” Information warfare includes electronic warfare, tactical deception, strategic
deterrence, propaganda warfare, psychological warfare, network warfare, and struc-
tural sabotage.'®

Our reliance on digital technology and computer networks has
left us vulnerable to viruses, worms, programming miscalculations,
and information war. Putting information war aside, it seems true to
claim that the shift from an industrial economy to an information-
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based economy has raised the stakes concerning the control of in-
formation and ideas. The claim is not that controlling information
used to be unimportant and now it is important—alas, censorship in
various forms has always been with us. What I think is true, how-
ever, is that computer networks coupled with digitally stored infor-
mation is significantly changing the way we interact and communi-
cate. We will have to be much more careful about what we do and
say in the future both publicly and privately. Any information or
ideas that we disclose, including inventions, recipes, or sensitive
personal information, might soon be bouncing around cyberspace
for anyone to access. The stakes are high indeed.
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The Domain of Intellectual Property

“What is it that we want to protect? First is the brilliant invention, the idea, the
notion that makes a new product and the insight that makes a whole new industry.
The second thing we want to protect is the investment and the hard work. This is
the grunt work. This is the pick-and-shovel engineering that turns the idea, the
prototype, into a reliable, distributable, maintainable, documented, supportable
product.”

—Robert Spinrad, Xerox Corp.'

Introduction

Apart from allowing individuals to own cars, computers, land, or
other tangible goods, intellectual property law enables individuals
to obtain ownership rights to control works of literature, musical
compositions, processes of manufacture, computer software, and the
like. This latter form of ownership is typically called intangible or
intellectual property.> Setting aside questions of justifying owner-
ship, which shall be a primary concern in the next few chapters,
there are questions concerning the nature and scope of intellectual
property. These latter questions focus on the domain or subject mat-
ter of non-tangible systems of property protection. Before explicat-
ing the domain of intellectual property it would be helpful to briefly
consider the historical origins of copyright and patent institutions.
By reviewing the historical origins and mapping modern institutions
we will arrive at a fairly clear picture of intellectual property.

Historial Overview of Intellectual Property

One of the first known references to intellectual property protec-
tion dates from 500 B.C. when chefs were granted year-long mo-
nopolies for creating culinary delights in the Greek colony of Sybaris.
Phylarchus, a Greek historian wrote:
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[i]f any caterer or cook invented a dish of his own which was especially choice, it was
his privilege that no one else but the inventor himself should adopt the use of it before
the lapse of a year, in order that the first man to invent a dish might possess the right of
manufacture during that period, so as to encourage others to excel in eager competition
with similar inventions.?

Perhaps one of the best known cases of intellectual property pi-
racy comes from this period as well. I am referring to Hermodorus’
theft and subsequent sale of Plato’s speeches. It seems that even
Ancient Greece had “bootleg” problems!

There are at least three other notable references to intellectual prop-
erty in ancient times—these cases are cited in Bruce Bugbee’s for-
midable work The Genesis of American Patent and Copyright Law.*
In the first case Vitruvius, another Aristophanes (257-180 B.C.),
known as a critic from Greek Byzantium, is said to have revealed
intellectual property theft during a literary contest in Alexandria.
While serving as judge in the contest, Vitruvius exposed the false
poets who were then tried, convicted, and disgraced.’

The second and third cases come from Roman times. Although
there is no known Roman law protecting intellectual property, “Ro-
man jurists discussed theoretical problems regarding its ownership,
as, for example, the conflicting interests of the artist and of the owner
of a table upon which the former had painted a picture.”® There is
also reference to literary piracy by Martial the Roman epigramma-
tist:

Rumor asserts, Fidentinus, that you recite my works to the crowd, just as if they were

your own. If you wish they should be called mine, I will send you the poems gratis; if
you wish them to be called yours, buy my disclaimer of them.”

These examples are generally thought to be atypical, for as far as
we know, there were no institutions or conventions of intellectual
property protection in Ancient Greece or Rome. In fact the Romans
generally scorned monopolies of any sort as exhibited by Zeno’s
decree in 483 A.D. that no monopoly pertaining to food or clothing,
even if ordered by another emperor, was to be permitted.

From Roman times to the birth of the Florentine Republic there
were many franchises, privileges, and royal favors granted. Bugbee
distinguishes between franchises or royal favors and systems of in-
tellectual property in the following way: “The term monopoly con-
notes the giving of an exclusive privilege for buying, selling, work-
ing or using a thing which the public freely enjoyed prior to the
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grant. Thus a monopoly takes something from the people. An inven-
tor deprives the public of nothing which it enjoyed before his dis-
covery, but gives something of value to the community by adding to
the sum of human knowledge.”® One of the first statutes that pro-
tected author’s rights was issued by the Republic of Florence on
June 19, 1421, to Filippo Brunelleschi a famous architect.’ This stat-
ute not only recognized the rights of authors and inventors to the
products of their intellectual efforts, it built in an incentive mecha-
nism that became a prominent feature of Anglo-American intellec-
tual property protection. For several reasons, including Guild influ-
ence, the Florentine patent statute of 1421 was stillborn, issuing only
the single patent to Brunelleschi.

The first lasting patent institution of intellectual property protec-
tion is found in the Venetian Republic of 1474. Proposed by com-
mittee the general patent statute passed the Venetian Senate by a
vote of 116 to 10."° The statute read as follows:

‘We have among us men of great genius, apt to invent and discover ingenious devices;
and in view of the grandeur and virtue of our City, more such men come to us every day
from divers parts. Now, if provision were made for the works and devices discovered
by such persons, or that others, who may see them could not build them and take the
inventor’s honor away, more men would then apply their genius, would discover, and
would build devices of great utility and benefit to our commonwealth . . . Therefore: Be
it enacted that, by the authority of this Council, every person who shall build any new
device in this City, not previously made in our Commonwealth, shall give notice of it to
the office of our General Welfare Board when it has been reduced to perfection so that
it can be used and operated. It being forbidden to every other person in any of our
territories and towns to make any further device conforming with and similar to said
one, without the consent and license of the author, for a term of 10 years. And if
anybody builds it in violation hereof, the aforesaid author and inventor shall be entitled
to have him summoned before any magistrate of this City, by which magistrate the said
infringer shall be constrained to pay him hundred ducats; and the devise shall be
destroyed at once."!

This statute appeared 150 years before England’s Statute of Mo-
nopolies and provided the foundation of the world’s first lasting in-
stitution of intellectual property protection. Moreover, the system
was remarkably mature and sophisticated. The rights of inventors
were recognized, an incentive mechanism was included, compensa-
tion for infringement was established, and a term limit on inventor’s
rights imposed. Shortly thereafter, in 1486, one of the first true copy-
rights was granted to Marc’ Antonio Sabellico, a historiographer,
giving him exclusive rights to his Decades rerum Venetarum."?
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For the most part though, American institutions of intellectual prop-
erty protection are based on the English system that began with the
Statute of Monopolies (1624) and the Statute of Anne (1709). Al-
though many changes have since been made, the Statute of Mo-
nopolies is considered the basis of the British and American patent
systems today:

Generally regarded as the foundation of the present British patent system, the Statute of
Monopolies—in keeping with its name—was concerned mainly with the problem of
ending royally granted, monopolistic privileges. Those minor portions of the Statute
relating directly to inventive property provided for the exemption and limitation of
grants for innovations in the Realm . . . .The Statute of Monopolies, therefore, repre-
sented no advance over its Venetian predecessor of 1474, under which an inventor
received his patent as a matter of right'®

Nevertheless, the statute granted fourteen-year monopolies to
authors and inventors and ended the practice of granting rights to
“non-original/new” ideas or works already in the public domain.

In contrast to patent institutions in Europe, literary works remained
largely unprotected until the arrival of Gutenberg’s printing press in
the fifteenth century. And again there were few true copyrights
granted—most were grants, privileges, and monopolies.'* Bugbee
notes, “Other . . . cities enacted legislation to promote their publish-
ing trade, but Venice was foremost in this respect. . . . she supported
rights of literary proprietorship in the world’s first known copyrights
and produced a crude from of copyright law in the decree of 1544-
1545 ....5

The Statute of Anne (1709) is considered the first statute of mod-
ern copyright. The statute began, “Whereas printers, booksellers,
and other persons have lately frequently taken the liberty of print-
ing, reprinting, and publishing books without the consent of the au-
thors and proprietors . . . to their very great detriment, and too often
to the ruin of them and their families: for preventing therefore such
practices for the future, and for the encouragement of learned men
to compose and write books, be it enacted . . .” The law gave protec-
tion to the author by granting fourteen-year copyrights, with a sec-
ond fourteen-year renewal possible if the author was still alive. The
act also stated:

And . . . if any bookseller, printer, or other person whatsoever, shall print, reprint, or

import any such book or books, without the consent of the proprietor . . . then such

offender shall forfeit such book or books to the proprietor of the copy thereof,
who shall forthwith damage and make wastepaper of them; and farther, that every
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such offender shall forfeit one penny for every sheet which shall be found in his
custody.

In the landmark case Miller v. Taylor (1769) the inherent rights of
authors to control what they produce, independent of statute or law,
was affirmed. While this case was later overruled in Donaldson v.
Becket (1774), the practice of recognizing the rights of authors had
begun.'® Other European countries followed the example set by
England and the influence of Napoleon helped to expand this prac-
tice to many countries on the continent including Belgium, Holland,
Italy, and Switzerland. At the time, these ideas strongly influenced
the American colonies and provided the foundation upon which
American institutions of intellectual property were constructed.

A Working Definition of Intellectual Property

Intellectual property is generally characterized as non-physical
property that is the product of cognitive processes and whose value
is based upon some idea or collection of ideas.'” The res, or object,
of intellectual property just is an idea or group of ideas. Typically,
rights do not surround the abstract non-physical entity; rather, intel-
lectual property rights surround the control of physical manifesta-
tions or expressions. Intellectual property protects rights to ideas by
protecting rights to produce and control physical instantiations of
those ideas.'® It should be noted that in producing or marketing physi-
cal manifestations of an idea, rights to physical resources must be
acquired—in order to benefit from my idea through production I
must first secure the resources that will constitute the physical prod-
uct. On this view, intellectual property is non-tangible property that
takes the form of abstract designs, patterns, ideas, or collections of
ideas. Intellectual property rights are rights that surround control of
the physical manifestations of these ideas."”

Two features that distinguish the Anglo-American systems of copy-
right, patent, trademark, and trade secret are the subject matter or
domain of each system and the bundle of rights granted to property
holders. In the first part of this chapter, I will explicate each of these
regimes in terms of subject matter and rights conferred on property
holders. Included will also be an examination of continental doc-
trine of moral rights or droits morals. As will be seen, this mapping
exercise is, in a sense, limited, because many of the restrictions on
the domain of intellectual property and the limitations on the rights
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of property holders are intimately tied to how these systems are jus-
tified. The second part of the chapter will consist of offering a new
“justification-neutral” model of the domain of intellectual property.

Ownership Rights and the Domain of Intellectual Property

Following Hohfeld and others, the root idea of a “right” can be
expressed as follows:

To say someone has a right is to say that there exists a state of affairs in which one
person (the right-holder) has a claim on act or forbearance from another person (the
duty-bearer) in the sense that, should the claim be exercised or in force, and the act or
forbearance not done, it would be justifiable, other things being equal, to use coercive
measures to extract either the performance required or compensation in lieu of that
performance.”

This broad characterization holds of both moral rights and legal
rights. Property is a bundle of rights associated with an owner’s rela-
tion to a thing where each right in the bundle is distinct. A.M. Honoré
has provided a lucid account of full legal ownership or property—
the moral rights that underlie systems of intellectual property will be
presented and defended in chapters 4-6. Full ownership includes:

1. the right to possess—that is, to enjoy exclusive physical control of the thing
owned;

2. the right to use—that is, to personal enjoyment and use;

3. the right to manage—that is, to decide how and by whom the object shall be
used;

4. the right to income—that is, to enjoy the benefits derived from personal use;

5. the right to the capital—that is, the power to alienate the thing and to consume,

waste, modify, or destroy it;

6. the right to security—that is, immunity from expropriation;

7. the power of transmissibility—that is, the power to bequeath the object;

8. absence of term—that is, the indeterminate length of one’s ownership rights;
9. prohibition of harmful use—that is, one’s duty to forbear from using the thing to

harm others;
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10.  liability to execution—that is, liability to having the thing taken away for repay-
ment of debt, and;

11.  residuary character—that is, the existence of rules governing the reversion of
lapsed ownership rights.*!

It is conceded that there are various restricted forms of owner-
ship which omit one or more of these incidents from the bundle
of owner’s rights. Nevertheless, it should be noted that property
rights are conceptually complex—they are complex sets of du-
ties, obligations, and claims. Rights are not free floating moral
entities—they are complex sets of moral claims, duties, obliga-
tions, powers, and immunities. Some have argued that if this is
the case then we should dispense with talk of rights and merely
talk of duties, obligations, etc. We could do this but then tedium
has its costs, too, and there is nothing wrong with talking in terms of
rights so long as we do not lose sight of the fact that they are con-
ceptually complex.

Intellectual property regimes are explicit about the sticks contained
in the bundle of rights constituting copyright,? patent,” trademark,?
and trade secret.” As each domain or subject matter is mapped out,
the bundles of rights conferred on property holders found in each
regime will be introduced as well.

The Domain of Intellectual Property

At the most practical level the subject matter of intellectual prop-
erty is largely codified in Anglo-American copyright, patent, and
trade secret law, as well as in the moral rights granted to authors and
inventors within the continental European doctrine. Although these
systems of property encompass much of what is thought to count as
intellectual property, they do not map out the entire landscape.?
Even so, Anglo-American systems of copyright, patent, trademark,
and trade secret law, along with certain continental doctrines, pro-
vide a rich starting point. We’ll take them up in turn.

Copyright

The domain of copyright is expression. Section 102 of the 1976
Copyright Act determines the subject matter of copyright protection:

§ 102: (a) Copyright protection subsists, in accordance with this title, in original works
of authorship fixed in any tangible medium of expression, now known or later devel-
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oped, from which they can be perceived, reproduced, or otherwise communicated,
either directly or with the aid of a machine or device.

Works of authorship include the following categories:

1. literary works, including computer software?” ;

2. musical works, including any accompanying words;
3. dramatic works, including any accompanying music;
4. pantomimes and choreographic works;

5. pictorial, graphic, and sculptural works;

6. motion pictures and other audiovisual works;

7. sound recordings;

8. architectural works;* and

§ 102 (b) In no case does copyright protection for an original work of authorship extend
to any idea, procedure, process, system, method of operation, concept, principle, or
discovery, regardless of the form in which it is described, explained, illustrated, or
embodied in such work.”

Pamela Samuleson has argued that software, similar to semicon-
ductor chips, should receive a sui generis form of protection.”® One
of the problems with protecting software is what to protect. Do we
protect the source code or the behavior of a program or the look and
feel. Samuleson and others propose and defend a multi-layered model
of protection—in brief, copyright protects the source code and short-
term (three years) anti-cloning laws that block product entry protect
software behavior and maybe look and feel as well.

To continue, the scope or subject matter of copyright, as protected
under federal law or the Copyright Act, is limited in three important
respects. First, for something to be protected, it must be original.
Thus, the creative process by which an expression comes into being
becomes relevant. Even so, the originality requirement has a low
threshold. “Original” in reference to a copyrighted work means that
the particular work “owes its origin™ to the author and does not mean
that the work must be ingenious or even interesting. Minimally, the
work must be the author’s own production; it cannot be the result of
copying.®' In Feist Publications, Inc. v. Rural Telephone Service
Company** (1991) the United States Supreme Court made it clear
that the originality requirement is a crucial prerequisite for
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copyrightability. “The sine qua non of copyright is originality. To
qualify for copyright protection, a work must be original to the au-
thor . . .” When deciding the issues of originality and copyright in-
fringement courts examine expressions and not the abstract ideas
from which the expressions are derived.

A second requirement that limits the domain of what can be copy-
righted is that the expression must be “non-utilitarian” or “non-func-
tional” in nature. Utilitarian products, or products that are useful for
work, fall, if they fall anywhere, within the domain of patents. As
with the originality requirement, the non-utilitarian requirement has
a low threshold because the distinction itself is contentious. An ex-
ample of an intellectual work that bumps against the non-functional
requirement is copyright protection of computer software.** While a
computer program as a whole is functional and useful for producing
things, its object code and source code have been deemed to be
protectable expressions. In response to the seemingly difficult task
of defining the functional aspects of intellectual works, the courts
have invoked this requirement infrequently.*

Finally, the subject matter of statutory copyright is concrete ex-
pression, meaning that only expressions as fixed in a tangible and
permanent medium can be protected.’ The crucial element is that
there be a physical embodiment of the work. Moreover, within the
system of copyright, the abstract idea, or res, of intellectual property
is not protected.’” Author’s rights only extend over the actual con-
crete expression and the derivatives of the expression—not to the
abstract ideas themselves. For example, Einstein’s Theory of Rela-
tivity, as expressed in various articles and publications, is not pro-
tected under copyright law. Someone else may read these publica-
tions and express the theory in her own words and even receive a
copyright for her particular expression. Some may find this trou-
bling,*® but such rights are outside the domain of copyright law. The
individual who copies abstract theories and expresses them in her
own words may be guilty of plagiarism, but she cannot be held li-
able for copyright infringement.

The distinction between the protection of fixed expressions and
abstract ideas has led to the “merger doctrine”: If there is no way to
separate idea from expression, then a copyright cannot be obtained.
Suppose that I create a new recipe for spicy Chinese noodles and
there is only one way, or a limited number of ways, to express the
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idea. If this were the case, then I could not obtain copyright protec-
tion, because the idea and the expression have been merged. Grant-
ing me a copyright to the recipe would amount to granting a right to
control the ideas that make up the recipe.*

The Copyrights

There are five exclusive rights that copyright owners enjoy and
three major restrictions on the bundle. The five rights are:*°

1. the right to reproduce the work,

2. the right to adapt it or derive other works from it,
3. the right to distribute copies of the work,

4. the right to display the work publicly, and

5. the right to perform it publicly.

Each of these rights may be parsed out and sold separately. “The
owner of any particular exclusive right is entitled, to the extent of
that right, to all of the protection and remedies accorded to the copy-
right owner by this title.”*' Moreover, it is important to note the dif-
ference between the owner of a copyright and the owner of a copy
(the physical object in which the copyrightable expression is em-
bodied). Although the two persons may be the same they typically
are not. Owners of copies or particular expressions who do not own
the copyright do not enjoy any of the five rights listed above. The
purchaser of a copy of a book from a publisher may sell or transfer
that book, but may not make copies of the book, prepare a screen-
play based on the book, or read the book aloud in public.

The three major restrictions on the bundle of rights that surround
copyright are fair use, the first sale doctrine, and limited duration.*?
Although the notion of “fair use” is notoriously hard to spell out, it
is a generally recognized principle of Anglo-American copyright
law. Every author or publisher may make limited use of another’s
copyrighted work for such purposes as criticism, comment, news
reporting, teaching, scholarship, and research. The enactment of fair
use, then, restricts the control that copyright holders would other-
wise enjoy.
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The first sale doctrine as codified in section 109(a) limits the rights
of copyright holders in controlling the physical manifestations of
their work after the first sale.* “[O]nce a work is lawfully trans-
ferred the copyright owner’s interest in the material object (the copy
or the phonorecord) is extinguished so that the owner of that copy
or phonorecord can dispose of it as he or she wishes.”** The first
sale rule prevents a copyright holder who has sold copies of the
protected work from later interfering with the subsequent sale of
those copies. In short, the owners of copies can do what they like
with their property short of violating the copyrights mentioned above.

Finally, the third major restriction on the bundle of rights con-
ferred on copyright holders is that they have a built-in sunset, or
limited term. All five rights lapse after the lifetime of the author plus
seventy years—or in the case of works for hire, the term is set at
ninety-five years from publication or 120 years from creation, which-
ever comes first.*

Patents

Patent protection is the strongest form of protection, in that a
twenty-year exclusive monopoly is granted over any expression or
implementation of the protected work.* The domain or subject mat-
ter of patent law is the invention and discovery of new and useful
processes, machines, articles of manufacture, or compositions of
matter. There are three types of patents recognized by patent law:
utility patents, design patents, and plant patents. Utility patents pro-
tect any new, useful, and nonobvious process, machine, article of
manufacture, or composition of matter, as well as any new and use-
ful improvement thereof. Design patents protect any new, original,
and ornamental design for an article of manufacture. Finally, the
subject matter of a plant patent is any new variety of plant.

As with copyright, there are restrictions on the domain of patent
protection. The Patent Act requires usefulness, novelty, and non-
obviousness of the subject matter. The usefulness requirement is typi-
cally deemed satisfied if the invention can accomplish at least one of
its intended purposes. Needless to say, given the expense of obtain-
ing a patent, most machines, articles of manufacture, and processes
are useful in this minimal sense.

A more robust requirement on the subject matter of a patent is
that the invention defined in the claim for patent protection must be
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new or novel. There are several categories or events, all defined by
statute, that can anticipate and invalidate a claim of a patent.*’ In
general, the novelty requirement invalidates patent claims if the in-
vention was publicly known before the applicant for patent invented
it.* The following statutes determine novelty:

1. The invention was publicly known in the United States before the patentee
invented it.

2. The invention was publicly used in the United States either (a) before the paten-
tee invented it, or (b) more than one year before the patentee filed the patent
application.

3. The invention was described in a printed publication anywhere in the world

either (a) before the patentee invented it, or (b) more than one year before the
patentee filed the patent application.

4. The invention was patented in another patent anywhere in the world either (a)
before the patentee invented it, or (b) more than one year before the patentee filed
the patent application.

5. The invention was on sale in the United States more than one year before the

patentee filed the patent application.

6. The invention was invented by another person in the United States before the
patentee invented it, and such other person did not abandon or conceal the
invention.

7. The invention was described in a patent granted on a patent application filed in

the United States before the patentee made the invention.*

If any of these statutes hold then the application for patent protec-
tion fails the novelty test and is not granted.*

In addition to utility and novelty, the third restriction on patent-
ability is non-obviousness. United States patent law requires that the
invention not be obvious to one ordinarily skilled in the relevant art
at the time the invention was made. A hypothetical individual is con-
structed and the question is asked, “Would this invention be obvious
to her?” If it would be obvious to this imaginary individual then the
patent claim fails the test.”!

Patent Rights

In return for public disclosure and the ensuing dissemination of
information the patent holder is granted the following rights:
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1. the right to make;

2. the right to use;

3. the right to sell the patented item, and;

4. the right to authorize others to sell the patented item.>?

The bundle of rights conferred by a patent exclude others from
making, using, or selling the invention regardless of independent
creation. For twenty years the owner of a patent has a complete
monopoly over any expression of the idea(s). Like copyright, patent
rights lapse after a given period of time. But unlike copyright pro-
tection, these rights preclude others who independently invent the
same process or machine from being able to patent or market their
invention. Thus, obtaining a patent on a new machine excludes oth-
ers from independently creating their own machine (similar to the
first) and securing owner’s rights.>

Trade Secret

The subject matter of trade secret is almost unlimited in terms of
the content or subject matter that may be protected and typically
relies on private measures, rather than state action, to preserve ex-
clusivity:

A trade secret is any information that can be used in the operation of a business or other

enterprise and that is sufficiently valuable and secret to afford an actual or potential
economic advantage over others.>*

As long as certain definitional elements are met, virtually any type
of information or intellectual work is eligible for trade secret protec-
tion. It may be a formula for a chemical compound; a process of
manufacturing, treating, or preserving materials; a pattern for a ma-
chine or other device; or a list of customers.

The two major restrictions on the domain of trade secrets are the
requirements of secrecy and competitive advantage. Secrecy is de-
termined in reference to the following three rules of thumb. An intel-
lectual work is not a secret if:

1. it is generally known within the industry,
2. it is published in trade journals, reference books, etc., and,

3. it is readily copyable from products on the market.
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If the owner of a trade secret distributes a product that discloses
the secret in any way, then trade secret protection is lost. Imagine
that Coke’s secret formula could be deduced from a chemical analy-
sis of a sample. If this were the case, then Coke Inc. would lose trade
secret protection for its recipe. Competitive advantage is a weaker
requirement and is satisfied so long as a company or owner obtains
some benefit from the trade secret.

Although trade secret rights have no built-in sunset they are ex-
tremely limited in one important respect. Owners of trade secrets
have exclusive rights to make use of the secret but only as long as
the secret is maintained.” If the secret is made public by the owner,
then trade secret protection lapses and anyone can make use of it.
Moreover, owner’s rights do not exclude independent invention or
discovery. Within the secrecy requirement, owners of trade secrets
enjoy management rights and are protected from misappropriation.
This latter protection is probably the most important right given the
proliferation of industrial espionage and employee theft of intellec-
tual works.

Trademark

The domain or subject matter of trademark is, generally speak-
ing, the good will or good name of a company. A trademark is any
word, name, symbol, or device, or any combination thereof adopted
by a manufacturer or merchant to identify her goods and distinguish
them from goods produced by others (e.g., the “Energizer bunny”).
The Federal Trademark act notes that trademark law has two pur-
poses:

One is to protect the public so it may be confident that, in purchasing a product bearing
a particular trade-mark which it favorably knows, it will get the product which is asked
for and wants to get. Secondly, where the owner of a trademark has spent energy, time,
and money in presenting to the public the product, he is protected in his investment from
its misappropriation by pirates and cheats.”’?

A major restriction on what can count as a trademark is whether
or not the symbol is used in everyday language. In this respect,
owners of trademarks do not want their symbols to become too widely
used because once this occurs the trademark lapses. An example of
this restriction eliminating a word from trademark protection is “as-
pirin”—as the word became a part of the common culture rights to
exclusively use the trademark lapsed.
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Ownership of a trademark confers upon the property holder the
right to use a particular mark or symbol and the right to exclude
others from using the same (or similar) mark or symbol. The dura-
tion of these rights is limited only in cases where the mark or symbol
ceases to represent a company or interest, or becomes entrenched as
part of the common language or culture.

Protecting Mere Ideas

Outside of the regimes of copyright, patent, trademark, and trade
secret, there is a substantial set of case law that allows individuals to
protect mere ideas as personal property. This system of property is
typically called the law of ideas.® A highly publicized case in this
area is Buchwald v. Paramount Pictures® concerning the Eddie
Murphy movie Coming to America. Buchwald approached Para-
mount Pictures with a movie idea and it was agreed that if a movie
was made following Buchwald’s premise he would receive com-
pensation. After several years of false starts and negotiations Para-
mount notified Buchwald that the movie based on his idea was not
going to be produced. Shortly after this notification, Coming to
America was released and credit was given to Eddie Murphy. Even
though the movie lost money, Buchwald sued and received com-
pensation.

The law of ideas is typically applied in cases where individuals
who are unaffiliated with companies produce ideas and submit them
to corporations expecting to be compensated for any use thereof. In
certain cases, others who use these ideas without authorization have
misappropriated property and can be prevented from using or dis-
closing the ideas until they have compensated the idea owners. Be-
fore concluding that an author has property rights in her idea(s),
courts require the idea(s) to be novel or original® and concrete.®!
Compensation is offered only in cases of misappropriation.®?

Ideas do not have to meet a high standard of novelty to merit
protection as property. Minimally, the idea must demonstrate a de-
gree of novelty and originality sufficient to show that it was not
copied and that it is of value to the idea originator. The requirement
of concreteness limits the domain of what can be protected as prop-
erty by requiring the idea to be fixed in tangible form and mature.
Fixation is easily understood along the lines of the fixation require-
ment in copyright law but maturity is another matter. This system of
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property does not protect ideas that are broad, vague, or ideas that
require extensive investigation and research—these ideas would not
be “mature.” Generally, what counts as a protectable idea is decided
on a case by case basis with reference to these restrictions.
Property holders in this system have complete control over their
property with the exception of excluding others from obtaining rights
to the same idea through independent creation. Thus the rights con-
ferred on property holders in this system are similar to the conjunc-
tion of rights conferred on holders of copyrights and trade secrets.

Comparing Systems

This general framework of subject matter, rights, and full owner-
ship provides a useful set of tools for comparing different forms of
intellectual property within the Anglo-American tradition. Consider
the following tables.

Table 2.1

Systems of Property®

matter, articles of
manufacture, words, ideas

absence of term -rights
against misappropriations

Property Restrictions on Rights Limitations on
Regime Subject Matter Subject Matter Conferred on Rights
Property Holders
expression: fixation, the rights to: reproduce, limited term, allows
Copyright writings, photos, music, originality, adapt, distribute copies, independent creation, fair
computer software, etc. non-utility display, and to perform use, first sale rule
publicly
inventions, processes, usefulness, novelty, non- the exclusive rights to: limited term (rights lapse
Patent compositions of matter, obviousness make use of, sell, and after twenty years)
articles of manufacture produce, excludes
expressions, inventions, secrecy, competitive rights to: use, manage, does not exclude
Trade Secret | processes, compositions of | advantage derive income, capital, and | independent creation

Trademark

words, symbols, marks, or
combinations thereof

common use restriction (i.c.

generic or merely
descriptive symbols are
excluded)

the exclusive rights to: use,
manage, security,
transmissibility, absence of
term

no limitations on rights so
long as the word or symbol
does not become generic

Law of Ideas

ideas or collections
of ideas

novel and original, mature
or concrete

rights to: use, manage,
derive income, security,
transmissibility, absence of
term

owner's rights lapse when
idea becomes common
knowledge, does not
exclude independent
creation

Tangible/
Physical
Property

individual physical
or tangible items

separable or distinctness,
dangerous weapons,
hazardous materials, etc.

full ownership rights,
including liability to
execution, etc.

eminent domain, taxation
on income, inheritance tax,
etc.
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Table 2.2
Simplified Relationships Between Patents, Copyrights,
Trademarks, and Trade Secrets*

Types of Functional Design Copyright Trademark ‘Trade Secret
Protection Patent Patent
Functional features of Ornamental designs | Writings, photos, music, Words, names, Processes,
What is process, machine, for article of labels, works of art, software | symbols or devices designs, writings,
protected? manufactured item or manufacture software,
composition of matter devices, ete.
Criteria for | New and New and Originality Used to identify and | Secrecy
protection? “non-obvious" “non-cbvious” distinguish goods or
services
Granted only by Federal | Granted only by Common law:
How to Govemment (U.S. Patent Federal Automatic upon creation and | Adoption & Use
obtain rights? | and Trademark Officc) Government (U.S fixation Federal/State
Patent and Registration:
Trademurk Office) compliance with

statules

Copyrighted before 1978: 28 | Common Law: As
years with renewal for addl | long as property used | No term fimit
Term of 20 years from date of 14 years fromdate | 47. Copyrighted 1978 or | as a mark,

rights Federal Grant of Federal Grant after: (By author) life of the | Federal Registration:
author plus 70; (By employer | 20 years - rencwable
or unnamed author) 120 | for 20 ycar periods
years from creation or 95
years from  publication,
whichever comes first

Test of Making or selling devices | Designs look alike | Substantial portion copicd? | Likelihood of Misappropriation
infringement | embodying the claimed to eye of ordinary | Similarity? confusion
invention observer

Trade secret subject matter is broader than the subject matter or
domain of other forms of intellectual property and does not include
a fixation requirement. Aside from the secrecy and competitive ad-
vantage requirements, potentially anything can become the subject
of a trade secret. Thus in many respects the domain of trade secrets
includes that of copyright, patent, trademark, and the law of ideas.

The duration of rights to trade secret, trademark, and the law of
ideas, like the duration of rights in real or tangible property, is po-
tentially unlimited. Rights to absence of term distinguishes these
regimes of property from that of copyright and patent. Generally,
copyrights lapse after the lifetime of the author plus seventy years
and patent rights lapse after twenty years.

Of all of the forms of intellectual property, patents provide the
most extensive set of rights for the property holder within the lim-
ited term requirement. Patent protection grants inventors of new and
useful processes, machines, articles of manufacture, and composi-
tions of matter® the “right to exclude others from making, using or
selling” the invention®” and the right to prevent the importation of
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products made with a patented process.®® Thus, the bundle of rights
that surround patent protection allow property holders exclusive
monopoly rights. Unlike copyright, trade secret, and the law of ideas,
and similar to trademarks, a patent permits the owner to exclude
others from marketing or using any implementation of the patented
invention. Patent rights even allow owners to sue for damages when
users know nothing of the patented idea and use it by accident. In
this last respect the rights conferred on patent holders are more like
the rights that surround ownership of physical goods.

Droits Morals: Continental Systems of Intellectual Property

Article 6 bis of the Berne Convention articulates the notion of
“moral rights” that are included in continental European intellectual
property law:

Independently of the author’s economic rights, and even after the transfer of the said

rights, the author shall have the right to claim authorship of the work and to object to any

distortion, mutilation or other modification of, or other derogatory action in relation to,
the said work, which would be prejudicial to his honor or reputation.

The doctrine protects the personal rights of creators, as distin-
guished from their economic rights, and is generally known in France
as “droits morals” or “moral rights.” These moral rights consist of
the right to create and to publish in any form desired, the creator’s
right to claim the authorship of his work, the right to prevent any
deformation, mutilation or other modification thereof, the right to
withdraw and destroy the work, the prohibition against excessive
criticism, and the prohibition against all other injuries to the creator’s
personality.® Much of this doctrine has been incorporated in the
Berne Convention:

When the artist creates, be he an author, a painter, a sculptor, an architect or a musician,
he does more than bring into the world a unique object having only exploitive possibili-
ties; he projects into the world part of his personality and subjects it to the ravages of
public use. There are possibilities of injury to the creator other than merely economic
ones; these the copyright statute does not protect.”

It should be noted that granting moral rights of this sort goes be-
yond a mere expansion of the rights conferred on property holders
within the Anglo-American tradition. While many of the moral rights
listed above could be incorporated into copyright and patent law,
the overall content of these moral rights suggests a new domain of
intellectual property protection. This new domain of moral rights
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stands outside of the economic— and utilitarian— based rights granted
within the Anglo-American tradition. This is to say that independent
of social and economic utility, and sometimes in conflict with it,
authors and inventors have rights to control the products of their
intellectual efforts.

A Generic View of Intellectual Property

To this point, the domain of intellectual property has been mapped
by focusing on the Anglo-American systems of copyright, patent,
trademark, trade secret, the law of ideas, and the European doctrine
of moral rights. But with respect to Anglo-American institutions this
mapping exercise has been, in a sense, limited. Many of the afore-
mentioned restrictions on the domain of intellectual property and
the limitations on the rights of property holders are intimately tied to
how these systems are justified.”’ It follows that a rejection of how
these systems are justified will lead to a rejection of many utility-
based limitations placed on subject matter and owner’s rights. It may
be the case that an alternative justification of intellectual property
will also justify similar limitations. This remains to be seen.

Although modern Anglo-American systems of intellectual prop-
erty have been “justified” on rule-utilitarian grounds, it is possible
to filter out the utilitarian components and arrive at a more generic
model.”” In a sense we are working backwards so that upon reject-
ing rule-utilitarian attempts to justify systems of intellectual prop-
erty we have a generic model that is largely “justification” neutral.
First, a new model will be presented and second, each regime of
intellectual property will be reexamined with an eye towards a “jus-
tification” neutral exposition. Sadly as will be seen, this generic “jus-
tification” neutral model will be sketchy precisely because restric-
tions on subject matter and owner’s rights are so intimately tied to
the method of justification.”

Intellectual property is generally characterized as non-physical
property where owner’s rights surround control of physical mani-
festations or tokens of some abstract idea or type. As we shall see
this general definition of intellectual property may be inadequate in
cases where there is no type/token distinction possible—e.g., where
the expression and the idea are merged. Even so it will be argued
that as a general model the type/token distinction is plausible. Ideas
or collections of ideas are readily understood in terms of non-physi-
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cal types, while the physical manifestations of ideas can be modeled
in terms of tokens. Intellectual property rights surround control of
physical tokens, and this control protects rights to types or abstract
ideas.” For example, the ownership of Windows grants Microsoft a
level of control over every physical embodiment of a certain kind—
over every token of the type.

The intellectual property regime of trademark is easily modeled
in terms of a type/token distinction. Each individual mark or symbol
affixed to some product is a token of the quality and good will of a
company. For instance, the mark “@8” is a token of a type that is
affixed to many products and represents the quality and good will of
Apple Incorporated.

Moreover, it is easy to imagine how this system of property would
be without the restriction of common use which is justified on utili-
tarian grounds.” The restriction of common use eliminates owner’s
rights when the symbol or mark becomes part of the culture or lan-
guage. The general rule-utilitarian justification given for this restric-
tion is that allowing exclusive control over symbols and marks that
are commonly used leads to a decrease in overall utility. Although
an alternative justification of the Anglo-American system of trade-
mark may yield a similar restriction, this need not be the case.

As with trademark, trade secret fits well with our type/token dis-
tinction given the subject matter that is protected. Formulas, pat-
terns, designs, and compilations of information are easily under-
stood as types and their physical instantiations as tokens. An ex-
ample is Coca Cola’s secret recipe where the tokens are individual
cans of coke and the type is the recipe itself.

The property system of trade secret protects formulas, patterns,
designs, and compilations of information from misappropriation.’
The major restriction placed on owner’s rights is the requirement of
secrecy. The primary issue involved in trade secret protection is one
of privacy and the rights of individuals and companies to control
their own private ideas from wrongful invasion and seizure. The
restriction of secrecy is an essential element of trade secret because
protection from misappropriation is the extent of owner’s rights and
others cannot misappropriate things that are commonly known. In
this way the restriction stands or falls with the system of property.
Alternative justifications of the system would then seem to auto-
matically justify the restriction.
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Patents protect the invention and discovery of new and useful
processes, machines, articles of manufacture, or compositions of
matter.”” In terms of a type/token distinction, types are the collec-
tion of ideas that make up new and useful processes, machines, or
compositions of matter and tokens are any physical manifestations
thereof.

The restrictions of functionality, novelty, and non-obviousness
are all justified along utilitarian lines. Patents are granted to inven-
tors when their inventions are functional, novel, and non-obvious
because restricting the domain of patent law in these ways typically
leads to an increase in overall utility. Rights are granted as incentive
for the production of intellectual works and the following dissemi-
nation of information. Once again, although an alternative justifica-
tion of the Anglo-American system of patent may yield similar re-
strictions, this need not be the case.

As noted before, in one important respect the rights conferred on
owners of patents are more robust than the rights granted to prop-
erty holders of copyrights and trade secrets. Unlike copyright and
trade secret, patents exclude the possibility of independent inven-
tion as grounds for granting rights. As with the previously mentioned
restrictions, these monopoly rights are typically justified in terms of
promoting the common good. Owners of patents, and to some ex-
tent trademarks, are given exclusive control over an intellectual work
even to the extent of excluding others who independently create the
same invention.”® Thus those who hold patents are in a position of
great power—for example, consider the “land grab” that is currently
happening with DNA information. Obviously, alternative justifica-
tions of this particular system of property may not grant such robust
rights to property holders.

The intellectual property system of copyright protects any origi-
nal expression fixed in a tangible medium. As with the other re-
gimes of intellectual property, copyright fits well with a type/token
model. Expressions are tokens of ideas or collections of ideas and
ideas just are types of which there can be many expressions. An
example would be Einstein’s Theory of Relativity which, as a type,
can have many physical instantiations or tokens. And in fact this is
exactly the case. Many books (i.e., concrete tokens) have been
printed explaining, augmenting, and challenging the Theory of Rela-
tivity (i.e., non-physical type).
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Now things get messy very fast when one tries to map all copy-
right in terms of a type/token distinction.” Imagine art that has been
traditionally protected, yet has no underlying idea or collection of
ideas that can be considered a separable distinct type. For example,
a hastily shot photograph, a modern painting where paint is haphaz-
ardly splashed on canvass, or freeform blues or jazz, etc. Maybe
there are brute expressions with no underlying idea(s). Moreover,
what is important in some protectable intellectual work is not the
abstract idea or type, but the style of the expression itself. In these
latter cases the idea and the expression of the idea have been merged.
It may be argued that it is not the plot or the characters that make
Hemingway’s The Sun Also Rises but rather his distinct style of ex-
pression. So it would seem that mapping all of copyright in terms of
a type/token distinction would be a mistake.

As noted before, copyright protects original expressions from
being copied and this includes any expression that is substantially
similar.®® What this means is that individuals cannot merely copy an
expression and change a few things around. If someone were to
copy The Sun Also Rises and change the sentences slightly they would
still infringe Hemingway’s copyright. The rights conferred on the
owners of a copyright allow them to control exact copies of their
work and any copies that are substantially similar. In this way physi-
cal expressions become type-like and can thus be modeled in terms
of a type/token distinction. For example, within the domain of copy-
right, Hemingway’s book The Sun Also Rises is both a type and a
token. It is a type because Hemingway can control any exact copy
of it and any copy that is substantially similar. Moreover, it is a token
because it is a physical manifestation of something that could take
many physical forms. Also, while it may be impossible to separate
an idea from its mode of expression—maybe the specific way in
which the idea is expressed is integral to the idea itself—we can still
draw a type/token distinction.

Within the Anglo-American tradition the restrictions of original-
ity, non-usefulness, and fixation on the subject matter of copyright
are given both utilitarian-based justifications and alternative justifi-
cations. Given this, I will put off considering these restrictions until
some alternative justification is offered.

Finally, a type/token distinction fits well with the subject matter
that constitutes the law of ideas. Property holders within this system
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retain rights to the abstract ideas themselves by controlling physical
manifestations of those ideas. The restrictions of novelty, maturity,
and misappropriation are typically given rule-utilitarian based justi-
fications.8! A system of intellectual property protection for particu-
lar ideas is necessary for an optimal amount of social progress. More-
over, a system that includes these restrictions is better than one with
some other set of restrictions or no restrictions. It remains to be seen
whether or not an alternative justification of the law of ideas will
retain these restrictions.

Conclusion

In mapping out the domain or subject matter of intellectual prop-
erty, I have relied heavily on the modern Anglo-American systems
of copyright, patent, trademark, trade secret, and the law of ideas.
Although these systems include much of what we think should count
as intellectual property, they do not map out the entire landscape.
Consider the following case.

Imagine an individual investing a large amount of time and re-
sources in developing a new and revolutionary theory of literary
critical assessment only to find that his market share (assuming there
is a market share) has been gobbled up by someone who has copied
his abstract ideas and created a second, less expensive, yet different
expression. As noted, Anglo-American copyright law only protects
particular expressions not abstract ideas or theories, so the usurper
may express his own version of aesthetic critical assessment and
obtain a copyright in his original expression. Surely something has
gone awry in this case given that if anything should be protected, it
should be the creator’s rights to his/her theories. We say Einstein’s
Theory of Relativity because it is his theory, his creation, no matter
how it is expressed. In this respect there is a rather large hole in
modern Anglo-American theories of intellectual property.

As was discussed earlier and in contrast to the Anglo-American
system, the continental Europeans have a more inclusive system of
copyright protection centered around creator’s rights.®> Notice that
such rights would make copyrights more like patents in that the to-
tality of the idea and expression could be protected. Thus by includ-
ing author’s rights into the bundle of rights that surround copyright,
we obtain a more robust domain of intellectual property. In 1988
the United States became the seventy-eighth nation to join the Berne
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Copyright Convention. Along with the economic rights previously
mentioned, the Berne Convention grants authors rights of paternity
and integrity. In recent years, to reflect statutes found in the Berne
Convention Treaty, the United States has moved to expand copy-
right protection to include creator’s rights.

It may be argued that the domain of intellectual property is still
impoverished in certain respects. But the purpose of this chapter has
not been to exhaustively present and examine the entire domain of
intellectual and intangible property. Rather, the goal has been to ex-
amine a good portion of the domain in the hopes not only of clarify-
ing what counts as intellectual property, but laying the foundation
for alternative justifications.
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Against Rule-Utilitarian Intellectual Property

“No one can doubt, that the convention for the distinction of property, and for the
stability of possession, is of all circumstances the most necessary to the establish-
ment of human society, and that after the agreement for the fixing and observing
of this rule, there remains little or nothing to be done towards settling a perfect
harmony and concord.”

—David Hume, Treatise of Human Nature

Introduction

Anglo-American systems of intellectual property are typically jus-
tified on utilitarian grounds. Limited rights are granted to authors
and inventors of intellectual property “to promote the progress of
science and the useful arts.”' Beginning with the first Patent Act of
1790 and continuing through the adoption of Berne Convention stan-
dards in 1989, the basis given for Anglo-American systems of intel-
lectual property is utilitarian in nature and not grounded in the natu-
ral rights of the author or inventor. Thomas Jefferson, a central fig-
ure in the formation of American systems of intellectual property,
expressly rejected any natural rights foundation for granting control
to authors and inventors over their intellectual work. “The patent
monopoly was not designed to secure the inventor his natural right
in his discoveries. Rather, it was a reward, and inducement, to bring
forth new knowledge.”* Society seeks to maximize utility in the form
of scientific and cultural progress by granting rights to authors and
inventors as an incentive toward such progress. This approach is, in
a way, paradoxical. In order to enlarge the public domain perma-
nently, society protects certain private domains temporarily. In gen-
eral, patents, copyrights, and trade secrets are devices, created by
statute, to prevent the diffusion of information before the author or
inventor has recovered profit adequate to induce such investment.

37
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This view is echoed by the committee report that accompanied the
1909 Copyright Act:

In enacting a copyright law Congress must consider . . . two questions: First, how much
will the legislation stimulate the producer and so benefit the public, and, second, how
much will the monopoly granted be detrimental to the public? The granting of such
exclusive rights, under the proper terms and conditions, confers a benefit upon the
public that outweighs the evils of the temporary monopoly.®

The justification typically given for Anglo-American systems of
intellectual property “is that by slowing down the diffusion of infor-
mation . . . it ensures that there will be more information to dif-
fuse.” Moreover, utilitarian-based justifications of intellectual prop-
erty are elegantly simple. Control is granted to authors and inventors
of intellectual property because granting such control provides in-
centives necessary for social progress. Coupled with the theoretical
claim that society ought to maximize social utility, we arrive at a
simple yet powerful argument.’

In this chapter I will examine the rule-utilitarian approach to jus-
tifying systems of intellectual property protection. Along with a brief
explanation of utilitarian moral theory, the first part will consist of
an analysis and dismissal of two of the most widely supported rule-
utilitarian justifications for intellectual property. It will be argued
that internally, on its own grounds, rule-utilitarianism fails to justify
the Anglo-American systems of patent, copyright, trade secret, and
trademark. Note that this internal attack, if successful, will only
present a problem for those rule utilitarians who want to justify the
present system. The second part of this chapter will consist of an
external examination and rejection of rule-utilitarian moral theory.
Thus, if the internal or the external critique is successful, then the
rule-utilitarian approach for justifying current systems of intellec-
tual property protection will be eliminated as a plausible contender
and the way will be cleared for alternative justifications.

A General Overview of Utilitarian Theory?®

“Utilitarianism” is not a single theory, but rather a cluster of theo-
ries that center around the following three components:

i the consequent component—the rightness of actions is determined by the conse-
quences;
il. the value component—the goodness or badness of consequences is to be evalu-

ated by means of some standard of intrinsic value;
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iii.  the range component—it is the consequences of an act (or class of actions) as
affecting everyone, and not just the agent himself, that are to be considered in
determining rightness.

This way of characterizing utilitarianism is purposefully ambigu-
ous between act-utilitarianism and rule-utilitarianism depending on
the notion of “action” used in (i) and (iii). I begin this way, be-
cause I don’t want to beg any questions as to the exact type of
utilitarianism that justifies Anglo-American systems of intellectual
property.

Act-utilitarianism is a theory which holds that an individual act is
morally right if, and only if, it produces at least as much utility as
any alternative action when the utility of all is counted equally. For
example, classical act-utilitarianism is the view that individual acts
are right or wrong solely in virtue of the goodness or badness of
their consequences. The value component is identified in terms of
pleasure and pain and the range or scope of the theory touches ev-
eryone affected by an act. Modern utilitarians have generally re-
jected the crude hedonistic account of value in favor of an interest
satisfaction view. For our purposes, a precise utilitarian account of
value will not be needed and thus “utility” will be used as a blanket
term to stand for that which is intrinsically good.

Act-utilitarians view rules that govern behavior as mere rules of
thumb’ that serve as helpful guides when there is no time to calcu-
late the probable consequences of our actions or when personal bi-
ases cloud judgment.® The rightness or wrongness of following some
rule on a particular occasion depends only on the goodness or bad-
ness of the consequences of keeping or breaking the rule on that
particular occasion. If the goodness of the consequences of break-
ing the rule is greater than the goodness of the consequences of
keeping it, then we must abandon the rule. On this view, rules may
serve as useful guides but when it is clear that following them leads
to bad consequences, then we must break the rule.

If granting an author or inventor limited rights over what she pro-
duce maximizes net utility for everyone affected by the act, then
intellectual property rights have been justified on act-utilitarian
grounds. But it should be obvious that this is not an accurate model
of how intellectual property rights are justified within Anglo-Ameri-
can systems. Individual acts of conferring rights to each author and
inventor are not tested to see if they will maximize overall expected



40 Intellectual Property and Information Control

utility for everyone affected. Moreover, the rules that comprise Anglo-
American systems of intellectual property are not taken as mere rules
of thumb. Even in cases where it is known beforehand that confer-
ring rights to an inventor will lead to bad consequences, intellectual
property rights are granted nonetheless. This point is echoed by J.
Robinson:

Since it is rooted in a contradiction (long term benefits verses short term incentives),

there can be no such thing as an ideally beneficial patent system, and it is bound to

produce negative results in particular instances, impeding progress unnecessarily even
if its general effect is favorable on balance.’

It is for these reasons and others that, in terms of the justification
typically given, Anglo-American systems of intellectual property are
rule-utilitarian in nature.

Rule-utilitarians hold that moral rules are more than just rules of
thumb that are to be broken when following them produces less
utility than some other act. For the rule-utilitarian, the rightness of
an act is not to be judged by comparing its consequences to the
consequences of alternative acts, but only by considering whether
or not it falls under a correct moral rule. Rules themselves are judged
by considering the consequences of everyone following the rule.'’
If adopting a rule, set of rules, or institution maximizes net utility for
everyone affected, then the rule, set of rules, or institution is morally
justified. Generally, actions are to be judged in reference to rules
and rules in reference to the consequences. The only time particular
acts are tested directly is when there is no rule which covers the act
or when two rules conflict.

In terms of “justification,” modern Anglo-American systems of
intellectual property are easily modeled as rule-utilitarian.!! Typi-
cally, it is argued that adopting the systems of copyright, patent,
trademark, trade secret, and the law of ideas, leads to an optimal
amount of intellectual works being produced and a corresponding
optimal amount of social utility. These systems or institutions are
not comprised by mere rules of thumb. In particular cases, confer-
ring rights to authors and inventors over their intellectual products
may lead to bad consequences. Justification, in terms of social
progress, occurs at the level of the system or institution. B. Robinson
(1890) concludes that the institution of patent protection is fully jus-
tified because, in general, adopting such a system leads to good
consequences for society as a whole:

’
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The granting of a patent privilege at once accomplishes three important objects; it
rewards the inventor for his skill and labor; it stimulates him, as well as others, to still
further efforts in the same or different fields; it secures to the public an immediate
knowledge of the character and scope of the invention. Each of these objects, with its
consequences, is a public good, and tends directly to the advancement of the useful arts
and sciences."?

What follows is an explication of two of the most plausible rule-
utilitarian “justifications” offered for intellectual property and a dis-
missal of each in turn. Criticisms will be leveled in a somewhat gen-
eral way so that neighboring theories to the ones presented will fall
prey as well.® The claim is that rule-utilitarian justifications of intel-
lectual property fail. I will go on in later chapters to defend a Lockean-
based justification of intellectual property, but this does not entail that
there are no other ways to justify intellectual property rights.

The Internal Critique—The Incentives Argument

Given that intellectual works can be held by everyone at the same
time, cannot be used up or easily destroyed, and are necessary for
many lifelong goals and projects, it would seem that we have a prima
facie case against regimes of intellectual property that would restrict
such maximal use. Tangible property, including concrete expres-
sions of intellectual works, is subject to exclusive physical domina-
tion in a way that intellectual or intangible property is not. Smith’s
use of a car excludes my concurrent use, whereas his use of a theory,
process of manufacture, or recipe for success, does not. Thus intel-
lectual works can be seen as non-rivalrous commodities.' If this is
true, we have an immediate prima facie case against rule-utilitarian
justifications of intellectual property rights.

The rejoinder, typically given, is that granting rights to use, pos-
session, and control of both ideas and expressions of ideas is neces-
sary as incentive for the production of an optimal amount of intel-
lectual works. Ideas themselves may be independently valuable but
when use, possession (in some cases), and control are restricted in a
free market environment, the value of certain ideas increases dra-
matically. Moreover, with increased value comes increased in-
centives, or so it is argued.

On this view, a necessary condition for promoting the creation of
valuable intellectual works is granting limited rights to authors and
inventors. “Without the copyright, patent, and trade secret property
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protections, adequate incentives for the creation of a socially opti-
mal output of intellectual products would not exist.”'> The claim is
that without certain guarantees, authors and inventors would not
engage in producing intellectual property. Although success is not
guaranteed by granting rights, failure certainly is, if others who in-
cur no investment costs can seize and produce the intellectual effort
of others. Generally, under conditions of no protection, it would be
in a company’s interest to let others create products and then merely
reverse engineer the product, thereby forgoing investment and re-
search costs. In this case, social progress slows and overall social
utility suffers.

Many rule-utilitarians argue that private ownership of physical
goods is justified because of the tragedy of the commons or prob-
lems with efficiency. Systems of private property are more efficient,
or so it is argued, than systems of common ownership. It should be
clear that this way of arguing is based on providing incentives.
Owners of physical goods are given an incentive to maintain or in-
crease the value of those goods, because the costs of waste, and the
like, are internalized. It is commonly argued that in the case of physi-
cal goods, granting rights generates incentives to efficiently use those
goods, and this policy thereby optimizes social utility.

The incentives-based, rule-utilitarian argument for systems of in-
tellectual property protection is very similar. In this case, rights are
granted as incentive for the production of intellectual works, and
rule-utilitarians argue that production of this sort, in turn, maximizes
social utility.

It is important to note, that on this view, rights are granted to au-
thors and inventors, not because they deserve such rights or have some
natural right to their creations, but because this is the only way to en-
sure that a optimal amount of intellectual products will be available
for society.'® A more formal way to characterize this argument is,

P1. Society ought to adopt a system or institution if and only if it leads to or, given our
best estimates, is expected to lead to the maximization of overall social utility."”

P2. A system or institution that confers limited rights to authors and inventors over
what they produce is expected to serve as incentive for the production of intellectual
works.

P3. Promoting the creation and dissemination of intellectual works produces an optimal
amount of social progress.

Therefore, C4. A system of intellectual property should be adopted.
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The first premise—or the theoretical premise—is supported by
rule-utilitarian arguments that link theories of the good and theories
of the right in a particular way. For the rule-utilitarian, a correct moral
rule is determined in reference to the consequences of everyone
adopting it. By following a rule-based component it is argued that
the problems that face act-utilitarianism—problems of justice,'® spe-
cial obligations,” integrity,® and excessive demands®'—are cir-
cumvented. Moreover, by grounding the theory solely in a conse-
quent component, unlike deontic theories, rule-utilitarians argue that
the theory is given firm footing. In combining the most promising
aspect of act-utilitarianism (consequences are all that matter) with
the most promising aspect of deontology (its rule following compo-
nent), rule-utilitarians hope to arrive at a defensible moral theory.

The second premise, P2, is an empirical claim supported by the
aforementioned considerations concerning incentives. The view is
that it is an empirical fact that authors and inventors will not engage
in the appropriate activity unless certain guarantees are in place.
What keeps authors and inventors burning the midnight oil, and
thereby producing an optimal amount of intellectual works, is the
promise of massive profits. The third premise is supported by gen-
eral arguments to the effect that cultural, technological, and indus-
trial progress are necessary for an optimal amount of social utility.?
It follows that a system of intellectual property should be adopted.

Problems for the Incentives Argument

Putting aside general attacks leveled at rule-utilitarianism which
will concern us in a latter section, a serious challenge may be raised
by questioning the truth of the second premise (hereafter P2). It will
be argued that P2 is false or at least highly contentious, and so even
granting the truth of the first and third premises, the conclusion does
not follow.”® Given that the truth of P2 rests on considerations of
incentives, what is needed are cases which illustrate better ways, or
equally good ways, of stimulating production without granting pri-
vate property rights to authors and inventors. It would be better to
establish equally powerful incentives for the production of intellec-
tual property which did not also require initial restricted use. Here I
am not denying that copyright and patent-based incentives work. In
good consequentialist fashion, I am asking can we do better? Fur-
thermore, I argue that even if P2 is assumed true the resulting sys-
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tem of intellectual property would be markedly different from mod-
ern Anglo-American systems of intellectual property. Note that this
latter worry only affects those rule-utilitarians who want to justify
the present system or closely related systems.

One alternative to granting initial restricted control to authors and
inventors as incentive is government support of intellectual labor.?*
The cases I have in mind are ones where the government funds re-
search projects and the results immediately become public property.
It is obvious that this sort of funding can and does stimulate the
production of intellectual property without allowing initial restricted
control to authors and inventors. The question becomes can govern-
ment support of intellectual labor provide enough incentive to au-
thors and inventors so that an equal or greater amount of intellectual
products are created compared to what is produced through incen-
tives created by conferring limited property rights?* If so, then P2
is false and intellectual property rights should not be granted on
grounds of utility.?

In response to this kind of charge, defenders of the argument based
on incentives have claimed that government support of intellectual
labor does not and will not create the requisite incentives. It is only
by holding out the promise of huge profits that society obtains maxi-
mal progress for all. Governments may be able to provide some
incentives by paying authors and inventors in advance, but this kind
of activity will never approach the incentive created by adopting a
system that affords limited monopoly rights to intellectual property.

Another reply typically given is the standard utilitarian argument
against centralized planning. Governments are notoriously bad in
the areas of predicting the demand of future markets, research and
development, resource allocation, and the like. Maximizing social
utility in terms of optimizing the production of intellectual works is
best left in the hands of individuals, businesses, and corporations.

The problem with these kinds of replies is that they are mislead-
ing. Certainly the promise of huge profits is part of what drives au-
thors and inventors to burn the midnight oil, but the promise need
not be guaranteed by ownership. Fritz Machlup, in Production and
Distribution of Knowledge in the United States, argues that patent
protection is not needed as incentive for corporations, in a competi-
tive market, to invest in the development of new products and pro-
cesses. “The short-term advantage a company gets from developing
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a new product and being the first to put it on the market may be
incentive enough.”” Consider, for example, the initial profits gen-
erated by the sales of certain software packages. The market share
guaranteed by initial sales, support services, and the like, may pro-
vide adequate incentives without granting governmental protection.
Moreover, given the development of advanced copy-protection
schemes, software companies can protect their investments and po-
tential profits for a number of years. Sidney Winter’s more recent
research supports this view. “In our book, Nelson and I present a
simulation study of innovation in an industry model; the results sug-
gest rather strongly that unimpeded imitation need not yield inferior
results from a social standpoint.””

Jack Hirshleifer uses Eli Whitney’s invention of the cotton gin as
an example of how non-rights based incentives are available.” Sup-
pose Whitney, armed with the knowledge of a superior method of
processing cotton, invested in cotton producing. Whitney could buy
stock in cotton-based companies as well as businesses that benefited
from the cotton industry. Profiting on the use of this information
may be all the incentive that Whitney needed to invent. If this is so,
granting property rights to inventors may entail overall costs in util-
ity rather than net gains.

Machlup also suggests that large corporations (who own the ma-
jority of patents) can, in some cases, hinder general technological
progress by controlling entire industries. An obvious example would
be Microsoft’s control of computer operating systems. Microsoft has
captured approximately 60 to 80 percent of the world market and
has patented and copyrighted its operating systems. Any software
company that wants to produce a product must first obtain licensing
agreements with Microsoft and construct new software so that it runs
on top of the Microsoft platform. It has been argued that granting
such patents and copyrights, in effect, allows Microsoft to maintain
a stranglehold on the market. This in turn has a detrimental effect on
social progress.

Moreover, in some cases, “[T]he patent position of the big firms
makes it almost impossible for new firms to enter the industry.”*°
Alas, if the groundwork of a certain technology is patented, then the
company that owns the patent may control who enters the market.
Potential worthy competitors are not granted licensing agreements
and are thus prohibited from competing in a particular area. If
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Machlup’s empirical observations are correct, then patent protection
cannot be justified in this way.*!

Machlup is actually undecided about the costs and benefits asso-
ciated with patent institutions. “Such net effects are impossible to
estimate, because they presuppose answers to unanswerable ques-
tions: How many inventions would not be made and developed if no
promises were given that the inventor or his assignee or licensee
would be protected against competition from imitators? How much
output is not produced when competitors are not allowed to use the
superior production processes or to make and sell the novel prod-
ucts protected by patents? Both the benefits society stands to gain
and the losses it stands to suffer can be appraised only by compar-
ing actual with fictitious situations, with no clues, let alone evidence,
available for such comparisons.”®?> This seems to me to be overstat-
ing things a bit. What good rule-utilitarians ought to do is to make
their best guess given the information available and then adopt the
institution that will most likely maximize utility. This might require
tinkering with the current system, for example, a study could be
done that tests the costs and benefits of having mere anti-piracy pro-
tection for software. Moreover, if the jury is out, so-to-speak, then
the rule-utilitarian can hardly appeal to the known or likely benefits
of the patent system for justification.

Trade secret falls prey to similar objections. Given that no disclo-
sure is necessary for trade secret protection, there are no beneficial
trade-offs between promoting behavior through incentives and long
term social benefit.** From a rule-utilitarian point of view the most
promising aspect of allowing intellectual property rights is the wide-
spread dissemination of information and the resulting increase in
social progress. Trade secret protection allows authors and inventors
the right to slow the dissemination of protected information indefi-
nitely—a trade secret requires secrecy.** Unlike other regimes of
intellectual property, trade secret rights are perpetual. This means
that so long as the property holder adheres to certain restrictions, the
idea, invention, product, or process of manufacture may never be-
come common property.*’

The truth of P2 is also in doubt when considering certain kinds of
Anglo-American copyright protection. Many authors, poets, musi-
cians, and other artists would continue to create works of intellec-
tual worth without proprietary rights being granted. A number of
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musicians, craftsman, poets, and the like simply enjoy the creative
process and need no other incentive to produce intellectual works.
For example, a musician friend of mine creates and performs songs
simply for the joy of creation, prestige, and community support.

Conversely, though, it may be argued that the production of many
movies, plays, and television shows is intimately tied to the limited
rights conferred on those who produce these expressions. But this
kind of reply is subject to the same problem that befell patent pro-
tection. The short-term advantage a production company gets from
creating a new product and being the first to market, coupled with
copy-protection schemes, may be incentive enough. And even if the
production of movies is more dependent on copyright protection
than academic writing or poetry readings, all that can be concluded
is that incentives may be needed for the optimal production of the
former but not the latter.*® The system or institution that distinguishes
between these kinds of expressions and only granted rights where
incentives are necessary would be better, on rule-utilitarian grounds,
than our current system. This kind of problem represents a general
objection to rule-utilitarianism that will be explored in a later sec-
tion.¥’

If these observations reach beyond the scope of patent, copy-
right, and trade secret protection to other forms of intellectual prop-
erty, the general falsity of P2 will have been established. The upshot
is that if P2 is false we will have found that the incentives-based,
rule-utilitarian argument, far from justifying intellectual property
rights, actually becomes an argument against allowing the rights
guaranteed by Anglo-American systems of intellectual property pro-
tection. Notice that incentives-based, rule-utilitarian argument for
intellectual property protection becomes even more strained when
viewed from a global perspective. It is an open question as to whether
or not these systems of property are beneficial in the long run when
compared to the immediate needs of developing countries. With no
conclusive evidence to decide the issue either way (following
Machlup), it would seem that the rule-utilitarian would have to take
seriously the benefits that would occur with an immediate transfer
of information and technology from developed countries to devel-
oping countries.*®

But suppose for the sake of argument that these charges can be
answered. Even granting the truth of P2, it seems that the incentives-
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based argument would lead to a radically different system of intel-
lectual property than is currently exhibited by modern Anglo-Ameri-
can systems. The claim is that society could provide the necessary
incentives without granting such robust rights to authors and inven-
tors. If conferring a more limited set of rights would lead to an equal
or greater amount of worthwhile intellectual products, then the dis-
semination of information may be increased and overall social util-
ity augmented. And if Machlup’s and Winter’s observations are even
partially correct, this seems obviously the case. Granting exclusive
twenty-year patent monopolies is not necessary as incentive to get
companies to produce an optimal amount of intellectual products.
In most industries a five-year non-exclusive monopoly may provide
the necessary incentives.* Similarly, copyright protection need not
extend past the lifetime of the author. It can be argued that novels,
movies, music, and other works of art would still be produced in
equal amounts with more limited incentives.

The justification typically given for the “fair use” rule is that lim-
iting the rights of authors in this way causes no decrease in incen-
tives to produce. My suggestion is that more limitations could be
justified in this way—maybe all that is needed is a prohibition against
piracy and bootlegging.*’ Furthermore, is seems that far from justi-
fying the regime of trade secret protection, the incentives-based
(trade-off) argument would require its elimination. As noted before,
so long as holders of trade secrets adhere to certain restrictions they
never have to divulge the information to the public, and so there is
no trade-off of short-term property protection for long-term social
progress. Needless to say, even if the incentives argument is correct,
the resulting system or institution would be quite different from
modern Anglo-American systems of intellectual property.*!

In response, my critic may charge that a system with too many
exceptions will be unworkable. If this is true, such a system could
not be defended by a rule utilitarian. But our system is fairly un-
workable currently—a brief review of the relevant sections of chap-
ter 2 and current case law would indicate this. Many of the issues are
so murky some companies merely work out deals rather than liti-
gate. Company A accuses company B of intellectual property in-
fringement. B makes several counter claims against A. Rather than
litigate, A and B work out a deal and drop all infringement claims.*
This could be a way in which the system “works” although it is
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doubtful, given that large companies are generally benefited—if B
is a small company with few patents, then the counter infringement
claims will be hollow at best.

Moreover, I do not think that it is beyond the conceptual ability of
judges and attorneys to distinguish between pharmaceutical prod-
ucts and movies or computer software. Considering each intellec-
tual work on a case by case basis to determine the optimal package
of rights and limitations offered is clearly unworkable. This is not
my suggestion. The evidence noted above indicates that it may be
possible to offer fewer rights while maintaining the current level of
incentives. If so, then we are giving away too much to authors and
inventors and modifications are in order.

To summarize, my general position against the incentives-based
argument is that institutions of intellectual property are not neces-
sary as incentive for the production of intellectual works, and even
if some system is necessary, the argument still fails to justify any-
thing remotely close to Anglo-American systems of intellectual prop-
erty. Both of these points can be considered part of an internal cri-
tique of the incentives-based, rule-utilitarian argument. Although I
will now move on to present and critique (internally) a second rule-
utilitarian argument for intellectual property, I will return in a later
section to give an external critique of rule-utilitarian moral theory.
The general attack against rule-utilitarianism is given at the end,
because it applies to the theoretical components of both arguments
presented.

A Traditional Rule-Utilitarian Argument

Lawrence Becker examines a second rule-utilitarian argument for
property rights and concludes that the argument is, in part, success-
ful. Although Becker’s reconstruction of the argument is aimed at
justifying rights to tangible property, with minor modifications it can
be used to justify a system or institution of intellectual property. In
general, the claim is that a system or institution of intellectual prop-
erty is a necessary means for human flourishing and well-being.
Hume reminds us in the quote that prefaces this chapter that stability
of possession and the distinction of property are necessary for the
establishment of society. Coupled with the assumption that the for-
mation and long-term establishment of a stable, secure society is a
requirement of human well-being, we arrive at a simple, and seem-
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ingly powerful, argument for institutions or systems of intellectual
property protection. Consider a more formal version of this argu-
ment:*

1. Society ought to adopt a system or institution if and only if it leads to or, given
our best estimates, will lead to the maximization of overall social utility.

2. Some institutions are necessary for the achievement of human flourishing and
well-being and these institutions are determined by an examination of the social
conditions which are required for human well-being, but which cannot exist
without rule-governed institutions.

3. How those necessary institutions are to be defined is to be determined by how
well the rules constitutive of their various possible definitions, when applied to
cases, meet the demands which make the institution necessary.

4. People need individually to possess, use, and control intellectual works in order
to achieve (the means to) a reasonable degree of well-being.

5. Security in possession and use of intellectual property is impossible (given
society as we know it) unless enforced modes of acquisition are controlled. Such
enforcement amounts to the administration of a system of intellectual property
rights.

6. It follows that a system of intellectual property rights is necessary (or nearly so)
if individuals are to achieve (the means to) even a reasonable degree of well-
being and ought to be adopted.

As with the incentives-based argument, the first premise of the
traditional argument is supported by rule-utilitarian arguments that
link theories of the good and theories of the right in a particular way.

There are many arguments used to establish the truth of the sec-
ond premise, that some social institutions are necessary in order to
achieve a reasonable degree of human well-being. One such argu-
ment, offered by David Hume, is given the “numberless wants and
necessities” that humans have, and the “slender means” nature has
provided for the satisfactions of these wants and necessities, certain
social institutions are needed:

By the conjunction of forces, our power is augmented: by the partition of empolyments,
our ability increases. And by the mutual succour we are less expos’d to fortune and
accidents. ’Tis by this additional force, ability, and security, that society becomes advan-
tageous.*

Stable systems or institutions that decide property relations, legal
and illegal behavior, societal obligations, and the like, all seem pre-



Against Rule-Utilitarian Intellectual Property 51

requisites for human flourishing and well-being. As rational lifelong
project pursuers, humans need certain stable systems or institutions
that allow such behavior. Hume argues along similar lines claiming
that “the internal satisfaction of our minds, the external advantages
of our body, and the enjoyment of such possessions as we have acquir’d
by our industry and good fortune” are three kinds of goods that are
necessary for human well-being. The chief advantage of society is the
improvement of these goods and, therefore, the institutions that cre-
ate, maintain, and stabilize society would seem necessary. All things
considered, the second premise seems fairly uncontroversial.

The third premise, the definition of the necessary institutions, pro-
vides a way to determine which institutions are necessary and what
rules or practices should make up those necessary institutions. “[t]he
particular character of a necessary institution must itself be submit-
ted to the test of utility. If property is found to be necessary, then
questions will arise not only about the various ways of defining and
limiting the scope of the incidents of ‘full or liberal ownership,” but
about including each of the incidents at all.”* 1If the argument is to
do any work it must indicate which institutions are necessary for
human flourishing and which set of rules will constitute those insti-
tutions deemed necessary.

The fourth premise, the claim that people need individually to
acquire, possess, and use intellectual products in order to achieve a
reasonable degree of well-being may be defended the following way.
As rational lifelong project pursuers, humans need to use and pos-
sess things, including intellectual property. Many purposeful activi-
ties require the use of both physical goods and intellectual products.
To the extent that these items are unavailable or unsecure, humans
are frustrated in their pursuits; and finally, frustration of this sort
diminishes overall social utility.*

Premise five is typically justified on empirical grounds. Given
humans as they are, and as they have been, certain coercive institu-
tions are necessary for security of possession and use of intellectual
products. This seems obviously the case when considering institu-
tions of intellectual property. Given the ease of theft and the prevail-
ing attitudes concerning intellectual property, it seems plausible to
maintain that coercive institutions are necessary.

It follows that a system of intellectual property rights is necessary,
or nearly so, if individuals are to achieve the means to a reasonable
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degree of well-being and ought to be adopted. The specific rules
that constitute each regime of intellectual property will be determined
in reference to overall social progress; and, if premise four is cor-
rect, each of these regimes will include limited rights to use, pos-
sess, and control intellectual works.

Problems for the Traditional Rule-Ultilitarian Approach

Consider, once again, the prima facie case against allowing the
ownership of intellectual works. Given that intellectual works can
be held by everyone at the same time, cannot be used up or easily
destroyed, and are necessary for many lifelong goals and projects, it
would seem that we have a prima facie case against regimes of intel-
lectual property that would restrict such maximal use.

As noted before, the rejoinder is that granting rights to use, pos-
session, and control of both ideas and expressions of ideas is neces-
sary as incentive for the production of an optimal amount of intel-
lectual works. But this takes us back into the incentives-based argu-
ment that has been shown to be problematic at best. It would seem
then, that premise two in the traditional argument would not likely
pick out systems or institutions of intellectual property protection as
best promoting human flourishing.

A second problem, one that arises in relation to premise three, is
that the resulting systems of intellectual property would be radically
different than current regimes. If conferring a more limited set of
rights would lead to an equal or greater amount of worthwhile intel-
lectual products, then the dissemination of information may be in-
creased and overall social utility augmented. As noted before in the
incentives argument, granting exclusive twenty-year patent monopo-
lies is not necessary as incentive to get companies to produce an
optimal amount of intellectual products. Copyright protection need
not extend past the lifetime of the author. The regime of trade secret
protection could be eliminated or severely limited with no loss in
overall social utility. So even if true, the third premise would most
likely support institutions of intellectual property protection that are
much less robust than current Anglo-American systems.

Thirdly, in order to justify intellectual property rights, premise
four must be modified in such a way that it becomes implausible. As
it stands, premise four states that people need individually to pos-
sess, use, and control intellectual products in order to achieve a rea-
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sonable degree of well-being. But this claim may well be true with
no exclusive rights to intellectual property being granted. Given the
non-exclusive nature of intellectual works it is possible for every-
one to concurrently possess, use, and control (non-exclusively) the
same intellectual work. To justify anything akin to intellectual prop-
erty rights, the premise must be recast to include an exclusivity or
semi-exclusivity component. People need individually to possess, use,
and control intellectual products exclusively or semi-exclusively in or-
der to achieve a reasonable degree of well-being. But surely this will
not do either because exclusivity need not be guaranteed by legal rights.
Keeping one’s ideas a secret is one way to ensure exclusivity that does
not depend on government protection. Finally, if we recast the premise
to include that exclusivity or semi-exclusivity is to be guaranteed by
rights, then the latter formulation seems wildly implausible.*’

Finally, there are various utility based anti-property arguments
that if sound would call for the elimination of current institutions of
intellectual property. Consider the following argument:** Systems
of intellectual property rights which permit private ownership of the
means of production and exclusive monopolization of intellectual
works inevitably produce inequality in wealth of a sort that increases
over generations, hardens the social order into classes, and leads to
an unjustifiable amount of poverty and social instability. It is not
necessary to permit exclusive or semi-exclusive ownership of intel-
lectual works given that these items are not necessary for survival or
the full development of personality. And finally, since it is not obvi-
ous that people need to exclusively control intellectual works, and
allowing such control leads to poverty and social instability, we
should not adopt such institutions. If successful, such an argument
undermines premise three in defining institutions of intellectual prop-
erty as necessary or utility maximizing.*

Becker criticizes this argument on the grounds that there is no
way to accurately determine the empirical claim that certain kinds of
property institutions lead to poverty and instability:

But whether the institution of property rights always must produce poverty and social
instability just seems to me to be beyond anyone’s power to determine. One can, after
all, imagine circumstances in which it would not, and those circumstances are not all
utopian fantasies.*

Becker admits that this is indeed how things have often turned
out, but thinks that such an admonition is far from granting the claim
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that the one necessarily leads to the other. But surely this misses the
point. If property theorists can summon historical empirical facts to
support their claims that adopting systems of intellectual property
will likely maximize general utility, then the door has been opened
for the anti-property theorist to appeal to similar historical facts. The
anti-property theorist does not need to claim that institutions of in-
tellectual property will necessarily lead to poverty and instability,
only that they likely will. Moreover, we do not require that the rule-
utilitarian property theorist show that institutions of intellectual prop-
erty will necessarily lead to an optimal amount of social progress, so
it is presumptuous to require the anti-property theorist to show insta-
bility and poverty follows of necessity.

Digitized Intellectual Works—A Final Worry

A basic rule of rule-utilitarian copyright and patent law is that
while ideas themselves cannot be owned, the physical or tangible
expressions of them can.’' Ideas, as well as natural laws and the
like, are considered to be the collective property of humanity.>> It is
commonly assumed that allowing authors and inventors rights to
control mere ideas would diminish overall social utility and so an
idea/expression distinction has been adopted.

But digital technology and virtual environments are detaching
intellectual works from physical expression. The “bit streams” that
inhabit the World Wide Web seem to be much less tangible than
paper and ink or machines and processes of manufacture. This ten-
sion between protecting physical expressions and the status of online
intellectual works leads to a deeper problem. Current Anglo-Ameri-
can institutions of intellectual property are constructed to protect the
efforts of authors and inventors and, at the same time, to disseminate
information as widely as possible. But when intellectual works are
placed online there is no simple method of securing both protection
and widespread access. Once I have access to a work that is placed
online, I can download it or send copies to my friends.

Note also, that in a networked world it is possible for artists, who
produce for fun rather than profit, to reach a worldwide audience.
Thus information may be distributed independent of a publishing
industry driven by incentives and profits. As this kind of distribution
increases, the need for incentives-based distribution models may be
further undermined.>
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In light of these problems the rule-utilitarian could merely reevalu-
ate the consequences of adhering to certain intellectual property rules
and try to better the overall system. Maybe adopting an idea/expres-
sion distinction will not yield the best results, or maybe further re-
strictions on the rights granted to authors and inventors will increase
information flow and yet still provide adequate incentives.

Imagine though, that circumstances arise where granting authors
and inventors limited control over what they produce is not needed
as incentive for an optimal production of intellectual works. Sup-
pose that a policy of granting rights to intellectual works diminishes
overall social utility compared to not granting rights. Are those who
defend rule-utilitarian intellectual property prepared to deny all rights
to control intellectual works in this case? Suppose we conclude, ac-
cording to our best utility calculations, that no one should be able to
exclusively control any idea or collection of ideas. Imagine a world
where all would be best off if everyone were required to disclose
any new idea that they had—maybe appropriately placed digital
cameras equipped with sensitive listening devices could capture all
of this information. Suppose further that new computer technology
disseminated these ideas in a logical and efficient fashion.

In cases such as this, rule-utilitarians may be forced to an unsa-
vory position. In principle their theory may advocate almost any
atrocity—so long as the rules adopted yield the best long-term
utility. That such a case would, in fact, never happen is beside the
point.

Summary of Internal Critique

Before turning to an external critique of rule-utilitarian based ar-
guments for systems of intellectual property protection, I would like
to summarize the main points of the internal critique. The general
position leveled against the incentives-based argument is that grant-
ing rights to authors and inventors as incentive is either giving away
too much or would justify systems foreign to current Anglo-Ameri-
can institutions of intellectual property. The traditional rule-utilitar-
ian argument falls prey to these problems as well, insofar as a likely
defense of the second and third premise would focus on incentives.
Moreover, where premise four seems true when considering tan-
gible property, it is most likely false with respect to intellectual prop-
erty.
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The External Critique*

So far, I have given an internal critique by arguing that, even on
its own terms, the rule-utilitarian approach fails to justify intellectual
property rights. In the remainder of this chapter, I will turn to an
external critique of rule-utilitarian moral theory. The first premise of
both rule-utilitarian arguments given as justification for systems of
intellectual property is that society ought to adopt an institution if
and only if it leads to or, given our best estimates, will lead to the
maximization of overall social utility. As we shall see, this approach
to moral theory is beset with difficulties.

The Problem of Act Description

Rule-utilitarians determine the rightness or wrongness of actions
by appealing to moral rules. In general, actions are to be tested in
reference to rules and rules in reference to the consequences. One
problem for the rule-utilitarian is that without an adequate ac-
count of act description, the theory cannot be applied. Since the
evaluation of rules is dependent on the consequences, and acts
not rules have consequences, we must decide how to describe ac-
tions in order to justify rules. Consider the following example. Some
action I perform may be described in a number of ways. For in-
stance, a particular action might be described in any of the follow-
ing ways:

o copying the intellectual works of another;
o copying the intellectual works of another when no one else will;
° copying the intellectual works of another when no one else will, and when doing

so will save lives of fifty children; and,

o copying the intellectual works of another when no one else will, and when doing
so will save lives of fifty children who have been genetically engineered to grow
into Hitlers and Stalins.>

Since the consequences of everyone doing actions of these dif-
ferent types would be very different, the rule utilitarian must give us
a theory of act description before we can apply the theory. The dif-
ficulty is solving the problem in such a way that doesn’t lead rule-
utilitarianism to collapse into act-utilitarianism. If we determined
kinds of actions (action types) by giving a maximally specific de-
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scription of each action (action tokens), then the type will only cover
one specific act and hence the collapse.

Eric D’Arcy and David Lyons both independently develop an-
swers to the problem of act description.’” In general their theories
distinguish between acts, circumstances, and consequences. The
solution that both seem to advocate is that we use moral norms to
determine the relevant description of a particular act. Since utilitar-
ians are concerned with the goodness of consequences, we should
describe an act in such a way that all the relevant consequences are
included.

The problem with this solution is that it is circular. We need to
describe acts so that we can determine moral norms but the only
way to adequately determine the appropriate act description is to
appeal to moral norms. Moreover, there can be no moral norms out-
side of the moral theory in question—it is not as if the rule utilitarian
can appeal to deontological considerations to determine the appro-
priate act description.”® Crudely put, act descriptions are necessary
to determine moral norms yet moral norms are necessary to deter-
mine appropriate act descriptions. Let us assume, however, that the
rule utilitarian can give an adequate account of act description. As
we shall see, there are other, possibly more serious, problems to
consider.

Adoption and Adherence

Although the first premise of both arguments call for the adop-
tion of certain institutions, rule-utilitarians have also defended an
adherence view. On the adherence view the correctness of an insti-
tution or set or rules is dependent on the results of everyone actually
conforming to the rules, whereas on the adoption view, the correct-
ness of an institution is dependent on the results of everyone adopt-
ing, but not necessarily actually adhering to, the rules. The adoption
model takes into account the possibility of misapplications of the
rules as part of the consequences of adoption. The adherence model
does not.

There are two versions of the adherence view that have been de-
fended by rule-utilitarians. The restricted model of adherence limits
the descriptions of action types by not allowing references to the
actions of others as part of the description. Restricted adherence,
then, would not allow describing the act of taking another’s intellec-
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tual property as “taking another’s intellectual property when no one
else will:

The intuition behind this restriction is that if you are allowed to make reference to the
actions of others in describing your action, then rule-utilitarianism will allow the same
kind of unfairness that act-utilitarianism will in these cases. In particular, it will allow
what is called free-riding: receiving benefits from the cooperative sacrifices of others
without making those sacrifices oneself.”

The second version of the adherence model is unrestricted in that,
outside of the limitations required by a theory of act description in
answer to the preceding problem, there are no restrictions on act
descriptions.

The problem with the restricted version of the adherence model is
that it requires us to follow moral rules even when doing so will lead
to bad results. Suppose we had a justified moral rule of the follow-
ing sort: “Don’t copy or pirate the intellectual works of others.” Imag-
ine that if everyone were to follow this rule that social utility would
be maximized and wealth, peace, and prosperity would visit every-
one. Suppose though, that you are a member of a community of
radical communists and that no one else follows the rule. The only
thing that will be accomplished by following the rule is that you
will be put at a disadvantage compared to your fellows. You re-
spect their intellectual property but they simply copy and pirate
anything you produce. Even if it were true that no one else will
follow the rule, the restricted version of the adherence model of rule-
utilitarianism will say of an individual citizen that she has a moral
obligation to do so. This leads to what some have called “rule futil-
ity” not “rule utility.” Alas, it seems in some cases that considering
what actions others will perform does make a difference in terms of
moral obligation.

This problem can be circumvented by allowing the descriptions
of actions to refer to the actions of others. When considering what
the consequences of adhering to a rule would be, we are allowed to
include references to the actions of others. We can now describe the
action in the previous case as “not violating the intellectual property
of others when everyone else will.” Given that this would be futile, it
is not obligatory. The problem with this unrestricted version of the
adherence model is that it looks like it will collapse into act-utilitari-
anism. Consider the following example given by J. J. C. Smart in
“Extreme and Restricted Utilitarianism”:
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Suppose there is a rule R and that in 99% of cases the best possible results are obtained
by acting in accordance with R. Then clearly R is a useful rule of thumb; if we have no
time or are not impartial enough to assess the consequences of an action it is an
extremely good bet that the thing to do is to act in accordance with R. But is it not
monstrous to suppose that if we have worked out the consequences and if we have
perfect faith in the impartiality of our calculations, and if we know that in this instance
to break R will have better results than to keep it, we should nevertheless obey the
rule?%

The answer to this problem cannot be to change R to include the
exception because the final result of including each exception would
be to collapse rule-utilitarianism into act-utilitarianism—i.e., this form
of rule-utilitarianism would prescribe the same actions as act-utili-
tarianism. But surely, R with the exception is a better rule on
consequentialist grounds than R with no exceptions. It would seem
that the rule-utilitarian is forced to include the exception that makes
R a better rule—and the collapse ensues.®’ If this is correct, then
either version of the adherence model of rule-utilitarianism is ruled
out as a correct and workable moral theory.

Putting adherence to rules aside, there is also the adoption model
to consider. On this view, strict conformity is not required when con-
sidering the consequences of adopting a rule. Individuals may make
mistakes when applying the rule and these mistakes may have bad
consequences. The adoption model, but not the adherence model,
allows these latter consequences to be considered when deciding
the moral correctness of a rule or set of rules. The problem with the
adoption model is that it makes the correctness of moral rules or sets
of rules dependent on the rule following capacities of those who will
adopt the rule. Consider the following case adapted from Hubin’s
society of dolts example:

Imagine that one lives in a society of dolts. These people are so stupid that they can’t
apply rules that have any exceptions at all. Their rules must be simple statements.
Suppose further that you are trying to decide if you should copy and pirate the intel-
lectual works of another given that in doing so you will save hundreds of children
from a new deadly virus. You might think this is morally permissible—that a
good moral rule would treat this case as an exception to the rule “don’t copy or
pirate the intellectual works of another.” But, on the adoption model, this is not so.
If others adopted the rule “Don’t copy or pirate the intellectual property of another
except when doing so will save the lives of hundreds of children (or lead to really
bad consequences)” they would be so confused in applying it that they would
pirate all kinds of intellectual property and cause a general decrease in overall
utility. Therefore, the best rule to have adopted in this society of dolts is the rule,
“Never copy or pirate the intellectual works of another”’; and that rule prohibits your
copying even when lives are at stake.
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If misapplications of a rule are to be factored in when considering
the consequences of everyone adopting a rule, then the rule follow-
ing capacities of individuals may play an important role in deter-
mining the correctness of moral rules. But this seems unacceptable.

But why is this unacceptable? Why shouldn’t the rule following
capacities play an important role in determining which moral rules
are justified? The answer cannot be that this would lead to bad con-
sequences given the assumption that in a society of dolts exceptionless
rules are best. But different individuals have different rule following
capacities and this leads to a problem. Suppose we introduce into
Hubin’s society of dolts, one expert rule follower who correctly fol-
lows complex rules that have multiple exceptions. This individual
recognizes that the rule “Never copy or pirate the intellectual works
of another” is not as good as the rule “Never copy or pirate the
intellectual works of another except when you can save the lives of
hundreds of children.” The question now becomes, why shouldn’t
the expert rule follower adopt the latter rule rather than the former?
The worry becomes apparent when, in the same circumstances, one
individual is morally required to do X while another individual is
morally required to not do X—given our example, the average dolt
is required to not steal the intellectual property of another while the
expert rule follower is required to do the opposite. An odd kind of
moral relativism looms.

Moreover, the view that the rule following capacities of individu-
als are important in determining correct moral rules leads back to a
conception of rules as rules of thumb or strategic rules. We follow
these latter kinds of rules when we can’t be sure of our utility calcu-
lating abilities. Maybe the issue before us is too near and dear, or the
consequences stretch too far into the future, or our judgment is
clouded for some other reason. In cases like these we follow rules
because they have in the past maximized utility for everyone af-
fected. But if we know better, if our judgment is clear, or if our ca-
pacities change, then we must abandon the rule or add the excep-
tion. Thus rules become fluid and a collapse of rule-utilitarianism
into act-utilitarianism may occur.

Finally, it is not as if this more sophisticated utilitarian theory will
allow the consequentialist to side-step the problems that befall the
act-utilitarian. Adherence models or adoption models of rule-utili-
tarianism may still, in theory, advocate almost any atrocity. If fol-
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lowing some rule maximizes utility, then we ought to follow the rule
no matter what its content. Suppose the capacities of the dolts, as-
suming an adoption model, leads them to conclude that others—the
ones who have a different skin pigmentation, or religion, or eye
color, or gender—lack freewill and are really just simple animals.
The dolts adopt the rule “Do what you want with your property or
animals” because they figure that following this rule will maximize
utility for everyone affected. And assume it would given their ca-
pacities. Have we just justified racism or sexism for the dolts? Would
we have to say of such a culture that, given their capacities, they
ought to follow such a rule?

The answer, it could be argued, lies in the difference that Joel
Feinberg notes between “(1) What (speaking most generally) are the
correct moral principles for use by a private individual in guiding
his own personal conduct (including that part of his conduct that
falls within the scope of public rules)? (2) Which public rules or
regulations of the kind that control private conduct by imposing duties
and conferring rights should be adopted by a given community?”¢
This latter notion is sometimes called “actual practice rule-utilitari-
anism” and concerns public rules, maybe laws, already in force.®
Actual practice rule-utilitarianism need not collapse into act-utili-
tarianism because while certain exceptions will be built into the rules,
the general act-utilitarian exception—follow rule R unless acting
otherwise would maximize net utility—will almost never be invoked
because of the difference between adherence and adoption. Public
rules will almost never allow an act-utilitarian exception because
citizens are apt to misapply the exception.

While this may allow the actual practice rule-utilitarian to avoid a
collapse into act-utilitarianism the society of dolts case may still have
force and there is now a further problem. What justifies an actual
practice rule viewed as a public rule or law? If an actual practice rule
is to be justified by utility in relation to the capacities of citizens,
then we again have a rule that could have almost any content. If the
rule is intended to allow for the maximization of social utility bounded
by certain rights of individuals, then an important question has been
begged—why think that intellectual property rights are not like other
individual rights? I take this latter worry to also apply if we view the
rules of Anglo-American intellectual property to be what John Rawls
calls constitutive practice rules:*
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the rules of practices are logically prior to particular cases. This is so because there
cannot be a case of an action falling under a rule of a practice unless there is the practice
... We may think of the rule of a practice as defining offices, moves, and offenses. . .
Striking out, stealing a base, balking . . . are all actions which can only happen in a
[baseball] game. [Furthermore,] if one wants to play a game, one doesn’t treat the rules
of the game as guides . . .*

While this view may be helpful in solving the problem of act de-
scription and it may be useful when thinking about the action of
registering a copyright, I take that it leaves open the possibility that
intellectual property rights may exist prior to and independent of
copyright, patent, and trade secret practices.®

Conclusion

In conclusion, I would like to mention one final problem with
rule-utilitarian justifications of intellectual property. The problem I
have in mind is not a difficulty with rule-utilitarianism as a correct
moral theory, but how it fits with other rights generating moral theo-
ries found in the Anglo-American tradition.

Consider a common variation of the incentives argument and the
traditional argument that incorporates the notion of a contract be-
tween the author or inventor and the government. This view is accu-
rately captured in Fried. Krupp Akt. v. Midvale Steel Co.:

Tersely stated, an American patent is a written contract between an inventor and the
government. This contract consists of mutual, interrelated considerations moving from
each party to the other for such contract. The consideration given on the part of the
inventor to the government is the disclosure of his invention is such plain and full terms
that any one skilled in the art to which it pertains may practice it. The consideration on the
part of the government given to the patentee for such disclosure is a monopoly . . . .

Here the idea is that mutual benefit can be had between creators
and the government ultimately maximizing social utility. Authors
and inventors gain by having their works protected for a limited
time and society gains by the free flow of information and the ensu-
ing progress.®

If an inventor has no claims to control a particular intellectual
work independent of a contract with society, then the subsequent
contract seems at best suspect. When two parties contract about what
will happen with some good, for the contract to be binding, one of
the parties must be entitled to the relevant kind of control over the
good in question. Without any prior claims or commitments why not
pick someone at random and give them title? The answer typically
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given is that we would then lose the incentive structure needed to
drive the entire system—needless to say we are back in the incen-
tives argument.

But what if, somehow, we could maintain the incentives to burn
the midnight oil while picking intellectual property owners by lot-
tery? What if this system and the contracts that fall out of it maxi-
mized overall social utility? Here I am driving at what I call a “glo-
bal inconsistency problem.”

Life rights, privacy rights, and tangible property rights are typi-
cally given a deontic base that stand athwart utilitarian concerns.
Even if following the rule “don’t violate rights” were to diminish
overall social utility, the dominant Anglo-American tradition would
be to follow the rule anyway.® This is not to say that rights are
absolute and can never be overridden by bad consequences. The
point here is about the grounds of rights not their relative strength. If
systems of intellectual property rights are indeed justified on rule-
utilitarian grounds and life rights and the like are deontic in nature,
then there is a kind of global inconsistency within the Anglo-Ameri-
can tradition.” Why, for instance, are rights to rocks, cars, and houses
justified on different grounds than books, works of art, and pro-
cesses of manufacture? Why is it the case that my ownership of a
copy of your book compared to your ownership of the intellectual
work is more resistant, in a deep way, to considerations of
consequentialist value maximization? Those of us who find this trou-
bling and agree that the aforementioned internal and external prob-
lems with rule-utilitarianism are correct, have good reason to reject
rule-utilitarian based justifications of intellectual property rights.

These results, if true, call for revisions in Anglo-American sys-
tems of intellectual property protection. Alas, these institutions are
shot through with rules, tests of rules, statutes, provisions, exemp-
tions, limitations, and the like, that have been justified because the
rules and systems supposedly maximize overall social utility.

Finally as noted in later chapters, I am not opposed to “social
utility arguments” at the governmental level when such activity is
restrained by individual “natural” rights. The American system of
government can be understood as a method of maximizing social
utility within certain constraints. Thus it may be the case that some
rights exist independent of governments or institutions while others
are simply created by governments and institutions. I will argue in
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the following chapters that intellectual property rights can exist in-
dependent of governments or other rights granting agencies. Intel-
lectual property rights are essentially no different than our rights to
life, liberty, and physical property. Upon rejecting traditional rule-
utilitarian justifications of copyright, patent, trademark, and trade
secret, the path is cleared for a new Lockean justification of intellec-
tual property that truly upholds the creative rights of authors and
inventors.
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stricted Utilitarianism, in Theories of Ethics, edited by Philippa Foot (Oxford:
Oxford University Press, 1967).

Some utilitarians use strategic rules and rules of thumb. Strategic rules are rules that
we are almost always more confident in than our calculating abilities. Utilitarians of
this sort argue that we should follow the strategic rule even when it looks like
violating it will maximize goodness. But when we have strong evidence that break-
ing arule in a certain instance will maximize utility, then we should break the rule.
For similar views see J. J. C. Smart “Extreme and Restricted Utilitarianism,” and
David Lyons, Forms and Limits of Utilitarianism (Oxford: Clarendon Press, 1965).
Joan Robinson quoted in D. Nelkin’s, Science as Intellectual Property (New York:
Macmillan Press, 1984), 15 (parentheses mine).

This kind of rule-utilitarianism is sometimes called “ideal rule-utilitarianism.” Ina
later section I will address two variants of ideal rule-utilitarianism formulated as
Adoption RU (rules that require “acceptance’ utility) and Adherence RU (rules that
require “ideal conformance” utility). At that time I will also consider a separate view
called “actual rule-utilitarianism.” For a lucid account of the many forms of utilitari-
anism see Lyons, Forms and Limits of Utilitarianism and Joel Feinberg’s review of
Lyons, “The Forms and Limits of Utilitarianism,” Philosophical Review (1967):
368-81.

See C. Oppenheim, “Evaluation of the American Patent System” in Journal 33
(Patent Office Society, 1951); National Patent Planning Commission: First Report
(1943), 783-84; Report of the President’s Commission (1966); Tom Palmer, “Intel-
lectual Property: A Non-Posnerian Law and Economics Approach,” in Intellectual
Property: Moral, Legal, and International Dilemmas, edited by A. Moore (Lanham,
MD: Rowman & Littlefield, 1997), chapter 7, 179; and Leonard G. Boonin, “The
University, Scientific Research, and the Ownership of Knowledge,” Owning Scien-
tific and Technical Information (New Brunswick, NJ: Rutgers University Press,
1989), 257-60.

B. Robinson, Robinson on Patents, § 33. Robinson is considered by many to be the
foremost early authority on American systems of intellectual property.

For example, see Patrick Croskery’s “Institutional Utilitarianism and Intellectual
Property” Chicago-Kent Law Review 68 (1993): 631.

Some intangible property is rivalrous. “This is true, for instance, in the case of
knowledge which gives one a competitive advantage (for example, a trade secret)
and for information relating to future events, which allows one to speculate on
forthcoming price changes (or example, the lifting of a blockade or a projected take-
over).” Ejan MacKaay, “Economic Incentives in Markets for Information and Inno-
vation,” in Harvard Journal of Law and Public Policy 13 (Summer 1990): 892.
Edwin C. Hettinger, “Justifying Intellectual Property,” in Intellectual Property: Moral,
Legal, and International Dilemmas, edited by A. Moore (Lanham, MD: Rowman
& Littlefield, 1997), chapter 1, 30.

This view is echoed in the following denials of a common law right to intellectual
property. “Wheaton established as a bedrock principle of American copyright law
that copyright, with respect to a published work, is a creature of statute and not the
product of the common law.” See S. Halpern, D. Shipley, and H. Abrams, Copy-
right: Cases and Materials (Saint Paul, MN: West Publishing, 1992), 6. “There
shall be no monopolies granted or allowed among us, but of such new inventions as
are profitable to the country, and that for a short time.” (General court of Massachu-
setts, 1641). “The monopoly did not exist at common law, and the rights, therefore,
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which may be exercised under it cannot be regulated by the rule of common law. It
is created by the act of Congress; and no rights can be acquired in it unless autho-
rized by statute, and in the manner the statute prescribes” (Chief Justice Taney,
Gayler et al. v. Wilder, 1850).

This premise and the first premise of the next argument (the traditional argument)
could be defended by the act-utilitarian in the following way. Consider the adoption
of an institution of intellectual property protection as an act of Congress or govern-
ment. Members of Congress, in voting to adopt some set of rules, are acting so that
social utility is maximized—they are adopting a set of rules and attaching sanctions
for violating these rules. The sanctions change the consequences of many actions
and thus may change what is the correct action for others.

This way of defending the first premise of either argument is not without prob-
lems. While such a view would provide a way to side-step the external critique of
rule-utilitarianism found at the end of this chapter, it would not answer any of the
internal problems discussed. Moreover, it is not as if, by moving from rule-utilitari-
anism to act-utilitarianism, the defender of this view obtains firmer footing—alas
there are many damaging criticisms of act-utilitarianism as well. For a lucid account
of many of the problems with act-utilitarianism, see Benard Williams, “A Critique of
Utilitarianism” in Utilitarianism: For & Against (New York: Cambridge University
Press, 1973), 75-150; John Rawls, A Theory of Justice (Cambridge, MA: Harvard
University Press, 1971), 22-34; H. J. McCloskey, “Respect for Human Moral
Rights versus Maximizing Good” in Utility and Rights, edited by R. G. Frey (Min-
neapolis, MN: University of Minnesota Press, 1984), 121-36; David Lyons, Forms
and Limits of Utilitarianism; and footnotes 18-21 below.

Generally speaking, the problem of justice for act-utilitarianism is, what if doing
something unjust maximizes overall utility. For example, what if framing an inno-
cent person would lead to the best consequences for everyone affected? Act-utilitari-
anism would seem to required such an unjust act—i.e., we would have a moral
obligation to frame the innocent person and this seems wrong.

The problem of special obligations is that sometimes we have obligations that stand
independent of the consequences. For example, it may be best for all concerned that
ateacher give everyone A’s but the teacher has a special obligation to award grades
based on merit.

In general terms, the problem of integrity is that act-utilitarianism requires individu-
als to treat their own lifelong goals and projects impartially. As a good utility maximizer
we each should be willing to abandon our goals and projects for the sake of maximiz-
ing overall social utility. The problem is that we cannot be impartial in this way.

The problem of excessive demands is that act-utilitarianism demands too much of
us. Since everything we do and don’t do has consequences, every action or inaction
is moral or immoral. But this seems wrong. Whether I wake up at 10:00 or 10:05
seems to be outside the realm of morality, assuming of course that I have no prior
obligations.

For example, consider the advances in medical treatment that are seemingly the
result of incentive producing structures.

While I will not challenge the truth of the third premise in this chapter, it seems
dubious as well. When we consider other more pressing social needs and wants
like, food, health care, housing, education, safety, and the like, the need for the
promotion of many/most intellectual works seems to fall well down on the list.
The example comes from Hettinger, “Justifying Intellectual Property,” 31, and from
Croskery’s “Institutional Utilitarianism and Intellectual Property,” 637. Croskery’s
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analysis is particularly useful here in that he discusses five possibilities for the
production of intangible goods: government production; private production, gov-
ernment reward; market reward, government fine tuning; market production and
fine tuning, government fencing; and market production and fencing. Most of these
arrangements deviate from our current systems in some respect and if any offer
better prospects for society, then the rule-utilitarian must advocate the appropriate
changes.

It may even be better, overall, to produce fewer intellectual works if the costs are
lower.

Michael Polanyi, “Patent Reform,” Review of Economic Studies 61 (1944) advo-
cates a system where people invent intangible works as they currently do, are paid
by the government, and receive no exclusionary rights to the works. An assessment
of the economic value is made by those who use the invention and the government
would pay some fraction of this approximate value to the inventor.

Fritz Machlup, Production and Distribution of Knowledge in the United States
(Princeton, NJ: Princeton University Press, 1962), 168-69.

Sindey Winter, “Patents in Complex Contexts” in Owning Scientific and Technical
Information (New Brunswick, NJ: Rutger University Press, 1989), 43 (italics
mine). The book cited is S. Winter and R. Nelson, An Evolutionary Theory of
Economic Change (Cambridge, MA: Harvard University Press, 1982).

Jack Hirshleifer, “The Private and Social Value of Information and the Reward to
Inventive Activity,” in the American Economic Review 61 (1971): 561.

Machlup, Production and Distribution of Knowledge in the United States, 170.
For other utilitarian based arguments against owning intellectual property see Rich-
ard Stallman, “Why Software Should Be Free,” in Intellectual Property: Moral,
Legal, and International Dilemmas, edited by A. Moore (Lanham, MD.: Rowman
& Littlefield, 1997), chapter 11; and Arthur Kuflik, “The Moral Foundations of
Intellectual Property Rights,” in Owning Scientific and Technical Information (New
Brunswick, NJ: Rutger University Press, 1989), 228-31.

Machlup, Knowledge: Its Creation, Distribution, and Economic Significance
(Princeton, NJ: Princeton University Press, 1984), 164.

"In some cases, such as Coca-Cola and Smith’s Brothers cough drops, trade secrecy
has provided a century of protection far superior to the limited returns which would
have been offered by patent law. . . . Some firms rely on secrecy because they expect
arelatively short life for their products. By keeping the product a secret until mar-
keted, the firms gain enough lead time over competitors so that patent protection is
not worthwhile. The firms invest in marketing and advertising to protect a share of
the market.” Roger Miners and Robert Staaf, “Patents, Copyrights, and Trade-
marks: Property or Monopoly,” in Harvard Journal of Law and Public Policy 13
(Summer 1990): 927-28.

See the Restatement (Third) of Unfair Competition § 39-45.

The two restrictions on trade secrets are the requirements of secrecy and competitive
advantage. See chapter 2.

See Hettinger, “Justifying Intellectual Property,” 32. It may be argued that only
independently wealthy artists or artists who receive grants of some kind can afford
to pursue their artistic endeavors independent of copyright. The vast majority of
artists, however, are dependent on copyright (directly or indirectly) for their liveli-
hood. But this is the very question at issue — are copyright, patent, and trade secret
institutions, with their full complement of rights, necessary? As [ have been arguing
this seems highly unlikely.
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See the problem of the collapse of rule-utilitarianism into act-utilitarianism below.
See Marci A. Hamilton, “The TRIPS Agreement: Imperialistic, Outdated, and Over-
protective” and Hugh C. Hansen, “International Copyright: An Unorthodox Analy-
sis,” both in Intellectual Property: Moral, Legal, and International Dilemmas,
edited by A. Moore (Lanham, MD.: Rowman & Littlefield, 1997).

An obvious example is the progress of the computer industry. As things now stand
ROM, RAM, and CPU speed doubles every eighteen months (an Internet year is
only six months!). With such accelerated turnover it is difficult to understand the
need for twenty years of patent protection and a lifetime plus seventy years for
copyright protection.

Bootlegging is generally understood as the direct copying of some kind of digital
information and then the subsequent marketing and sale of the copies. Pirates merely
copy, they don’t sell.

For radical deconstructionist arguments calling for the elimination of copyright and
patent protection, see Tom Palmer, “Intellectual Property: A Non-Posnerian Law and
Economics Approach” in Intellectual Property: Moral, Legal, and International Di-
lemmas, edited by A. Moore (Lanham, MD.: Rowman & Littlefield, 1997), chapter 7.
I first heard of this method from Duane Smith, Vice President, Chief Operating
Officer, Vision Quest 2000, Inc. in an interview. It is also mentioned in E. Von
Hippel, “Appropriability of Innovation Benefit as a Predictor of the Source of
Innovation,” Research Policy 11 (1982), cited in Winter, “Patents in Complex Con-
texts,” 54.

Adapted from Becker’s Property Rights: Philosophic Foundations (London:
Routledge & Kegan Paul 1977), 57-67. Here again, and throughout this section, I
am indebted to Becker’s analysis.

David Hume, Treatise of Human Nature, book 111, part II, § II.

Becker, Property Rights, 61.

Sometimes a genetic-based defense is given here. Part of human nature is the desire
to set personal boundaries, the crossing of which would cause great psychological
distress. These intimate personal boundaries naturally extend to one’s acquisitions.
Itis claimed that not only physical, but psychological well-being rests on the protec-
tion of these boundaries. A number of empirical studies seem to support such a
view. See E. O. Wilson, Sociobiology (Cambridge, MA: Harvard University Press
1975); E. T. Hall, The Hidden Dimension (New York: Doubleday, 1966); and G.
Allport, Becoming (New Haven, CT: Yale University Press, 1955).

Why, for instance, is the exclusivity of intellectual property guaranteed by legal
rights necessary for human flourishing? Why is imposed scarcity needed?
Adapted from Becker, Property Rights, 89.

Some have argued, however, that systems of intellectual property have a leveling
effect on the distribution of goods and income or that, at least, such institutions are
non-elitist. See Justin Hughes, “The Philosophy of Intellectual Property,” in Intel-
lectual Property: Moral, Legal, and International Dilemmas, edited by A. Moore
(Lanham, MD.: Rowman & Littlefield, 1997), chapter 5.

Becker, Property Rights, 89.

17 U.S.C. § 102(b) (1988) states, “In no case does copyright protection for an
original work of authorship extend to any idea, procedure, process, system, method
of operation, concept, principle, or discovery, regardless of the form in which it is
described, explained, illustrated, or embodied in such work.”

See 17 U.S.C. § 102(b); International New Service v. Associated Press 248 U.S.
215, 39 S.Ct. 68, 63 L.Ed. 211 (1918); Miller v. Universal City Studios, Inc. 224
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USPQ 427 (1984, CD Cal); and Midas Productions, Inc. v. Baer 199 USPQ 454
(1977, DC Cal).

I would like to thank Sanford Thatcher for bringing this point to my attention.
The problems of act description and with adherence and adoption are advanced by
J.J. C. Smart in “Extreme and Restricted Utilitarianism,” Theories of Ethics, edited
by Philippa Foot (Oxford: Oxford University Press, 1967); David Lyons in Forms
and Limits of Utilitarianism (Oxford: Clarendon Press, 1965); R. B. Brandt in
Ethical Theory (Englewood Cliffs, NJ: Prentice Hall, 1959), 396-400; “Toward a
Credible Form of Utilitarianism, in Morality and the Language of Conduct, edited
by H. Castanenda (Detroit, MI: Wayne State University Press, 1963), 107-40; and
Don Hubin, unpublished manuscripts. The form of the arguments given draw
directly from Hubin and indirectly from Lyons and Brandt.

Adapted from an example given by Hubin (unpublished manuscripts). See also,
Eric D’ Arcy, Human Acts: An Essay in their Moral Evaluation (Oxford: Oxford
University Press, 1963), 3 (Darcy attributes this type of example to J. J. C. Smart)
and Johnathan Harrison, “Utilitarianism, Universalization, and our Duty to Be
Just,” Proceedings of the Aristotelian Society (1952-53).

This problem is similar to the problem of the sly maxim maker and Kant’s first
formulation of the categorical imperative.

Eric D’ Arcy, Human Acts. 1-61; Lyons, Forms and Limits of Utilitarianism, chap-
ter IL.

If we constrain utility maximizing arguments through the use of deontic based
rights—this is basically how our current constitutional system is arranged—it may
be possible to appeal to deontic norms to determine appropriate act descriptions. If
the Lockean model presented in chapters 4-7 is correct, though, intellectual property
rights will be recast in a deontic light that insulates them from utility maximization
arguments.

Hubin unpublished manuscripts.

J.J. C. Smart, “Extreme and Restricted Ultilitarianism,” 177. This is also how many
act-utilitarians attack rule-utilitarianism. Rule-utilitarianism ends up looking like
superstitious rule worship.

"If unrestricted adherence RU is to be distinct from AU, there must be some action,
callitA, , that produces the best consequences but is prohibited by the best moral
rule. Call this rule R, . Imagine that this is so. (Or, try to imagine it, because as it
will turn out, it is impossible. This is the key to the argument. If it is impossible for
this to be true, then this version of RU is equivalent to AU.) R, requires A_ |
instead of A, . Now imagine another rule that is exactly like R, except that instead
of requiring A itrequires inits place A, . Now compliance with this other rule,
will produce all the utility that compliance with R, will atevery other time, but, when
it comes time to perfform A, orA_ . this other rule will produce more utility than
R, .- So, this other rule produces equal utility to Rb at all other times and more utility
in the choiceof A,  overA ., and,therefore,it produces more utility thanR, . But
that means that Rh isn’t the best rule — the other rule is better. This violates our
original assumptlon and shows that it is not possible for the best rule to require
anything but the best action at every time.” Hubin (unpublished manuscripts).

Joel Feinberg, “The Forms and Limits of Utilitarianism,” 377.

Feinberg notes that a defense of actual practice rule-utilitarianism is given by John
Rawls. See J. Rawls, “Two Concepts of Rules,” Philosophical Review 64 (1955): 3-
32, reprinted in Theories of Ethics, ed. Phillippa Foot (London: Oxford University
Press, 1967), 144-70 (all page citations refer to the reprint).
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Rawls, “Two Concepts of Rules,” 163.

Rawls, “Two Concepts of Rules,” 163-64.

For further worries with Rawls’ view and, more generally, with actual practice rule-
utilitarianism and ideal rule-utilitarianism, see Lyons Forms and Limits of Utilitari-
anism, chapter V.

Fried. Krupp Akt. v. Midvale Steel Co. (C.A.3, 1911), 191 Fed. 588, 594. See also,
National Carbon Co. v. Western Shade Cloth Co. (C.A.7, 1937), 93 F.2d 94, 96
cert. den. 304 U.S. 570, 82 L.ed 1535 (1938); Tschappat v. Hinderliter Tool Co.
(C.A.10, 1938), 98 F.2d 994 998; Strong-Scott Mjg. v. Weller (C.A.8 1940), 112
F.2d 389, 394; David Airfoils v. United States (1954), 124 F. Supp. 350, 352, cert.
den. 348 U.S. 950, 99 L.ed. 742; B. Bugbee, The Genesis of American Copyright
and Patent Law (Public Affairs Press, 1967), 10.

David Carey, The Ethics of Software Ownership (Ph.D. Dissertation, Pittsburgh
University) 1988, offers a lengthy defense of this view.

It could be argued that the purpose of the Bill of Rights is to protect individuals from
utilitarian-type reasoning—we don’t want lives, goals, and projects left at the mercy
of policies engineered to promote social utility.

Palmer argues that this is good reason for revising or eliminating the regimes of
copyright and patent. Michael Davis echoes this concern in “Patents, Natural Rights,
and Natural Property,” Owning Scientific and Technical Information (New
Brunswick, NJ: Rutger University Press, 1989), 241-44.
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A Pareto-Based Proviso on
Original Acquisition

“Whatsoever then he removes out of the State that Nature hath provided, and left
it in, he hath mixed his Labour with, and joyned to it something that is his own,
and thereby makes it his Property. It being by him removed from the common
state Nature placed it in, it hath by this labour something annexed to it, that
excludes the common right of other Men.”

—John Locke The Second Treatise Of Government'

Introduction

One of the most promising strategies for justifying property rights
begins with the claim that individuals are entitled to control the fruits
of their labor. Laboring, producing, thinking, and persevering are
voluntary and individuals who engage in these activities are entitled
to what they produce. Subject to certain restrictions, rights are gen-
erated when individuals mix