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 Introduction
Why the Frankfurt School?

Many books already describe myriad ways in which the ongoing process of 
globalization raises profound questions for democracy and the rule of law. 
The questions, of course, are both empirical and normative. How is glo-
balization altering existing democratic practices and institutions, and what 
form should democracy take in response to globalization? What is the actual 
impact of globalization on those legal devices we associate with the ideal of 
the rule of law, and what type of rule of law should we try to achieve in the 
context of globalization? The attempt to tackle such questions has been at 
the very top of the scholarly agenda now for well over a decade.

What makes this book different? Despite the many criticisms leveled 
against its ideas below, the creative and wide-ranging contributions of the 
Frankfurt School tradition of critical theory proffer an unsurpassed starting 
point for making sense of the momentous political and legal transforma-
tions we are experiencing at the start of a new century. If we are to under-
stand how globalization transforms existing political and legal institutions, 
and also successfully confront the diffi cult normative questions raised by 
such transformations, the Frankfurt School offers a veritable gold mine of 
intellectual resources.1

More specifi cally, the neglected writings of the fi rst-generation Frankfurt 
School political and legal theorist, Franz L. Neumann, brilliantly illuminate 
many of the most surprising legal consequences of economic globalization. 
The greatest second-generation Frankfurt School critical theorist, Jürgen 
Habermas, offers a superb theoretical basis for rethinking democratic poli-
tics in our globalizing age. Part I critically but constructively engages with 
Neumann’s legal theory in order to begin comprehending how globalization 
is presently affecting the rule of law. Part II then engages no less critically 
and constructively with Habermas’ recent contributions to political and 
legal theory for the purpose of formulating a normatively as well as empiri-
cally sound political and legal response to globalization. In particular, the 
prospects of supranational democracy, conceived along Habermasian lines, 
are carefully considered.

In short, the fi rst part of the book deals primarily with Neumann’s use-
fulness as a basis for grappling with the globalization of law; the second 
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part chiefl y refl ects on Habermas’ theoretical prowess as a launching pad 
for making sense of globalization and democracy. Because democracy and 
the rule of law are mutually dependent and interrelated in crucial ways, 
however, inevitably there is some thematic and conceptual overlap between 
the two parts.

No easy answers to the tough normative and institutional questions 
posed by globalization are provided. Those readers who are looking for 
institutional blueprints will be disappointed. Many of my main claims are 
ultimately critical and negative in character. According to the argument 
developed below, Neumann was basically right to predict that some of the 
fundaments of the rule of law as classically conceived would be threatened 
with the prospect of decay and deterioration in the context of the massive 
social and economic transformations wrought by contemporary capitalism. 
Although I make some modest constructive suggestions, I am not always 
sure exactly what we should do about the more alarming implications of 
this trend.2 As a fi rst step, we need to allow that structural attributes of neo-
liberal economic globalization, as Neumann would have predicted, engen-
der deep impediments to the establishment of the rule of law, despite the fact 
that most scholars on both the left and right tend to expect otherwise. If we 
interpret the rule of law as requiring that state action should rest on norms 
that are relatively clear, general, public, and prospective, the emerging legal 
substructure of economic globalization suffers from a paucity of rule of law 
qualities. Neumann’s heretical legal views, at the very least, force us to deal 
head-on with the tough questions that those of us committed to securing the 
rule of law must tackle.

Similarly, I admire Habermas’ recent political and legal scholarship and 
believe, though I cannot fully defend this point here, it remains in many 
respects unequalled. If we are to revitalize democratic politics in a world 
where it too often seems fragile, we must turn to Habermas for illumina-
tion. Habermas and his followers formulate many powerful ideas about 
how and why we must work to deepen democracy beyond the contours 
of the existing nation-state. In the fi nal analysis, however, I am ultimately 
skeptical of their efforts—including Habermas’—to build on his theory of 
deliberative democracy for the purposes of extending democracy to the 
supranational level.3

The following essays represent distinct but closely interconnected 
attempts to think with and sometimes against the Frankfurt School’s two 
most signifi cant political and legal theorists about the dilemmas posed by 
globalization to democracy and the rule of law. Even though their imme-
diate implications may seem negative and unavoidably incomplete, I offer 
them as a stepping-stone to the systematic critical theory of globalization we 
very much need today.4

Most readers will not be surprised to learn that much of what follows 
constitutes a critical engagement with Habermas, perhaps the greatest rep-
resentative of Frankfurt School critical theory in either its fi rst or second 



Introduction 3

generation and one of the leading intellectual fi gures on the planet today. 
Habermas, whose work has exerted an astonishing infl uence on a vast 
range of seemingly disparate intellectual fi elds, deservedly remains a widely 
respected and even somewhat fashionable fi gure in the academy. Even for 
those who disagree vehemently with him, Habermas’ writings offer a chal-
lenge which any serious politically minded intellectual ignores at his or her 
risk. In contrast, some readers may be surprised and even startled by my 
recourse to Franz L. Neumann, the resident political and legal theorist of 
the early Frankfurt School, who never gained the same renown as Theodor 
Adorno, Erich Fromm, Max Horkheimer, or Herbert Marcuse, his col-
leagues at the Institute for Social Research in the 1930s and early 1940s.

Who was Franz L. Neumann? Neumann was born in Kattowitz in east-
ern Prussia in 1900 and died in Switzerland in 1954. His most important 
academic training took place at the University of Frankfurt under the tute-
lage of Weimar Germany’s most famous labor lawyer, Hugo Sinzheimer. 
Following the completion of his studies at Frankfurt, in 1928 Neumann 
began a career in Berlin as a left-wing labor lawyer and political activist 
affi liated with the German Social Democratic Party. As a prominent social-
ist and as a Jew, Neumann was forced to leave Germany in 1933. He then 
spent a number of years at the London School of Economics with Harold 
Laski between 1933 and 1936, where he earned a second doctorate in the 
fi eld of political theory, before making his way to the United States, gar-
nering an affi liation with the Institute for Social Research (or “Frankfurt 
School,” because it was originally based in Frankfurt, Germany before it 
was forced into exile by the Nazis). Along with Otto Kirchheimer, Neu-
mann served as the Institute’s political and legal theorist before joining the 
Offi ce of Strategic Services in 1942 as coordinator for research on Germany 
and chief of research for the war crimes unit. In recent years, there has been 
a modest renaissance of interest in Neumann; some of the more engaging 
recent scholarship on the Frankfurt School implies that he played a greater 
role in its internal debates and squabbles than most scholars previously 
acknowledged.5 In 1948, Neumann became a professor of public law and 
political theory at Columbia University.

Neumann’s intellectual and professional career can be conveniently 
divided into three main periods. First, his early Weimar writings outlined a 
legalistic social democratic agenda for far-reaching political and economic 
reform. Interpreting Weimar as situated “between capitalism and social-
ism,” Neumann, following Sinzheimer, relied on the progressive social 
reform clauses of the Weimar Constitution (Article 165, for example, called 
on workers and capital jointly to manage the economy) in order to defend 
the welfare state, advance the cause of labor, and prepare the way for a tran-
sition to democratic socialism. A central theme in his early writings was a 
preoccupation with the dangers of excessive judicial and administrative dis-
cretion: the Weimar judiciary and state bureaucracy remained fi rmly in the 
hands of antidemocratic and socially reactionary forces hostile to the labor 
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movement. Following his mentor Sinzheimer, Neumann struggled to defend 
a novel and in many respects pathbreaking model of labor law, foreshad-
owing the ambitious visions of workplace democracy and legal self-regula-
tion that European socialists and social democrats tried to advance after 
World War II. From the perspective of defenders of the Weimar social status 
quo, as well as from the standpoint of conservative jurists hostile to creative 
forms of state regulation, Neumann’s ideas were always anathema. Yet his 
radical social and legal reformism was always wedded to a somewhat con-
ventional brand of jurisprudence. In his view, the classical rule of law vir-
tues of generality, clarity, publicity, prospectiveness, and stability represent 
universal accomplishments, which any acceptable left-wing alternative to 
the political and legal status quo must undertake to realize. Only norms of 
this type provide a minimum of security and predictability in legal decision 
making, help realize equality before the law, make power holders account-
able, and promote the ideal of fair notice. They offer a necessary, albeit 
insuffi cient, contribution to both private and public liberty.6 In Neumann’s 
view, social democracy would have to maintain fi delity to the rule of law, 
even if it necessarily did so in a manner dramatically at odds with classical 
nineteenth-century liberalism.

While in exile in the 1930s and early 1940s, Neumann transformed this 
relatively narrow preoccupation with judicial and administrative discretion 
in the context of labor law into a broader argument about the decline of the 
rule of law in contemporary capitalism. Heavily infl uenced by Karl Marx, 
Max Weber, and Karl Renner, the central argument of The Rule of Law: 
Political Theory and the Legal System in Modern Society (1936),7 Behe-
moth: The Structure and Practice of National Socialism (1944),8 as well as 
many essays from the 1930s collected in the posthumous Democratic and 
Authoritarian State (1957),9 was that the transition from competitive or clas-
sical liberal capitalism to contemporary monopoly or organized capitalism, 
in which large corporations gained a quasi-oligopolistic status and many 
traditional “free” market functions declined, inexorably undermined clar-
ity, generality, publicity, and stability in the law. Rather than celebrating this 
legal trend, Neumann lamented it, arguing that the rule of law possessed an 
“ethical moment” transcending the sociological functions it had performed 
in classical capitalism.10 Having experienced at close hand what the dis-
mantlement of the rule of law typically meant (Neumann was detained by 
the Gestapo, and friends and family were murdered in Nazi death camps), 
he always maintained a refreshingly clear-headed assessment of its abiding 
strengths. Neumann thus broke decisively with orthodox Marxist critics of 
the rule of law who saw it as little more than a normatively superfl uous legal 
“superstructure” for capitalism. In the fi nal analysis, Neumann’s own heav-
ily Marxist ideas about the economic operations of contemporary capital-
ism are probably less original than the implications he drew from them for 
legal analysis. His Weimar writings had similarly remarked on the process 
by which vague and open-ended legal clauses, typically facilitating judicial 
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and bureaucratic discretion, increasingly took on a prominent place within 
labor law. In the updated version of the argument, Neumann insisted in the 
1930s and 1940s that the ongoing disintegration of general law, as observed 
by scholars on both the left and right since at least Max Weber, rested on a 
broader social and economic transition. As the social presuppositions of the 
modern rule of law in competitive capitalism decayed, large corporations 
increasingly tended to favor legal regulations having a vague and open-ended 
character. Given their power advantages vis-a-vis other social actors, vague-
ness and ambiguity in the law were best exploited by them, and loopholes 
in parliamentary legislation permitted privileged economic actors to subvert 
the intent of the lawmaker. Nazi Germany, which Neumann interpreted as 
embodying an especially virulent form of monopoly capitalism as well as the 
complete abandonment of the rule of law, was seen as representing a dire 
warning about the perils posed by contemporary capitalism to modern law’s 
greatest accomplishments.

It is this second period in Neumann’s career that has gained him the 
most attention, primarily from political and legal scholars on the left. For 
my purposes in this book, two of its features are especially valuable. First, 
Neumann’s skepticism about the existence of a necessary fi t or “elective 
affi nity” between contemporary capitalism and the rule of law turns out 
to prove astonishingly prescient. A careful look at those forms of emerging 
legal regulation most closely related to economic globalization presents a 
surprising confi rmation of Neumann’s predictions. Even though academ-
ics, policymakers, and media pundits continue to envision the rule of law 
and capitalism as representing two sides of the same coin, Neumann was 
justifi ed in his mistrust of the orthodox view—expressed with remarkable 
regularity in modern thought from John Locke to Friedrich Hayek—that 
capitalism typically requires a legal system based on clear, general, pub-
lic, and stable norms. To be sure, globalizing capitalism is making use of 
a panoply of legal and law-like devices and institutions. However, many 
of them fail to instantiate a normatively suffi cient dose of rule of law vir-
tues: Economic globalization presupposes a legal substructure lacking in 
normatively desirable legal qualities.11 Second, Neumann provides a refresh-
ing corrective to a surprisingly widespread tendency on the contemporary 
academic left to discount the normative virtues of a traditional model of the 
rule of law. In sharp contrast to those who tend to see the rule of law as an 
impediment to realizing a more just and decent society, Neumann’s perspec-
tive instead stresses the striking ways in which it is typically the politically 
and economically privileged who benefi t most from the dismantlement of 
the rule of law. Of course, any decent society will need much more than the 
rudiments of the rule of law. Nonetheless, it remains hard to imagine how 
any society could achieve plentiful freedom or equality without them. Far 
too often, however, contemporary left-wing legal scholarship simply repro-
duces orthodox Marxism’s kneejerk anti-legalism, even if it otherwise seems 
proudly post-Marxist: Marxist social and economic analysis goes out the 
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window, but its instinctive hostility to the rule of law remains. Paradoxically 
perhaps, it was the Marxist-inspired Neumann who early on recognized the 
dangers of extreme varieties of anti-legalism.12

The fi nal stage of Neumann’s career is perhaps both the most interest-
ing and least satisfying. After World War II, he remained true to his social 
democratic sympathies even as he distanced himself from classical Marx-
ism. Throughout his career, Neumann had maintained a (for the Marxist 
tradition, quite unusual) faith in the virtues of the rule of law. In his late 
writings, as collected in Democratic and Authoritarian State, his sympathy 
for the tradition of liberal democratic political and legal thought took on 
even greater signifi cance. Unfortunately, the mature Neumann’s attempt to 
marry political liberalism with a critical view of contemporary social and 
economic trends was never consummated: His career was cut short by a 
fatal automobile accident in Switzerland. According to astute recent com-
mentators, his late work was unfi nished and politically defensive.13

Each of these three intellectual stages plays a decisive role in the main 
arguments developed in this volume. Let me explain why.

In my detailed exegesis and critical discussion of Jürgen Habermas’ 
recent political and legal theory in Part II of this volume, I highlight its 
deep internal intellectual and political tensions. As I argue in Chapter 5, 
Habermas’ brilliant magnum opus in political and legal theory, Between 
Facts and Norms: Contributions Towards A Discourse Theory of Law and 
Democracy (1992),14 oscillates between a radical and a far more cautious 
and perhaps even institutionally conservative vision of democratic politics. 
Unfortunately, ambiguities at the heart of Habermas’ project can be traced 
to a series of fundamental conceptual and analytic weaknesses. Chapter 6 
then suggests that those tensions also bedevil his oftentimes fascinating pro-
posals to update legal regulation in accord with contemporary social and 
economic exigencies, along the lines of what he has described as a “pro-
ceduralist” paradigm of law. Habermas is to be praised for thinking hard 
about legal reform. Yet the proceduralist model is ultimately less coherent 
than he recognizes. On one reading, it opens the door to useful reforms; on 
an equally plausible reading, it offers little more than a band-aid for the 
pathologies of contemporary law.

As his disciples have sought to apply Habermas’ ideas to many of the 
challenges posed by globalization to democratic theory, Chapter 7 argues, 
they also inevitably fi nd themselves hounded by similar conceptual and 
political tensions. Here again, we fi nd a curious oscillation between radical 
(and probably unrealizable) models of transnational deliberative democ-
racy and quite cautious models. The conceptual juxtaposition of delib-
eration to participation is overstated: democratic citizenship occasionally 
fades into the background in what at least purports to be a vision of radical 
democracy.

Perhaps no writer on globalization and democracy has garnered as much 
attention as David Held and his illuminating proposal, in part inspired 
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by Habermas’ political theory, to extend democracy to the supranational 
sphere by means of what he has dubbed “cosmopolitan democracy.” How-
ever, Chapter 8 argues that Held and his intellectual allies would also do 
well to heed one of Neumann’s insights: Social democracy without the rule 
of law is a misnomer at best, and at worst it is a recipe for illegitimate and 
potentially tyrannical power. In light of the awesome power that would 
necessarily accrue to any transnational or cosmopolitan state, we will need 
to make sure that experiments in transnational democracy realize far-reach-
ing classical legal virtues. Held persuasively shows why democracy should 
be extended to the supranational level. Yet his model of what he describes 
as “democratic public law” rests on a highly problematic model of the rule 
of law, which threatens to undermine cosmopolitan democracy’s admirable 
normative aspirations.

In Chapter 9, Habermas’ own rapidly burgeoning body of recent writings 
on globalization and democracy is carefully examined. Although Haber-
mas’ ideas about the prospects of transnational democracy have undergone 
major innovations in recent years, and despite their undeniable advantages, 
they ultimately fail to resolve the internal analytic and political tensions 
from which both his recent work and that of his followers suffers.

But what does this have to do with Franz Neumann? Even though Neu-
mann plays a seemingly insignifi cant role in Habermas’ recent work in polit-
ical and legal theory, it may be more than merely coincidental that similar 
tensions characterized his late or fi nal stage. Like the mature Neumann, 
Habermas is now for many sound reasons deeply committed to deepen-
ing and revitalizing an identifi ably liberal democratic political theory. Echo-
ing the late Neumann, he has distanced himself from the more radical and 
overtly Marxist inclinations of his youth. Even more so than in the case 
of Neumann’s fi nal writings, the theoretical results are provocative and 
arresting. Nonetheless, it is hard to avoid the conclusion that Habermas’ 
recent political theory, like Neumann’s writings from the late 1940s and 
early 1950s, is politically and conceptually tension-ridden. An admirable 
quest to integrate the great achievements of political liberalism into criti-
cal theory results, as it did in Neumann’s mature work, in an insuffi ciently 
critical analysis of contemporary society. To be sure, these tensions manifest 
themselves at a vastly more impressive theoretical level than in Neumann’s 
more modest late writings. Yet they exist nonetheless.

Most of Part I is inspired by the second or crucial middle period in Neu-
mann’s intellectual career. Even though Neumann was obviously unfamiliar 
with many of the most striking features of globalization, Chapters 1 and 2 
argue, his theoretical refl ections from the 1930s and 1940s provide a com-
manding basis for examining the nexus between economic globalization 
and the rule of law. As Neumann would have predicted, classical rule of 
law virtues are less common than contemporary market ideologues tend to 
claim in precisely those arenas of economic life where globalization has been 
most intense. When we examine international business arbitration, the Lex 
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Mercatoria, regulation of the international banking and fi nancial system, 
international corporate codes of conduct, the WTO, as well as many related 
areas of identifi ably global economic regulation, we see that legal decision 
making suffers from substantial irregularity and unpredictability. The ongo-
ing process of economic globalization sheds light on a number of the main 
inadequacies of Neumann’s political and legal theory. Neumann’s vision of 
the relationship between capitalism and law, for example, too often was 
overly mechanistic. Nonetheless, as Neumann’s theory accurately predicted, 
antiformal trends in global economic regulation not only tend to benefi t the 
most privileged segments of the business community, but there is also ample 
evidence that privileged economic interests often resist attempts to develop 
clear, public, and relatively general modes of legal regulation.

Of course, global business regulation is an immensely complex and rela-
tively fl uid fi eld. My brief discussion in this volume can hardly be described 
as the fi nal word. In addition, some evidence suggests that select legal are-
nas are undergoing a formalization of law along precisely those lines that 
the orthodox view of the necessary dependence of capitalism on the rule of 
law would have predicted.15 Nonetheless, Neumann’s contrarian position 
deserves a fair hearing: The empirical evidence in his favor is simply too 
strong. Even if his position turns out to be overstated, it still offers a use-
ful corrective to naïve and deeply ideological views about a necessary fi t or 
“elective affi nity” between capitalism and the rule of law.

Chapter 4 deepens the discussion of Neumann’s legal ideas, showing why 
Habermas, at least prior to the publication of his landmark Between Facts 
and Norms, posited claims about legal development and the rule of law vul-
nerable to Neumann’s criticisms. In his writings on law in Theory of Com-
municative Action (1981)16 and the Tanner Lectures he gave at Harvard 
in 1987, for example, he tended to misdiagnose the pathologies of recent 
legal development and simultaneously downplay the seriousness of some of 
the dilemmas generated by the lack of classical rule of law virtues in many 
spheres of law. Even though Between Facts and Norms goes some way 
towards correcting these weaknesses, his mature legal views—and especially 
his proposed proceduralist legal paradigm—still occasionally reproduce his 
earlier, somewhat dismissive view of classical formal law. Serving as a con-
ceptual bridge to the discussion in Part II, Chapter 4 simultaneously stresses 
the relative strengths of Habermas’ contributions to democratic theory.

Chapter 3 relates most closely to Neumann’s early or Weimar-era intellec-
tual stage as a practicing labor lawyer. As Neumann anticipated, antiformal 
trends are commonplace in that legal arena, labor regulation, where social 
confl ict proves especially intense. For those of us committed to mitigating 
the harshest inequalities of present-day capitalism, perhaps no political goal 
is more pressing than the establishment of a regime of global labor regula-
tion capable of effectively protecting labor rights beyond the increasingly 
cramped confi nes of the nation-state. Not surprisingly, left-oriented politi-
cal activists and their allies are pushing for the creation of transnational 



Introduction 9

labor standards. The evidence collected in Chapter 3, however, suggests 
that transnational labor standards are only likely to serve the interests of 
labor if they instantiate a substantial dose of traditional legal virtues. As in 
many other areas of existing global economic regulation, a paucity of clas-
sical legal virtues again plays directly into the hands of the most powerful 
political and economic interests. As Neumann similarly observed in the Wei-
mar context, antiformal trends in labor regulation too often benefi t socially 
privileged actors best situated to exploit ambiguous, private, and relatively 
informal legal mechanisms.

So why then the Frankfurt School? Its innovative theoretical insights, 
from both its fi rst and second generation representatives, are essential to a 
critical theory of globalizing capitalism. Without the Frankfurt School, we 
simply cannot respond appropriately to the challenges of globalization.





Part I

Franz L. Neumann, 
Globalization, and 
the Rule of Law





1 Franz Neumann
Legal Theorist of Globalization?

Few facets of the Frankfurt School theorist Franz L. Neumann’s political 
and legal theory are as unfashionable today as his neo-Marxist account of 
the decline of classical formal law. Even sympathetic commentators concede 
that Neumann relied on an idealized and probably unrealistic portrayal of 
classical liberal jurisprudence, as well as an excessively functionalist inter-
pretation of legal development.1 At times, Neumann indeed stressed the 
inexorable decay of modern law in a manner that obfuscates its key features 
at least as much as it helps make sense of them. Although Neumann sought 
to overcome the normative defi cits of traditional left-wing legal theory by 
ascribing an “ethical function” to the rule of law, even this facet of his theory 
always remained underdeveloped. Neumann never fully liberated himself 
from a Weberian-Marxist intellectual background that ultimately minimizes 
law’s immanent normative—and, more specifi cally, democratic—qualities.

Nonetheless, I would like to suggest that precisely those features of 
Neumann’s thinking most criticized by contemporary commentators repre-
sent a surprisingly rich starting point for understanding key contemporary 
legal trends. My aim is not to resurrect Neumann’s Marxism. It is striking, 
however, that Neumann’s brilliant account of the economic origins of the 
“deformalization” of law anticipates core legal attributes of the ongoing 
process of globalization. Furthermore, Neumann’s explanation for those 
trends seems prescient as well. Globalization provides substantial empiri-
cal support for Neumann’s thesis that the altered context of contemporary 
economic activity tends to reduces capital’s traditional reliance on relatively 
formalistic modes of law and legal reasoning. Neumann’s emphasis on the 
manner in which the traditional “elective affi nity” between capitalism and 
formal law no longer obtains within contemporary capitalism offers a useful 
corrective to contemporary neoliberal conceptions of globalization, accord-
ing to which market-oriented economic reforms and liberal legal reform 
necessarily represent two sides of the same coin.2 In contrast to the domi-
nant neoliberal view, globalization suggests that Neumann was justifi ed in 
suggesting that the relationship between capitalism and law was likely to 
be complicated by a limited interest among privileged business interests in 
achieving strict, clear, public, and prospective forms of general law.
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I begin with an explanation for why I do not consider it implausible to 
interpret Neumann as having tackled issues presently grouped under the 
rubric of globalization. I then revisit his theory of the “functional trans-
formation of law,” before suggesting its virtues as a preliminary basis for 
interpreting ongoing trends in contemporary international economic law. 
In Chapters 2 and 3, additional evidence is adduced to support Neumann’s 
counterintuitive insight that contemporary capitalism no longer relies as it 
once did on a panoply of legal institutions and devices long associated with 
the noble ideal of the “rule of law.” Before providing this evidence, however, 
I suggest ways in which the legal structure of economic globalization shows 
how Neumann’s analysis of legal development might be revised.

NEUMANN ON GLOBALIZATION

The present-day tendency to ignore the ways in which globalization rep-
resents a long-term historical process3 may lead us to miss the fact that 
features of the ongoing debate about globalization were anticipated by a 
series of heated disputes about international law in the 1930s and 1940s. 
Neumann’s main intellectual nemesis, and Germany’s leading twentieth-
century right-wing authoritarian theorist, Carl Schmitt, played a key role in 
those debates. Neumann’s response to Schmitt represents a cautious attempt 
to grapple with what we nowadays describe as globalization.

Schmitt’s infamous theory of the Grossraum [greater region] has rightly 
been criticized, not the least because of its unabashedly Nazi and anti-
Semitic connotations.4 However despicable his political aims, Schmitt’s 
account of the Grossraum nonetheless succeeded in anticipating con-
spicuous features of the present-day debate about globalization. Accord-
ing to Schmitt’s analysis, modern technology and contemporary forms of 
economic organization outstrip the legal and regulatory capacities of the 
nation-state; the increasingly supranational composition of such activity 
cries out for no less supranational forms of regionally based political and 
legal authority. Modern mass media allow political propaganda to reach 
the homes of foreigners living thousands of miles away at the blink of an 
eye; contemporary air warfare renders traditional national borders porous 
to an extent unfathomable to our nineteenth-century predecessors; markets 
and economic activity increasingly rest on complex cross-border networks. 
Existing nation-state borders consequently tend ever more to possess lim-
ited relevance given the economic and technological possibilities of a globe 
that seems to shrink in size daily, and the modern nation-state is destined to 
be jettisoned for a set of “greater regions” better attuned to the functional 
imperatives of the “space revolution” [Raumrevolution] presently revolu-
tionizing the time and space horizons of crucial forms of human activity.5 In 
this conceptual context, Schmitt not only viewed Nazi imperialism as a fi t-
ting answer to the political challenges of his time, but he also came to argue 
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that a unifi ed European continent (under German control, of course) might 
provide a better answer to the political and legal challenges at hand than 
its American and British competitors. Eerily echoing some contemporary 
right-wing critics of neoliberalism, Schmitt insisted on the need for exten-
sive state intervention within contemporary capitalism and simultaneously 
insisted that indispensable forms of state coordination of the economy were 
destined to prove ineffective when undertaken on the global scale. In other 
words, a Nazi-dominated regionalized European Grossraum might succeed 
in negotiating the regulatory challenges of contemporary social and eco-
nomic life, whereas the U.S. and British preference for a global free mar-
ket—for Schmitt, nothing more than a specifi c form of imperialism derived 
from certain special traits of U.S. and British experience—risked stumbling 
on the instabilities of laissez-faire capitalism.6

If we bracket the unsightly facets of this account for just a moment, we 
can see that Schmitt managed to foretell at least three features of the con-
temporary debate on globalization. First, he rightly identifi ed the nation-
state’s declining capacity for providing effective regulatory answers to a host 
of core—and especially economic—problems. Second, he no less accurately 
began to grapple seriously with dramatic ongoing changes in the space and 
time horizons of human activity, anticipating many facets of the present 
exchange among social theorists about the centrality of the process of “time 
and space compression” for understanding globalization. Well before Zyg-
munt Bauman, Anthony Giddens, and David Harvey, Schmitt rightly pre-
saged that we could only make sense of the decline of the nation-state by 
focusing on the manner in which the heightened pace of human activity 
tends to minimize the signifi cance of distance.7 Third, he anticipated the 
increasingly widespread view that the best way to deal with the exigen-
cies of globalization is by building regionally-based political and economic 
blocs able to protect its members from the vicissitudes of an unstable global 
neoliberalism under U.S. auspices. Of course, Schmitt would hardly have 
defended a social democratic European Union as a bulwark against the neo-
liberal “race to the bottom.” Yet he might have recognized in the European 
Union an attempt to come to grips with some of his own worries about what 
he described as the irresponsible Planfeindlichkeit [“hostility to planning”] 
of Anglo-American models of market capitalism.

From his exile at the Institute for Social Research in New York City, 
Franz Neumann carefully followed the development of a distinct Nazi dis-
course on international law, and a substantial portion of his encyclopedic 
discussion of National Socialism, Behemoth: The Structure and Practice of 
National Socialism, is devoted to providing a detailed survey of it. Unlike 
contemporary Schmitt apologists, Neumann had no illusions either about 
Schmitt’s signifi cant role in that debate or the disturbing political implica-
tions of his refl ections on the Grossraum. Although legitimately disgusted 
by Schmitt’s manifest enthusiasm for the Nazis, Neumann conceded that the 
technical and economic facets of Schmitt’s defense of the Grossraum raised 
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diffi cult questions even for those hostile to Schmitt’s normative and political 
preferences: “The decline of the state in domestic and international law is 
not mere ideology; it expresses a major practical trend.”8 In a wide-ranging 
discussion of Nazi imperialism, Neumann underscored the peculiarities of 
German development—in particular, Germany’s status as a “late-comer” to 
industrialization—in order to explain the “effi ciency and brutality” of Nazi 
imperialism.9 In the context of a world divided among “powerful states, 
each of them committed to protect its own economy,” free trade policies 
increasingly were unfeasible in interwar Europe.10 Germany’s far-reaching 
dependence on foreign trade thus meant that for Germany to integrate its 
neighbors’ economies advantageously into its own, it could no longer rely on 
“mere economic exchange . . . [O]nly with the help of political domination 
that incorporates the states into Germany’s currency system” could Germany 
hope “to trade successfully with them, that is, to transfer from them more 
labor for less labor.”11 Notwithstanding its distinct developmental traits, 
however, for Neumann there was no question that Nazi imperialism was 
integrally linked to structural components of organized (or, as he termed 
it, “monopoly”) capitalism. According to the neo-Marxist argumentation 
at the core of Behemoth, Nazi expansionism represented the most barbaric 
manifestation of trends latent within contemporary capitalist development. 
To the extent that those trends were universal, the decline in the signifi cance 
of national borders evinced by the case of Nazi imperialism suggested that 
the decay of the core institutions of the nation-state potentially constituted 
a universal phenomenon as well.

For Neumann, Schmitt’s theory of the Grossraum offered a particularly 
onerous answer to the challenges of contemporary capitalist economic 
development, just as the emergence of Nazism represented a paradigmatic 
attempt to achieve political and legal forms suitable to the profound 
pathologies of monopoly capitalism. Neumann offered two responses 
to the Nazi theoreticians of the Grossraum of special interest for the 
present-day debate on globalization. First, he considered the claim that the 
achievement of a European Grossraum would allow for the unshackling of 
Germany from the pressures of the world economy wishful but misleading 
ideological talk. In contrast to a picture of the Grossraum as a protective 
shield against global capitalism, Neumann pointed out that a German-
dominated Europe would probably remain dependent on foreign trade 
(in particular, for raw materials); Germany’s real aim was to manipulate 
its hegemonic position within a regionalized European economic and 
political bloc in order to gain protection from some imports while using 
its enhanced powers to gain greater access to foreign markets.12 Neumann 
thereby rightly intimated that the relationship between regional blocs and 
the global economy might take a variety of distinct forms. In the Nazi case 
(and in Schmitt’s corresponding theory of the Grossraum), regionalization 
represented nothing more than an assault on the indispensable achievements 
of universalistic liberal international law. Its claim to immunize Germany 
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from the global economy in reality constituted a mask for improving 
the competitive position of Germany’s leading capitalist interests within 
the global economy at large. Neumann’s warnings on this point remain 
relevant today.13

Second, Neumann seemed to interpret Schmitt’s account of the decline 
of the nation-state as containing a kernel of truth but as overstated none-
theless. Perhaps he would have accused Schmitt of succumbing to what 
David Held more recently has aptly described as the “hyper-globaliza-
tion thesis,” according to which the traditional nation-state has now been 
stripped of any meaningful instruments for stemming the tide of globaliza-
tion.14 In any event, Neumann ultimately embraced an institutionally defen-
sive position, according to which the gradual decline of the nation-state 
“expresses a major practical trend,” while nonetheless continuing to insist 
on the lasting achievements of the Westphalian system of states in the face 
of the Nazi threat. For Neumann, the modern notion of the legal equality 
of states guarantees a modicum of predictability in international politics. 
Schmitt’s quest to replace the traditional state system with a narrow set of 
Grossräume—each committed to developing a legal system appropriate to 
its “distinct” and particularistic ethnic and racial attributes—should remind 
us of the “progressive” functions of traditional notions of state sovereignty. 
The nation-state may be experiencing decay, but allowing it to be replaced 
by an international system that sheds the universalistic impulses of the mod-
ern state system would inevitably leave us with a system vastly more brutal 
than the existing one.15

Of course, whether Neumann would continue to insist on the progressive 
implications of state sovereignty in the context of contemporary attempts 
to develop liberal-democratic forms of regional authority (for example, the 
European Union) must remain an open question. At the very least, his skep-
ticism forces those of us committed to developing new forms of transna-
tional political and economic authority to make sure that they offer real 
gains in terms of self-government and the rule of law.16

The Decline of Formal Law

These introductory comments place Neumann’s account of the deformal-
ization of classical formal law in a fresh light. Neumann, of course, argued 
that the decline of classical law was ultimately generated by the economic 
structure of contemporary monopoly capitalism, and thus represented a 
more or less universal trend. In monopoly capitalism, Neumann posited, the 
classical entrepreneur tends to be replaced by cartels, syndicates, and mas-
sive bureaucratic fi rms of which he becomes little more than a functionary; 
capital and management functions diverge; the classical market declines 
and state intervention takes on unprecedented signifi cance; many economic 
risks are eliminated for the largest fi rms. To the extent that “the antago-
nisms of capitalism are operating in Germany on a higher and, therefore, a 



18 Frankfurt School Perspectives

more dangerous level,” however, Nazi-dominated Europe provided a more 
unadulterated example of legal decay than the capitalist liberal democra-
cies.17 Since nonformal law chiefl y serves privileged private interests, for 
Neumann it was no accident that the legal order most immediately sub-
ject to the interests of the oligarchic sectors of capitalism, Nazi Germany, 
would ultimately abandon classical formal law in a more radical manner 
than its rivals. The destruction of the rule of law was most complete under 
Nazism chiefl y because of the virtually unchallenged hegemony there of 
the most privileged capitalist classes, in contrast to the situation in liberal 
democracy where political and legal devices function to limit the infl uence 
of monopoly capital.

I am not interested in defending every facet of Neumann’s Marxist inter-
pretation of Nazism here; its weaknesses have been widely documented. 
Nevertheless, it is telling that Neumann’s interpretation of Nazi imperial-
ism at least indirectly suggests a provocative view of the nexus between law 
and economic globalization. As we saw above, Neumann was well aware 
of the manner in which Nazi-dominated Europe constituted a developmen-
tal response to the nation-state’s declining ability to grapple with the tech-
nical and economic imperatives of contemporary society: Visions of a Nazi 
Grossraum provided an ominous answer to the growing mismatch between 
the traditional nation-state and the transnational scope of key technical 
and economic activities. So Neumann’s account of the relationship between 
the Nazi political economy and the decline of classical formal law, at least 
implicitly, amounts to suggesting that some features of what we presently 
describe as “globalization” are likely to exacerbate antiformal trends in 
the law.

We need not engage in tortured textual exegesis, however, in order to 
construct an account of the relationship between globalization and legal 
development on the basis of Neumann’s ideas. His most well-known claim 
is that the transition from a relatively egalitarian mode of classical com-
petitive capitalism to contemporary monopoly capitalism undermines the 
economic basis for a legal order resting on clear, prospective, and public 
general norms. These norms constituted the centerpiece of the traditional 
liberal ideal of the rule of law:

If the sovereign is permitted to decree individual measures, to arrest 
this or that one, to confi scate this or that piece of property, then the 
independence of the judge is extinguished. The judge who has to ex-
ecute such individual measures becomes a mere policeman. Real inde-
pendence presupposes the rule of the state through general laws.18

In a competitive capitalist economy characterized by a rough equality 
among economic competitors, generality within the law was likely to be 
supported by a broad range of economic actors. General law was then not 
only legally advantageous but also economically sensible because individual 
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legal interventions violated the principle of the equality of competition 
basic to a classical market economy.19 In a mode of capitalism dominated 
by huge corporations possessing quasi-monopolistic status and numerous 
advantages vis-à-vis small entrepreneurs, general law becomes economi-
cally anachronistic:

In a monopolistically organized system the general law cannot be su-
preme. If the state is confronted only by a monopoly, it is pointless to 
regulate this monopoly by general law. In such a case the individual 
measure is the only appropriate expression of the sovereign power.20

The key political question then becomes who possesses the authority to issue 
such individual measures, and whose interests are served by them. Neu-
mann believed that the democratic welfare-state at least provided a forum 
in which the interests of subordinate social groups could gain recognition 
by nontraditional forms of lawmaking; his own commitment to Weimar 
labor law represented an attempt to establish new modes of post-classical 
law sensitive to the needs of the German working classes. But the collapse of 
Weimar indicated to him that such experiments were likely to prove fragile 
given the special position of monopoly capital within contemporary soci-
ety. Privileged private interests would try to reduce the regulatory burdens 
placed on them in the democratic welfare state by pursuing a legal order 
better suited to their interests. They would tend to prefer legal forms in 
which their economic advantages might gain unmediated expression. For 
Neumann, the proliferation of vague, open-ended standards within contem-
porary law helped pave the way for the democratic welfare state. Nonfor-
mal legal forms might easily portend direct domination by large capitalist 
interests as well, however:

Legal standards of conduct (blanket clauses) serve the monopolist . . . 
Not only is rational law unnecessary for him, it is often a fetter upon the 
full development of his productive forces . . . rational law, after all, serves 
also to protect the weak. The monopolist can dispense with the help of 
the courts since his power to command is a satisfactory substitute.21

Unless effectively hemmed in by liberal-democratic political institutions along 
with welfare state devices geared towards providing the working classes with 
some say in economic affairs, privileged economic interests are likely to make 
the most use of their de facto power advantages by minimizing meaningful 
legal constraints on their actions. Easily manipulated legal norms serve this 
purpose well, as do a host of related legal trends allowing the interests of 
large capitalists to avoid scrutiny by the ordinary courts of law. According 
to Neumann, precisely this had occurred within Nazi Germany, and thus 
Nazism represented a forceful warning to defenders of the rule of law every-
where about the dangers posed to it by contemporary capitalism.
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Similarly, Neumann postulated that contract law was inevitably hol-
lowed out by the transition from classical to contemporary capitalism. In 
early capitalism, the notion of a free contract rested on social as well as 
juridical postulates, as it presupposed a rough equality between economic 
competitors, and thus a real possibility that contractual relations might rest 
on a meaningful degree of reciprocity.22 Contractual freedom, however, was 
soon reduced to its narrowly juridical features; even those contracts agreed 
to by manifestly unequal partners (between large and small businesses, for 
example) were deemed legitimate as long as a minimal set of formal-legal 
conditions were met. In this transformed view, contractual freedom was 
preserved even if the contract at hand managed to strengthen the position 
of a privileged monopolist. “Even when utilizing the form of the contract, 
his [that is, the monopolist’s] economic power enables him to impose upon 
consumers and workers all those rules that he deems indispensable and that 
the other parties are forced to accept if they want to continue to exist.”23 
Neumann worried that contemporary trends pointed to the demise of even 
those minimal protective functions performed by a narrowly juridical con-
ception of contractual liberty, which at the very least guaranteed predict-
ability in legal affairs by striving to provide a clear statement of the rights 
and obligations of parties to a transaction. For example, labor contracts 
always obscure structural inequalities between capital and labor. Yet fi del-
ity to classical rule of law virtues (clarity, prospectiveness, and cogency) in 
labor agreements helps circumscribe capital’s potentially awesome preroga-
tives. In Nazi Germany, Neumann hinted, monopoly capital found itself 
in the envious position of freeing itself from even such relatively minimal 
legal restraints. Contracts were increasingly jettisoned in favor of untram-
meled forms of discretionary command suited to the preservation of the 
hegemonic position of key capitalist interests. Even where contracts manage 
to survive in contemporary society, however, they often rely on vague, open-
ended, and moralistic phrases lacking a precisely defi nable justiciable mean-
ing, thereby opening the door to their manipulation by economic interests 
in possession of the greatest de facto power.24

Now one surely could squabble with many features of this story. None-
theless, for those familiar with the ongoing debate about globalization and 
the law, Neumann’s diagnosis should seem remarkably prophetic. The most 
impressive study of global business regulation presently available notes that 
“the rule of law is not as infl uential in global regulatory regimes as it is in 
liberal nations . . . International regulation is not characterized by a rule 
of law which constrains.”25 The authors of the same study simultaneously 
point out that “the recurrently most effective actors” in global regulation 
are presently large corporations.26 Those legal arenas pivotal to economic 
globalization are plagued by antiformal trends arguably as far-reaching as 
those that grabbed Neumann’s attention over fi fty years ago. Core features 
of international economic law remain, to a substantial degree, soft law 
lacking in key classical rule of law virtues. Moreover, substantial evidence 
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suggests that the most privileged sectors of the global economy tend to ben-
efi t disproportionately from this scenario. In accordance with the spirit of 
Neumann’s own refl ections, let me briefl y underscore some crucial antifor-
mal trends in contemporary global economic law. In Chapters 2 and 3 we 
explore them in greater depth.

First, international business arbitration today is fl ourishing as a device 
for resolving disputes in the sphere of transnational transactions. Yet the 
legal structure of international business arbitration remains fl exible and dis-
cretionary, characterized by a relative absence of the formal legal virtues 
of generality, publicity, clarity, and constancy. A vast legal literature now 
documents the manner in which arbitrators make use of the Lex Mercatoria 
and its indisputably vague clauses. Made up substantially of “general prin-
ciples” (“usages of faith,” “good faith”), the Lex Mercatoria provides sur-
prising support for Neumann’s prediction that in contemporary capitalism 
large business fi rms are likely to dispense with formal law.27 Although inter-
national business arbitration appears to be undergoing a process in which 
its limited legalistic features have recently been fortifi ed, it remains a system 
in which confi dentiality is far-reaching and recourse to clearly focused legal 
rules (and standing precedent) circumscribed. Moreover, international busi-
ness seems to be responding to evidence of a creeping legalization within 
international business arbitration by seeking alternative dispute resolution 
devices even more profoundly antiformal in character. Traditional forms of 
commercial arbitration now face a whole range of competitors (including 
variants of mediation and conciliation geared towards the business com-
munity) promising the speedy resolution of confl icts. A key selling point to 
global business for these modes of dispute resolution is their limited reliance 
on traditional formalistic legal devices. Many practitioners of international 
business arbitration worry that it has become too akin to traditional judicial 
settings, aggressively demanding a rollback of even the rather limited for-
malistic attributes of present-day international commercial arbitration.28

Similarly, existing forms of transnational regulation for multinational 
corporations (MNCs) and international fi nance are weak on traditional rule 
of law virtues.29 Thus far, attempts at the transnational level to develop a 
clear set of strict guidelines for (MNCs) have generally been successfully 
subverted by large fi rms promising to develop their own voluntary “codes of 
conduct.” But voluntary corporate codes of conduct are typically vague and 
open-ended, enforcement procedures are feeble or even nonexistent, and 
they rarely provide meaningful protection to those (especially employees) 
affected by them.30 The dominant trend within transnational banking regu-
lation is to move away from the model of imposing “strict, uniform, quanti-
tative limits on the activities of the banks” in favor of outsourcing important 
elements of regulatory activity to the banks themselves.31 Although much can 
be said in favor of this approach as a way of grappling with the dynamism 
of the fi nancial sector, it not only raises diffi cult questions for defenders of 
the rule of law, but even those sympathetic to it worry about its high price in 
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terms of democratic legitimacy.32 Neumann’s anxieties about the specter of 
nontraditional modes of law that ultimately represent an abandonment of 
liberal law’s normative bases of legitimacy remain apposite to contemporary 
debates about self-regulation within global business.

What then of more ambitious intergovernmental attempts—most nota-
bly, the World Trade Organization (WTO)—to develop an effective trans-
national legal basis for the global economy? The WTO’s dispute resolution 
devices hardly conform to traditional models of strict legality despite the 
WTO’s self-advertised loyalty to the “rule of law.” The WTO Agreement 
is “riddled with exceptions—grandfather clauses, waivers, balance-of-pay-
ment exceptions,” along with vague and open-ended clauses, loopholes, and 
sectoral exemptions.33 It provides substantial room for a highly discretionary 
process of adjudication; many of its decisions are likely to strike even those 
familiar with the complex norms making up the WTO legal system as con-
troversial. WTO tribunals are confi dential as well, and opinions expressed 
in the tribunal reports remain anonymous. This failing not only represents 
a violation of the modern ideal of the publicity of law, but it works in con-
junction with the WTO’s discretionary system of norms to raise the specter 
of an irregular system of adjudication whose only real commitment is to the 
core neoliberal beliefs presently driving WTO policy. The fact that WTO 
judges tend to share neoliberal assumptions hardly proves reassuring on this 
point either.34

The question of which social groups are best served by antiformal trends 
in present-day global economic law obviously is a complicated matter. But 
many commentators believe that so far they have proven especially oppor-
tune for privileged “global players” best able to exploit a soft legal struc-
ture porous to the infl uence of powerful economic groups.35 International 
business arbitration is favored by transnational business in part precisely 
because it allows them to minimize the impact of other social constituen-
cies on their activities; it represents an updated form of what Judith Shklar 
described as “arbitration under chamber of commerce auspices” whose very 
structure is geared towards maximizing the autonomy of businesses party 
to a dispute.36 Multinational corporate codes of conduct too often provide 
a pseudo-legalistic window-dressing for the mistreatment of labor in poor 
countries; new modes of regulation within international fi nance arguably 
have helped rid the international fi nancial system of its most blatant pathol-
ogies, yet consumers and others infl uenced by international fi nance have 
exercised little say over the emerging regulatory system. In any event, no one 
is plausibly arguing that existing global economic law is working to alleviate 
the injustices of contemporary capitalism or reducing the vast gap separat-
ing the rich from the poor on our ever more polarized planet.

The ongoing globalization of capitalism has also spawned a number of 
ambitious attempts to harmonize contract law in order to facilitate cross-
border transactions. In this vein, the UN Commission on International 
Trade Law (UNICTRAL), International Institute for the Unifi cation of 
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Private Law (Unidroit), and the Commission on European Contract Law 
have tried to reform of contract law so as to make it better suited to the 
dictates of a global economy. Transnational economic activity continues to 
require a network of enforceable contracts; Neumann’s overstated Nazi-era 
expectation that contracts might disintegrate altogether remains unfulfi lled. 
Nonetheless, substantial evidence confi rms his prediction that fundamental 
changes in the nature of contemporary capitalism—in this case, the transi-
tion to an increasingly transnational economy—would likely contribute to 
the further deformalization of contract law.

In the legal literature on globalization and contract law, there is now a 
virtually universal consensus that transnational exchanges must be free of 
the excessively “static” as well as “infl exible and irrevocable legal remedies” 
presumably characteristic of earlier forms of contract law.37 In this view, 
heightened possibilities for discretionary judicial activity are called for, and 
reliance on just those “general principles” whose implications Neumann 
considered so ambivalent is now identifi ed as a central device for making 
discretion possible. Indeed, one object of Neumann’s own anxieties, section 
242 (“in good faith”) of the German Civil Code, features strongly in the 
Unidroit Principles of International Commercial Contracts and the Prin-
ciples of European Contract Law prepared by the European Commission 
on Contract Law.38 A pervasive theme in the burgeoning legal literature 
on transnational contracts is the need for “dynamism” within contracts, 
along with growing skepticism concerning the virtues of traditional forms of 
codifi cation, “many of us are becoming increasingly sensitive to the extent 
that codifi cation of commercial law has not proven to be the most desirable 
goal.”39 Legal practitioners are no less unambiguous when describing the 
motivating force behind the general movement towards increased depen-
dence on open-ended principles within transnational contracts: The chang-
ing contours of contract law are “primarily driven by business practice, 
not the grand theoretical structures of legal scholars” too often infl uenced 
by (allegedly) anachronistic and formalistic legal notions.40 Commercial 
practice should directly shape contracts, and business practice in the global 
economy increasingly requires elasticity in the law:

[i]f a contract appears insuffi ciently explicit to furnish a direct state-
ment of the parties’ rights, duties, powers, and liberties, then the arbi-
trators will construct it and fi ll the gaps in it by recourse to their own 
knowledge of how commerce works in practice, and how commercial 
men [sic] in the relevant fi eld express themselves . . . What is important 
is the arbitrator should keep constantly in mind that he is concerned 
with international commerce, with all the breadth of horizon, fl exibility, 
and practicality of approach which that demands.41

Of course, this trend hardly confi rms Neumann’s claim that antiformal 
trends in contract law are of greatest benefi t to the most privileged segments 
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of the capitalist economy. In fact, Neumann’s own account of the transfor-
mation of competitive into monopoly capitalism fails to offer a suffi cient 
conceptual framework for making sense of the process of economic global-
ization. The economic developments at hand are far more multifaceted and 
complex; some of Neumann’s economic claims (for example, concerning the 
internal structure of the fi rm) are now badly in need of revision. If we keep in 
mind, however, that fi rms operating on the global level (and thus most likely 
to make use of the emerging contractual forms described here) more likely 
than not to belong to the most privileged sector of the capitalist economy, 
Neumann’s claim that the largest and most powerful capitalist interests are 
likely to seek nonformal modes of law seems anything but outdated.

Law in High-Speed Capitalism

Neumann believed that powerful capitalist interests tried to escape the 
confi nes of Weimar’s cautious quest to develop the outlines of the mod-
ern regulatory and welfare state by irresponsibly opting to support fascist 
dictatorship. As noted earlier, he considered the decline of classical formal 
law for the most part irreversible; which social interests could successfully 
harness antiformal legal trends hence became the key political question. In 
the Weimar Republic, socially subordinate groups possessed a real chance 
to infl uence legislation. The Nazis promised to eliminate that infl uence; key 
business interests thus were willing to take their chances with the Nazis.42 
Even though it would be manifestly absurd to equate fascist dictatorship 
with globalization, it might be useful to apply elements of Neumann’s analy-
sis to contemporary legal development. Economic globalization rests on a 
variety of distinct (technological, political, as well as immanently economic) 
sources. Nonetheless, it is striking that one of its more striking facets con-
sists of the attempt to release key forms of legal decision-making author-
ity (international arbitration, for example, or the WTO) from the direct 
oversight of the regulatory and welfare states that came to determine the 
contours of nationally based polities in signifi cant segments of the devel-
oped world in the postwar era. Whatever its fl aws, nation-state based lib-
eral democracy provided relatively substantial possibilities for social groups 
historically excluded from the political process to shape both legislation 
and the administration of justice in accordance with their needs. From the 
perspective of Neumann’s analysis, it should come as no surprise that privi-
leged business interests ultimately sought to throw off the burdens of the 
postwar regulatory and welfare states; globalization, in part, represents one 
result of that backlash. David Harvey’s fascinating analysis of the manner in 
which the economic crisis of the 1970s played a powerful role in initiating 
the economic changes that we now associate with globalization accords dis-
turbingly well with elements of Neumann’s own analysis of how the Great 
Depression generated new economic and political strategies within German 
industry. In both cases, a severe crisis not only forced key business groups 
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into an increasingly hostile political stance vis-à-vis the achievements of 
the regulatory and welfare state, but also unleashed a series of economic 
innovations (Harvey talks of “post-fordism”) ultimately subversive of those 
achievements as well.43

The precise nature of the relationship between traditional forms of 
national authority and the emerging modes of transnational business regu-
lation described above is a complicated matter that would take us beyond 
the scope of this essay. Yet the ascent of international business arbitration, 
proliferation of soft law and self-regulation, and establishment of the WTO 
arguably constitute ambitious attempts to minimize the potential impact of 
the democratic nation-state over the supervision of globally operating busi-
nesses. Nonformal modes of law were obviously commonplace in the post-
war welfare and regulatory states. Yet they were often overseen by political 
and legal bodies resting on liberal democratic procedures and committed 
to the ideals of the regulatory and welfare state. Whatever the legal ills of 
the regulatory and welfare state from the standpoint of traditional jurispru-
dence, they often represented a worthwhile trade-off in the quest to assure 
democratic legitimacy and social stability. The same cannot be said about 
most present-day forms of transnational business regulation. In order to free 
itself from what Carl Schmitt angrily described as the regulatory burdens of 
the “weak quantitative total state,” business groups in the 1930s pursued 
a risky—and occasionally self-destructive—alliance with right-wing dicta-
torship. At the beginning of the twenty-fi rst century, powerful economic 
interests may no longer need the help of a right-wing dictatorship in order 
to ward off challenges from below. Instead, they can preach the virtues of 
the “rule of law,” while in fact establishing dispute resolution devices for 
the global economy that perpetrate their privileged position and make a 
mockery of traditional rule of law virtues. Where economic and technologi-
cal innovations permit large-scale business to reduce the de facto and de jure 
signifi cance of national regulation while simultaneously opting for an alter-
native supranational regulatory system lacking the minimal preconditions 
of formal legality (generality, clarity, prospectiveness, and publicity), we risk 
abandoning precisely those features of liberal democracy that allowed it to 
rein in privileged economic interests.

Many criticisms have rightly been directed at Neumann. My argument 
suggests two additional ones. First, like his colleagues in the Frankfurt 
School, Neumann was too quick to see the transition from liberal democ-
racy to fascism as portending western civilization’s general course of devel-
opment. According to the argument developed here, he was right to worry 
about the “elective affi nity” between contemporary capitalism and antifor-
mal legal trends, even if many details of his account today must be consid-
ered misleading and even incorrect. But he was clearly wrong to imply that 
the elective affi nity between contemporary capitalism and antiformal legal 
trends might only realize itself fully within fascist dictatorship; the present-
day course of globalization suggests that alternative developmental paths 
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cohere with the basic outlines of this trend as well. At the same time, even 
here Neumann still provides useful guidance. An immediate implication of 
his analysis is that one of the great political questions of our times is likely 
to concern the possibility of subjecting antiformal trends in international 
economic law to democratic and social purposes. Indeed, this is one of the 
key questions confronting participants in the ongoing debate about the 
prospects of transnational democracy and, on an even more immediate 
political level, the possibility of a democratic and socially sensitive Euro-
pean Union.

Second, Neumann’s tendency to underscore the manner in which vague 
and open-ended legal clauses directly serve privileged economic interests 
means that his understanding of the nexus between capitalism and defor-
malized law too often took an overly mechanistic form. The legal literature 
on globalization hints at a more complex picture. To be sure, substantial 
evidence confi rms Neumann’s expectation that large fi rms often prefer 
antiformal law for reasons familiar to anyone who has spent time at the 
children’s playground: When the rules of the game are vague or unclear, 
it is often the biggest boys (and sometimes girls) who succeed in enforcing 
their interpretation on the other players. This is only the tip of the iceberg, 
however. Transnational economic processes are characterized by high lev-
els of simultaneity and instantaneousness, chiefl y because new technologies 
(rapid-fi re computerized economic transactions, for example) are playing a 
pivotal role in the global economy. The globalization of fi nancial markets 
would be unimaginable without the dramatic recent developments in infor-
mation technology, as would numerous parallel developments among major 
“global players.” Subcontracting, outsourcing, “small batch” and short 
production runs, and “just in time” inventory fl ows and delivery systems: 
each of these innovations can be interpreted as manifestations of a larger 
trend towards accelerating production and consumption, and each has been 
facilitated by technological changes allowing transnational enterprises to 
minimize the signifi cance of distance and duration while maximizing the 
economic opportunities provided by new possibilities for instantaneousness 
and simultaneity. To be sure, modern capitalism has always operated to 
revolutionize the time and space horizons of economic activity. As Harvey 
reminds us, capitalism is a

revolutionary mode of production, always searching out new organiza-
tional forms, new technologies, new lifestyles, new modalities of pro-
duction and exploitation and, therefore, new object social defi nitions of 
. . . time. The capacity to measure and divide time has been [constantly] 
revolutionized, fi rst through production and the diffusion of increas-
ingly accurate time pieces and subsequently through close attention to 
the speed and coordinating mechanisms of production (automation, ro-
botization) and the speed and movement of goods, people, information, 
messages, and the like.44
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Nevertheless, when high-speed forms of informational technology make it 
possible for fi rms to produce distinct components of a single commodity in 
dozens of different countries, or when internet stock brokers in Hong Kong 
can communicate instantaneously with their peers in Toronto, it becomes 
diffi cult to deny that the time and space horizons of contemporary economic 
activity are experiencing especially far-reaching changes in our day and age. 
Although always essential to capitalism, the “compression of space and 
time” is now taking particularly dramatic forms, as evinced by a variety of 
economic innovations deriving from new technologically based possibilities 
for instantaneousness and simultaneity.

Neumann’s legal theory never adequately thematizes this feature of capi-
talist development, notwithstanding its obvious centrality to Karl Marx’s 
own account.45 Yet its implications are profound for legal development. The 
literature on globalization includes numerous suggestions that traditional 
formalistic legal procedures too often are rapidly rendered anachronistic 
given the dynamic character of contemporary economic change and high 
speed pace of innovation: The “half-life” of many forms of traditional 
legal regulation indeed appears to be undergoing a dramatic decline. The 
legal sociologist Boaventura de Sousa Santos adeptly captures the enigma 
at hand at when he points out that the “speed and social acceleration” of 
contemporary social and economic processes means that “law will be eas-
ily trapped in the dilemma: either to remain static and be ignored, or to 
keep up with social dynamics and be devalued as a normative reference.”46 
Unidroit justifi es its own reliance on “soft” law by underscoring the neces-
sity of contractual law able “to take account of the constantly changing cir-
cumstances brought about by the technological and economic developments 
affecting cross-border trade practice.”47 In a discussion of corporate codes 
of conduct, the political scientist Kathryn Sikkink has suggested that large 
transnational corporations (TNCs) are often hostile even to relatively mod-
est forms of strict, codifi ed regulations because “[f]lexibility in export and 
marketing strategies is one of the essential requirements of a corporation, 
and . . . detailed, specifi c marketing regulations . . . could seriously hamper 
the TNC’s ability to organize its activities globally.”48 In the same vein, a 
prominent international business lawyer observes that large transnational 
fi rms are now oftentimes hostile to “hard” transnational regulation because 
“[a]dvanced technology and organizational techniques permit MNCs to 
transmit information, shift production, alter marketing strategy, and other-
wise adapt to changing business conditions on a scale and a pace unthink-
able only a decade or two earlier.”49 The altered time and space horizons of 
crucial forms of transnational economic activity means that strict uniforms 
norms are likely to constrain large fi rms so as to reduce unduly their capac-
ity for dealing with the breathtaking pace of change in the global economy.

On one level, this diagnosis merely confi rms Neumann’s prescient obser-
vations from the 1930s and 1940s: Contemporary capitalism offers a sur-
prising challenge to traditional conceptions of the rule of law as resting on 
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strict, clear, prospective, general norms. But it also raises the ante for those 
of us sympathetic to a relatively traditional concept of the rule of law. To 
the extent that the deformalization of law seems integrally related to the 
dynamism of contemporary economic development, how can we preserve 
that dynamism while simultaneously guaranteeing a reasonable measure of 
rule of law virtues? Must we choose between the rule of law and a system 
of production driven incessantly to accelerate the pace of economic life? Or 
might it be possible to preserve what is worthwhile about the dynamism of 
contemporary economic life—and achieve both greater social justice and 
the rule of law?

The intellectual legacy of Franz Neumann offers no easy answers to these 
questions. But Neumann’s much-maligned legal theory provides an excel-
lent starting point for helping us formulate them.



2 Economic Globalization 
and the Rule of Law

Faith that the ongoing globalization of the capitalist economy is destined 
to strengthen the rule of law is virtually universal today. Most mainstream 
political rhetoric marries economic liberalism to the rule of law: The loaded 
phrase “market democracy” is repeated with depressing regularity in order 
to express the purported verity that the worldwide pursuit of neoliberal eco-
nomics, representative democracy, and the rule of law are all pieces of the 
same pie. Within the scholarly community, Friedrich Hayek is only the most 
infl uential recent intellectual to insist that the intensifi cation and integration 
of international capitalism is conducive towards augmenting the rule of law 
both at home and abroad.1 Yet free market thinkers are hardly alone in their 
embrace of this position. A host of centrist and even left-wing students of eco-
nomic globalization similarly exhibit a knee-jerk belief in an “elective affi nity” 
between capitalism and the rule of law.2 Left and right diagnoses of globaliza-
tion and legal development often concur. The major difference is that the free 
market right celebrates globalizing capitalism and the emergence of comple-
mentary international legal structures, whereas the left often remains skeptical 
of globalization and emerging forms of transnational legal coordination.

As I suggested in Chapter 1, however, the commonplace assumption of 
an “elective affi nity” between economic globalization and the rule of law 
may be misleading. Some evidence does suggest that economic globalization 
is generating a unifi cation of basic technical standards within a wide array 
of economic sectors.3 Nonetheless, a careful examination of novel forms 
of legal decision making most closely connected to economic globalization 
shows that they exhibit only a limited dose of those legal virtues typically 
associated with the traditional ideal of the rule of law. Economic globaliza-
tion relies on ad hoc, discretionary, closed, and nontransparent legal forms 
fundamentally inconsistent with a minimally defensible conception of the 
rule of law. Furthermore, I argue that what the Frankfurt School theorist 
Franz L. Neumann would probably have described as the pervasive Situ-
ationsjurisprudenz [situational jurisprudence] of contemporary capitalism, 
pace neoliberal claims to the contrary, cannot be described as an atavis-
tic leftover from the dark ages that predates the victorious ascent of free 
market ideology on the global scale in the 1980s.4 The rule of law often 
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remains incomplete because the economic giants who have gained the most 
from globalization benefi t unambiguously from discretionary, informal, and 
situation-specifi c forms of legal activity. In a political and economic climate 
characterized by fervent competition between states driven to attract and 
cultivate economic investment, nation-states have undertaken little action to 
counter international capital’s preference for porous, open-ended law.

I then suggest that the experience of contemporary economic globaliza-
tion raises fundamental questions for both traditional and contemporary 
legal theory. The widely accepted view that capitalism presupposes a sub-
stantial amount of legal predictability may be overstated in an era in which 
the ongoing “compression of space and time” provides economic actors 
with the ability to conduct economic transactions at a lightning pace.

LAW IN A GLOBAL AGE

Let me begin by defi ning two central concepts. First, I follow intellectual con-
vention by defi ning the rule of law as requiring that state action rests on legal 
norms (a) general in character, (b) relatively clear, (c) public, (d) prospective, 
and (e) stable. According to the mainstream of liberal jurisprudence, only 
laws of this type can help provide legal equality, assure fair notice, and guar-
antee the accountability of power holders. Generality protects against arbi-
trariness by demanding that like cases are treated in a like manner. Clarity 
means that the activities of those who apply or enforce the law can be held 
to relatively coherent standards and thus potentially controlled by those sub-
ject to the law. Publicity demands that citizens have fair notice of when and 
how those with power will intervene. Similarly, laws must exist at the time 
an act is committed in order to furnish fair notice. Secret and retroactive 
laws make it impossible for citizens to know how power holders are permit-
ted to act. Stability within law not only facilitates fair notice but also helps 
bind offi cials to legal norms and minimizes potentially unwanted exercises of 
discretion. Rapid or confusing changes within law exacerbate the possibility 
of unaccountability and potentially allow power holders to usurp powers 
that may not properly belong to them. In the traditional view, only a system 
of legal norms of this type can hope to assure a minimum of predictability 
and determinacy within legal decision making. In this vein, we might easily 
accept the gist of Hayek’s famous quip that “stripped of all technicalities this 
[that is, the rule of law] means that government in all its actions is bound 
by rules fi xed and announced beforehand—rules which make it possible to 
foresee with fair certainty how the authority will use its coercive powers in 
given circumstances, and to plan one’s individual affairs on the basis of this 
knowledge.”5 For the sake of argument, it is probably best to downplay 
other conditions that one justifi ably might include in a full-fl edged defi nition 
of the rule of law—for example, the existence of independent courts outfi t-
ted with effective review powers. The reason for this is that both judicial and 
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enforcement mechanisms remain notoriously underdeveloped in interna-
tional private law; this is true of most of the legal arenas to be discussed here 
as well. Yet it would be trivial to claim that they thus lack a legal character 
simply because their enforcement mechanisms are weak, just as it would be 
unfair to claim that the United Nations lacks any legal signifi cance what-
soever because its enforcement instruments remain inadequate. Far more 
interesting here is the question of whether we can detect evidence of a move 
towards a minimum of legality (that is, generality, clarity, publicity, prospec-
tiveness, and stability in rules), a basic presupposition of the rule of the law 
in any more ambitious sense of the term, in novel forms of international eco-
nomic coordination. The problem at hand is elucidated somewhat by means 
of James Rosenau’s helpful conceptual distinction between “governance” 
and “government,” where governance refers both to international organiza-
tions (for example, the World Trade Organization or International Mon-
etary Fund) backed by formal political authority deriving from the combined 
power of member nation-states, as well as nongovernmental mechanisms 
based on shared goals that may or may not exercise police powers. Gover-
nance is a broader category than government. The distinction is helpful for 
us because the former term includes both explicit intergovernmental insti-
tutions and a variety of emerging international decision-making structures 
whose relationship to the formal authority of existing nation-states remains 
ambivalent. For our purposes, the legal character of nongovernmental bod-
ies in the international political economy is just as important as the familiar 
question of whether formal organizations (for example, WTO) possess some 
of the minimal features of the rule of law.6

The ambivalent term “economic globalization” also requires clarifi ca-
tion. We need to guard against the dangers of an overstated model of glo-
balization, in which market openness and capital mobility are exaggerated, 
and the fact that economic integration today primarily takes the form of 
regional triadization, is simply ignored. Too often, sloppy usage of the term 
economic globalization unfairly cripples those who hope to make legitimate 
use of both nation-state and emerging regional political devices in order to 
grapple with the pathologies of neoliberal globalization. Nation-states still 
do have an important role to play in the regulation of markets, multinational 
corporations (MNCs) remain home-based in many meaningful ways, trade 
and exchange are not fully global in the literal sense of the term (in part 
because substantial sections of the international economy have simply been 
ignored by most foreign investors), and not all present-day trends towards 
market openness are historically unprecedented. At the same time, the term 
economic globalization remains helpful to the extent that it captures the (a) 
internationalization of capital and fi nancial markets, (b) increases in the 
volume of trade in semimanufactured and manufactured goods between the 
industrialized economies, (c) growing importance of MNCs in the world 
economy, and (d) near universal movement towards regional economic and 
political blocs (NAFTA, ASEAN, EU).7 It is also helpful if (e) conceived as 
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including what Susan Strange and John Stopford have described as the “new 
pragmatism” between capital and individual nation-states.8 Neoliberalism is 
now so hegemonic that even the poorest members of the international politi-
cal community today generally accept the dogma that states should do all 
they can to attract and support both national and international capital. The 
result is a fi erce intensifi cation among (and within) nation-states for capital 
that takes a variety of both old and new forms: increased government-sup-
ported research and education outlays for “national champions” and for-
eign fi rms considered economically useful, tax breaks, and a multiplicity of 
direct and indirect subsidies. Although it remains true that global business 
has turned a cold shoulder to Africa and some other parts of the world, an 
aggressive quest to attract and cultivate foreign investment, in some contrast 
to the situation in the 1970s when MNCs often met with skepticism and 
even hostility, has become truly global in character.9 Collaboration between 
government and the relatively oligopolistic fi rms prominent internationally 
has become the rule and not the exception to an extent that probably would 
have surprised even political moderates just twenty years ago.10

Towards a Global State of Exception?

By means of a survey of four legal areas (international business arbitration, 
business taxation, fi nance and banking regulations, and GATT) pivotal to 
economic globalization, I want to begin to show how this “new pragma-
tism” has paved the way for a number of alarming legal trends. Although 
neoliberals still harp on the need for more ambitious international legal 
reforms in order to strengthen market competition, the international legal 
system has already responded quite effectively to the legal preferences of a 
substantial segment of the international business community. Unfortunately, 
little evidence suggests that a defensible version of an international rule of 
law is resulting. On the contrary, globalization appears to be deepening 
trends towards private, discretionary, and ad hoc forms of rule. Such trends 
have long been evident on the domestic scene.11 But their appearance on 
the international scene suggests that they threaten to take on even greater 
signifi cance in the future.

International Arbitration and the Lex Mercatoria

One of the most popular methods of dispute resolution now employed by 
large fi rms operating abroad is arbitration.12 On the surface, the reasons for 
the arbitration boom seem straightforward. As a growing number of busi-
nesses extend overseas operations, the familiar problem of “hometown jus-
tice” takes on fresh signifi cance. A popular how-to book with the catchy title 
How to Make Global Deals rightly observes that foreign capital long faced 
hostile courts and bureaucracies, especially in the developing world.13 Even 
today, a German fi rm contracted with a Brazilian company, for example, 
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is likely to prefer that confl icts be resolved in a German court, whereas the 
Brazilian fi rm is likely to favor recourse to Brazilian law. Within this con-
text, international business arbitration seems a fair compromise to both par-
ties. Contracts between fi rms based in different legal systems now typically 
include clauses assuring that confl icts are to be resolved by “neutral” forms 
of international arbitration (provided by private services such as the Inter-
national Court of Arbitration and International Chamber of Commerce), 
and the popular business literature for aspiring global players enthusiasti-
cally heralds the advantages of arbitration for those hoping to avoid unfair 
treatment by foreign partners. The practice of allowing foreign businesses to 
“outsource” the regulation of legal confl icts has now been accepted by most 
countries as a legitimate way to facilitate international trade and exchange.14 
Not surprisingly, many countries initially resisted attempts by foreign inves-
tors to attenuate the direct role of nationally based courts and legal norms.15 
But faced with fi erce global competition for foreign capital, even those legal 
systems resistant to arbitration have now pretty much abandoned their tra-
ditional reservations.

The legal status of international business arbitration remains controver-
sial in the burgeoning scholarly literature on the topic. For good reason, 
legal traditionalists question whether its practices deserve to be described 
as a form of law in the fi rst place, and a growing number of enthusiasts see 
arbitration as paving the way for a global system of economic law. Despite 
these controversies, consensus exists on at least two points. First, interna-
tional business arbitration is highly discretionary and probably ad hoc in 
character. Second, international business arbitration tends to resemble a sys-
tem of private self-regulation, in which confl icts between private fi rms are 
resolved, in a confi dential manner, by arbitrators attuned to the practical 
and ideological needs and preferences of the international fi rms most likely 
to employ arbitration services. Arbitration’s enthusiasts see both features as 
crucial to its alleged success.16

A main legal basis for international business arbitration is the Lex Mer-
catoria, the customary law of merchants and traders operating abroad. 
Although its roots are premodern, the Lex Mercatoria has enjoyed some-
thing of a renaissance in recent years, as both practitioners and scholars 
have tried to rescue it in order to outfi t international business arbitration 
with some legal justifi cation.17 Here as well, specialists continue to debate 
the strengths and weaknesses of the Lex Mercatoria. Yet no one disputes 
that its basic norms tend to be vague and open-ended. The Lex Mercatoria 
consists to a great extent of common sense business standards (e.g., con-
tracts should be negotiated in “good faith”; unforeseen diffi culties should be 
overcome in “good faith”; the “usages of trade” are to be relied on in order 
to resolve confl icts). Arbitrators are encouraged to make use of such open-
ended terms when resolving business disputes. Predictably, the result tends 
to be a system of justice fundamentally antiformalistic in character. Arbitra-
tors also advertise their services by promising secrecy. With great success, 
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they remind the business community of the bad publicity that often accom-
panies court battles, especially those in foreign countries. Would not Exx-
on’s image have been tarnished somewhat less after its recent environmental 
mishaps if it could have solved its dispute with the residents of Alaska by 
means of private arbitration? Adamant proponents of the Lex Mercatoria 
go so far as to suggest that it constitutes a general model for the reform of 
international law as a whole.18

It is easy to see why arbitration has become so popular within the inter-
national business world. Everywhere the well-to-do are withdrawing from 
public institutions by moving to wealthy suburbs, purchasing expensive pri-
vate security, schooling, and even sanitation services.19 International busi-
ness arbitration constitutes another example of this universal tendency to 
secede from public institutions, an international legal complement to the 
“gated communities” presently popping up throughout the United States. 
The confi dentiality of arbitration means that businesses can keep their dirty 
laundry out of the public eye. Although even its proponents occasionally 
worry about the discretionary character of the Lex Mercatoria, most claim 
that the impressive power granted arbitrators allows them to provide justice 
to a degree allegedly missing from traditional judicial and administrative 
devices. From the perspective of a growing number of international fi rms, 
discretionary jurisprudence is unproblematic, as long as arbitration fi rms 
are chosen by the affected fi rms and those who negotiate confl icts are well-
schooled in the special business practices of the parties to a confl ict.

Just as important, arbitrators share a fundamental commitment to the 
“commercial ethic” of economic liberalism.20 Revealingly, the how-to litera-
ture underlines the alleged “arbitrariness” of national legal systems: Tradi-
tional legal formalism, it seems, is the main source of irregular power, not 
informal justice. Of course, this blatantly ideological view—foreign busi-
ness clearly fears traditional courts and administrators more concerned with 
the public interest than corporate profi t—masks a valuable half-truth. At 
least on occasion, relatively formalistic domestic laws have been “biased” 
against international capital, and time-consuming legal formalities occasion-
ally have countered the fl exibility sought by economic actors struggling to 
master the ever-changing situational imperatives of the global marketplace. 
Arbitration potentially provides international fi rms with a welcome escape 
from such problems.

As one academic defender of the Lex Mercatoria notes, “[f]ormalistic 
facades are not necessary to achieve the sensible results dictated by a com-
mercial ethic.”21 As long as it is run by and for international business, infor-
mal justice suits the needs of global players just fi ne.

Multinational Corporations and Business Taxation.

Notwithstanding their growing importance within the international econ-
omy, multinational corporations remain notoriously undertaxed. Even 
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Ronald Reagan reportedly was shocked to learn in 1983 that General Elec-
tric and fi fty-seven other huge American corporations paid less in taxes 
than his personal secretary. But the problem is by no means specifi c to the 
United States. In Germany, BMW, Siemens, and Daimler-Benz have cleverly 
manipulated the German tax code so as to avoid paying any taxes what-
soever.22 Multinational corporations everywhere have managed to reduce 
dramatically their fi nancial contributions to the coffers of both home and 
guest countries. In 1950, 26.5% of the federal government receipts of the 
United States were fi nanced out of corporate taxes. Reagan seems to have 
quickly overcome his initial state of shock: An immediate result of his tax 
cuts was that corporate contributions amounted to a measly 6.2% by the 
mid-1980s.23

This impressive achievement stems from the success of MNCs in warding 
off even modest attempts to establish international legal codes capable of 
effectively regulating their activities. A powerful political alliance of MNCs 
and the wealthy countries of the North (in which most MNCs are based) 
decimated attempts within the United Nations to develop a minimal code of 
conduct for MNCs. Even attempts by the International Chamber of Com-
merce and OECD—neither particularly hostile to the MNCS—thus far have 
resulted in little more than a series of political proclamations possessing 
mere symbolic signifi cance. International private law affecting multina-
tional capital remains at best “soft” law, and important sectors of the inter-
national business community and their powerful political allies have done 
all they possibly can to keep it that way.24

The example of international business taxation is particularly revealing. 
The international tax system is uneven, porous, and deformalized; a confus-
ing body of bilateral tax treaties represents the main source of law here. Even 
modest attempts to codify international tax law, in part by replacing highly 
discretionary standards with rules exhibiting some clarity and generality, 
have faced fi erce resistance from the business community. This has proven 
a smart move: MNCs evade taxes chiefl y by taking advantage of loopholes 
stemming from existing discrepancies among and between national tax 
codes. In addition, national tax systems have simply been outgunned when 
forced to grapple with the enormous and ever-growing problem of intrafi rm 
transfers within large international fi rms: How is one to effectively tax inter-
nal transactions within fi rms involving massive movements of goods and 
services, particularly when fi rms have an obvious interest in underestimating 
the real economic value of the exchanges? Some research suggests that large 
corporations today prefer the status quo, in which the amount of taxes to be 
paid by MNCs in such cases is determined by ad hoc, closed-door negotia-
tions conducted by corporate tax lawyers and government offi cials.25

Of course, the open-ended legal norms that provide the legal basis for 
such negotiations could hypothetically serve as one, albeit limited, instrument 
for making sure that international capital pays its fair share of the tax load. 
Yet given the fact that nation-states everywhere now compete aggressively 
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to keep and attract capital, many large corporations have had little to fear 
from ad hoc negotiations with governmental offi cials. MNCs can close their 
operations, throw thousands out of work, and move elsewhere. A presiden-
tial personal secretary can quit her job and maybe even change her national 
residency, but her threat to do so is unlikely to lead tax offi cials to try to entice 
her to stay with a lucrative package of tax benefi ts.

Some trends towards private self-regulation are evident in this legal arena 
as well. Prominent voices demanding reforms of the status quo have argued 
that multinationals need to be more effectively regulated by the World Trade 
Organization. They insist, however, that the WTO is only likely to respect 
good economic sense, if multinationals are granted rights within the WTO 
hitherto limited to nation-states.26 In this spirit, the recent Multilateral 
Agreement on Investment (MAI) draft of a code regulating foreign invest-
ment, sponsored by the Organization for Economic Cooperation and Devel-
opment (OECD), aspired to outfi t MNCs with the right to force their host 
countries to appear before international arbitration bodies in the case of a 
confl ict. Fortunately, a complex political coalition, in which global activists 
played a decisive role, prevented promulgation of the MAI. Yet it remains 
a revealing example of a more general tendency in international business 
regulation which, alas, has not been consistently averted. If the MAI had 
been passed, host countries, as well as other interested constituencies (e.g., 
labor unions and environmental groups) would have been denied the same 
right in relation to the MNCs. Not only would MNCs have been outfi tted 
with powers akin to those of individual nation-states, but MNCs would 
have possessed legal authority in some ways superior to those of their host 
countries. Mesmerized by the neoliberal faith in the harmonious market, 
the rich and powerful countries which pushed unsuccessfully for this reform 
showed little anxiety about the possibility that their “own” MNCs might 
someday employ such clauses against the very countries that are now push-
ing aggressively for it.

Even minimal reforms in this direction would potentially result in a dra-
matic transformation of traditional international private law. Though many 
MNCs possess economic muscle far superior to that of small and medium 
states, mainstream jurisprudence thus far rightly has refused to put MNCs 
on the same legal plane as the traditional subjects of international law, con-
ceived as legally equal, independent sovereign states.27 In effect, neoliberal-
ism is now demanding that contemporary international law fi nally “catch 
up” with the realities of an international political economy that looks quite 
different from the relatively egalitarian, small-scale capitalism presupposed 
in much of classical liberal jurisprudence. Albeit unwittingly, neoliberalism 
thereby tends to advocate a worrisome reduction of normativity to facticity. 
To the extent that IBM and Philips possess greater economic signifi cance on 
the world scene than Togo or even Denmark, why not adjust international 
law to accord with this state of affairs? If economic effi ciency or growth are 
the only values that matter, all the better: From the perspective of a narrow 
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model of economic rationality, many MNCs are probably more deserving of 
legal autonomy than most of the traditional subjects of international law.

Proposals of this type bode poorly for the future of international law. 
Rather than supplanting the problematic international status quo with a 
superior democratic world-federation, we would merely have jettisoned 
one of the more ambivalent features of traditional international law. In 
exchange, we would have gained an inferior alternative in which the eco-
nomic mammoths that already roam the globe gain unmediated legal and 
political authority to match their awesome economic resources.

Why not take a step further and grant voting powers in the United 
Nations to British Air or General Motors?

International Banking and Banking

Finance and banking not only constitutes the most intensely globalized sec-
tor of the world economy, but its legal infrastructure is surprisingly infor-
mal, ad hoc, and relatively private as well. Although a growing chorus of 
voices, led by none other than George Soros, demands stricter state-based 
regulation of international money fl ows, the main site for the regulation 
of international banking probably remains a set of Basel-based institutions 
(including the Bank for International Settlements and the Committee of 
Banking Supervisors) established by the wealthy countries of the North in 
the mid-1970s. Decision making in these bodies is not only dominated by 
central banks and representatives of commercial companies active in bank-
ing and fi nance, but the Basel institutions generally shy away from rigid reg-
ulations and clear, formal rules in favor of fl exible, open-ended guidelines 
and recommendations. The informality of the Committee’s recommended 
“best practices” is one reason why a vast number of banks worldwide have 
endorsed them.28 Although providing some minimum of common standards, 
they fail to interfere with the more free-wheeling and speculative forms of 
behavior endemic to the “casino capitalism” practiced today in the fi nancial 
sector.29 Like those in the business community who advocate private arbitra-
tion and the Lex Mercatoria, international bankers prefer a system of highly 
discretionary private self-administration over government-backed forms of 
classical law.

Similar legal trends can be identifi ed in the closely related realms of inter-
national insurance and accounting, as well in the credit ratings system that 
has taken on enormous importance to the fi nancial community within the 
last decade.30 Private investors as well as political entities depend on “good 
grades” from private credit-rating systems such as Moody’s and Standard 
and Poor; a bad debt security rating can doom either an aspiring politician 
or corporate leader. Yet here as well, discretionary private self-government is 
the rule and not the exception. Credit ratings are made by committees whose 
composition and deliberations remain confi dential. In part because the rat-
ings committee is encouraged to pursue information from competitors and 
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disgruntled employees, the rating systems is relatively subjective. Although 
a dissatisfi ed fi rm or political unit can appeal an unacceptable rating, no 
governmental regulation assures that a rating can be overturned. Within the 
United States, ratings have been classifi ed as legitimate expressions of opinion 
and thus protected as a form of free speech.31

Notwithstanding its obvious democratic defi cits, the International Mon-
etary Fund (IMF) can hardly be described as private self-regulation in the 
sense that I have used this term thus far.32 The IMF is an intergovernmental 
body whose rules are well-enforced by powerful member-states who long 
have seen the IMF as central to economic liberalization. Nonetheless, here as 
well, economic globalization seems to have been accompanied by important 
examples of legal deformalization. Although the original Articles of Agree-
ment of the International Monetary Fund was hardly a model of legal clarity, 
the Agreement has since been further watered down in a number of crucial 
areas. The abandonment in the 1970s of the Bretton Woods system of fi xed 
exchange rates for the contemporary “non-system” of fl oating exchange 
rates was only made possible by Amendments to the original Articles of 
Agreement which constitute “soft law and softer law than the provisions of 
the original Articles.”33 Even a former General Counsel and Director of the 
Law Department of the IMF publicly suggested that increased legal amor-
phousness in the IMF Agreement threatens to undermine the IMF’s offi cial 
commitment to legal uniformity and evenhandedness.34

Representatives of debtor nations are unlikely to be surprised by this 
revealing concession. The IMF continues to resist attempts to establish a 
set of clear general rules for dealing with debtors and potential deadbeats. 
Whenever the specter of default on an IMF-backed loan looms large, nego-
tiations are conducted on an ad hoc basis. The reasons for this preference 
are obvious enough. Legal uncertainty is a useful tool in the hands of credi-
tors (most important, banks and the governments allied with them within 
the IMF) hoping to maximize concessions from those countries which have 
failed to live by the harsh commercial ethic of contemporary economic lib-
eralism. Depending on the economic and political importance of a country 
and the character and prospects of its government, individual justice is par-
celed out by the IMF either with severity or generosity.35 Here as well, legal 
formality would simply represent an inconvenient impediment to the most 
privileged economic interests on the international scene.

The G-5, G-7, and now G-8 meetings and summits, the most important 
attempt by the wealthy (and mostly) western countries to grapple with the 
instability of money markets and exchange rates after the demise of Bret-
ton Woods, for the most part have also remained informal and ad hoc in 
character.36 Even the minimal endeavor to agree to a set of formalized eco-
nomic indicators as a common starting point for expanding multilateral 
economic surveillance have proven controversial.37 Revealingly, the lesson 
drawn by the historian Harold James is that the limited success of the meet-
ings in part is to be attributed to excessive transparency and public scrutiny, 
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notwithstanding the fact that political leaders long have praised the sum-
mits precisely because they allow elected offi cials, fi nancial ministers, and 
central banks to undertake international economic coordination, as Helmut 
Schmidt appreciatively commented, “hidden from the public.”38 Yet from 
the perspective of those close to the IMF, high-level participation by elected 
offi cials is problematic because it threatens to “politicize” international eco-
nomic coordination. For these voices, “concentration by more technocratic 
policymakers on policy fundamentals” alone can assure successful interna-
tional monetary cooperation.39

The General Agreement on Tariffs and Trade (GATT) 
and World Trade Organization (WTO)

At fi rst glance, WTO, as well as its predecessor, GATT, offer a neoliberal 
success story at odds with much of the evidence provided here. Dedicated to 
establishing an open trade regime based on the principles of nondiscrimina-
tion and unconditional reciprocity, GATT succeeded in reducing impedi-
ments to foreign trade over the course of fi fty years. Its successor, the WTO, 
is probably the closest thing we have today to an international “constitu-
tionalism of neoliberalism.”40 The WTO arguably rests on the classical rule 
of law preference for a relatively coherent legal code, and its enforcement 
mechanisms have undoubtedly been strengthened in recent years. The WTO 
seems to entail a crucial step towards fulfi lling the expectation that eco-
nomic globalization is ultimately destined to generate an ever more effective 
system of cogent, prospective legal rules.41

A closer look immediately suggests the problematic character of this 
common picture of it. In its fi nal rendition, the GATT Agreement numbered 
22,000 pages and weighed 424 pounds; it bore little resemblance to the rela-
tively accessible legal codes sought by traditional liberal jurists. One instead 
is reminded of the legal “Egyptian hieroglyphics” which so worried the for-
malist jurist Jeremy Bentham.42 A central source of its complexity—which, 
by the way, plagues the WTO as well—was that it remains “riddled with 
exceptions—grandfather clauses, waivers, balance-of-payment exceptions,” 
alongside vague clauses, loopholes, and sectoral exemptions for a host of 
important industries and products.43 Of course, neoliberal defenders of the 
WTO are well aware of its legal weaknesses. Yet here as well, their nar-
rative at best captures peripheral facets of the enigma at hand. According 
to economic liberalism, exceptions to the principle of nondiscrimination in 
trade generally stem from irrational state actors, beholden to “special inter-
ests,” who wrongly believe that local industries unlikely to survive the harsh 
climate of international competition deserve special protection. From this 
perspective, the legal weaknesses of the WTO derive from an economically 
irrational hostility to market competition and a concomitant paternalistic 
interest in defending likely economic “losers” (for example, European agri-
culture). As far as the WTO’s failure to regulate a host of nontariff subsidies 
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is concerned, economic liberals here as well tend to write off such conces-
sions to an atavistic and irrational hostility to free markets. Once recalci-
trant elected offi cials fi nally acknowledge the virtues of market competition, 
the argument goes, they are sure to embrace the extension of the WTO to 
many new forms of subsidies presently tolerated within the global market 
economy. From this perspective, the achievement of a Brave New World of 
international free trade and a corresponding international rule of law are 
just a matter of time.

This interpretation suffers from an obvious fl aw. As an empirical point, 
the main threat to the WTO commitment to legal generality does not always 
come from economic “losers” located in parts of the world that have yet 
to pursue neoliberal reforms but instead arguably from the rich countries 
(including the United States) which historically have relied on legally prob-
lematic clauses to nurture and support technology-intensive industry.”44 
Ties between governments and technologically advanced industries have 
become especially intimate in recent years, as individual nation-states fi ght 
to make sure that large fi rms based within their countries are able to com-
pete successfully in the emerging global marketplace of the twenty-fi rst 
century. In the context of heightened international economic competition, 
states are driven to engage in the cultivation and support of those indus-
tries (e.g., that of semiconductors) widely seen as essential to economic 
success in the next century. Even within the narrow intellectual confi nes 
of economic liberalism, it remains unclear why such forms of economic 
husbandry are necessarily irrational. With neither hidden nor open forms 
of state support for such industries, it is unlikely that many of the eco-
nomic leaders in these fi elds—recall the pivotal role of defense spending 
in the emergence of the American computer industry—would have gained 
their positions in the fi rst place. A growing number of states simply have 
internalized the rules of the international marketplace and thus have joined 
hands with select industries in order to arm themselves for international 
economic competition. The universal acceptance of core features of eco-
nomic liberalism turns out to be one reason why many states seek excep-
tions to the principle of universal free trade and thus undermine the legal 
integrity of international economic agreements.

Pace neoliberal ideology, the international economic environment 
remains characterized by oligopolistic tendencies, and much recent evi-
dence suggests that globalization has simply strengthened these trends. In 
a context of less-than-perfect market competition, it is hardly self-evident 
that states are acting irrationally by fi ghting to make sure that “their” 
multinational fi rms gain access to a share of the world market, even if 
this requires abrogating the principle of nondiscrimination in trade. By 
pursuing exceptions for the sake of defending strategic industries, political 
offi cials oftentimes reveal a more realistic sense of the actual structure of 
the global economy than do the liberal ideologues whose rhetoric masks 
the reality of economic globalization.
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The left-wing international lawyer David Kennedy is thus in part right 
when he notes that the emerging international trade regime rests on an 
“archaic distinction between [the] normal and abnormal.”45 Exceptions to 
WTO and similar treaties are justifi ed typically by reference to a model of 
economic “normalcy” in which trade is perfectly unconditional and recipro-
cal. Yet “abnormal” exceptions never vanish. New products and industries 
requiring cultivation in order to prepare them for international competition 
inevitably appear.46 In light of the fact that there are always likely to be more 
players in the international economic marketplace who potentially benefi t 
from either hidden or open state support than those who can do without 
such support altogether, WTO may be destined to remain an agreement in 
which the exception is more important than the rule.47

LEGAL SECURITY AND THE COMPRESSION 
OF SPACE AND TIME

Whether it takes the form of private self-regulation or enforceable economic 
agreements backed by powerful member-states, the legal substructure of 
economic globalization is characterized by highly discretionary modes of 
decision making. Not only is there little evidence that the globalizing of 
capitalism is strengthening classical rule of law virtues, but instead a great 
deal of evidence suggests the existence of an “elective affi nity” between glo-
balizing capitalism and informality within law. To a surprising and arguably 
alarming extent, Franz L. Neumann’s dissenting view that modern capital-
ism would decreasingly rely on crucial attributes of the classical rule of law 
is supported by signifi cant empirical evidence.

Indeed, preliminary evidence suggests that similar legal trends are also 
at work within nation-states.48 The deleterious side effects of neoliberal 
globalization are in essence “thrown back” at existing nation-states which 
then struggle to grapple with them; the erosion of basic legal protections 
often results. Two examples have to suffi ce for now. Dramatic increases in 
capital mobility have been accompanied by equally awesome movements 
of people across borders. “The scale and diversity of today’s migrations 
are beyond any previous experience.”49 In particular, growing inequality 
between poor and rich countries, exacerbated in part by neoliberal policy, 
drives many to fl ee economic misery for a better life in the rich countries. 
Legal systems in recipient countries then respond with immigration and 
asylum codes that are not only more repressive than previous codes but entail 
vast increases in the discretionary powers of immigration authorities, border 
police, and the internal security apparatus. A pervasive “normlessness” 
within this area of the law is increasingly common even in those countries 
offi cially committed to the humane United Nations agreements on the 
rights of refugees and immigrants.50 Similar trends can be identifi ed within 
the criminal law. As criminal syndicates go international, individual states 
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respond by weakening the legal integrity of criminal codes. According to 
some accounts, deformalization has been a marked trend within the criminal 
law over the course of the past decade as well.51

These legal trends raise obvious problems for both right- and left-wing 
authors who still accept the traditional assumption (endorsed by classical 
theorists as diverse as Karl Marx and Max Weber) that capitalism neces-
sarily requires substantial legal security and thus clear, prospective, general 
legal norms and relatively formalistic, determinate modes of legal decision 
making. They also suggest problems for infl uential currents within con-
temporary left-wing legal theory that celebrate legal indeterminacy while 
downplaying the empirical fact that the main benefi ciaries of indeterminacy 
within international private law today often are privileged global players. 
Although Critical Legal Studies (CLS) contributions occasionally under-
line some of the real limits of traditional liberal forms of international law, 
the CLS embrace of legal indeterminacy provides a poor starting point for 
making sense of the perils posed by global capital’s exploitation of open-
ended, indeterminate law. CLS scholarship on international law offers a 
vivid example of the profound intellectual confusions common among the 
left in the American legal academy today: Purportedly critical writers inad-
vertently endorse precisely those legal trends which are likely to exacerbate 
social and economic inequality on the global scale.52

In a similar spirit, the German legal theorist Gunther Teubner argues that 
we should not worry too much about antiformal trends within global eco-
nomic law. In his view, “the determinacy of rules is a misleading criterion. 
The existence of an elaborate body of rules is not decisive. What matters 
is a self-organizing process of mutual constitution of legal acts and legal 
structures.”53 But the fact that the “mutual constitution of legal acts” within 
international economic law is presently dominated by MNCs and policy 
wonks sympathetic to their interests should at least make us somewhat cau-
tious before tossing traditional liberal conceptions of law to the wayside. 
Of course, there are places within every legal system where formal rules and 
traditional decision-making forms are indeed of limited value.54 But I doubt 
that they legitimately include those emerging legal structures that presently 
give privileged economic interests vast and arguably unprecedented infl u-
ence over the fate of large segments of humanity.

Are we then to discard the traditional view that capitalism requires sub-
stantial legal security and stability altogether? Let me try to offer two pos-
sible answers to this question. Although basically different in structure, the 
answers may be compatible with one other. Empirical evidence can be found 
for both claims, and it is possible that both may coexist, however uneasily, 
in the contemporary legal universe.

Recall our discussion of international arbitration and the Lex Mercato-
ria. Although its legal structure suggests substantial discretionary power, 
legal security in an important sense is guaranteed here. As noted above, 
arbitration is both sympathetic to business interests and familiar with the 
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“usages of trade” relevant to the economic sectors at hand. The Lex Mer-
catoria potentially represents an eminently bourgeois mode of emerging 
global customary law in which legal stability is guaranteed not by formal 
legal devices but by the relative homogeneity of legal decision makers and 
the fact that arbitrators and international business share relatively similar 
social interests and ideological views. Although the legal materials con-
stitutive of the Lex Mercatoria provide extensive freedom for arbitrators, 
the fact of the matter is that a certain amount of regularity and even pre-
dictability may result in international arbitration as a result of the social 
and ideological background of those outfi tted with discretionary authority. 
At the very least, its ad hoc character is mitigated by the fact that “like-
minded” arbitrators guarantee some element of the traditional legalistic 
ideal of “like decisions for like cases.”55

Only additional research in legal sociology can determine if this inter-
pretation helps us make sense of the legal trends at hand. But I should note 
that the recent literature on international economic law does provide at 
least some empirical support for this possibility. This literatures describes 
how a selective “Americanization” of some forms of legal practice, precisely 
where legal decision making is most closely tied to globalization, seems to 
be taking place.56 The structure of American corporate law fi rms are imi-
tated by their foreign competitors, American credit and arbitration services 
are in hot demand worldwide, and aspiring lawyers and bankers fl ock to the 
United States for legal training, where they are likely to be exposed to the 
economic liberalism of the enormously infl uential Law & Economics move-
ment.57 A Swiss legal scholar has even suggested that the American impact 
on legal thinking and practice today rivals that of Roman law within medi-
eval Europe.58 In this manner, economic globalization arguably is accompa-
nied by a “globalization of (some features of American-style) law,” in which 
an increasingly homogeneous set of legal methods and concepts functions to 
guarantee some measure of legal regularity.

A second, more surprising interpretation of the relationship between glo-
balization and the rule of law is conceivable as well. References to the “com-
pression of space and time” are commonplace in the literature on cultural 
globalization. At a minimum, this expression is meant to capture a striking 
shift in the time and space horizons of everyday experience that has taken 
place in our century. In the crudest terms: modern technology and commu-
nications “shrink” space and “shorten” time. If villagers in rural Canada 
can experience the same thing at the same time (for example, a fi nancial 
transaction) as city dwellers in Vienna, then “they in effect live in the same 
place, space has been annihilated by time compression.”59 When a Swede 
can watch, via television, as Chinese police fi re at student protestors, a syn-
chronization of time and space occurs. Space is typically measured in time. 
As the time it takes to link disparate geographical points shortens, space 
is compressed: The world of the high-speed jet is smaller than that of the 
stagecoach. Of course, neither space nor time has literally been condensed. 
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But in an age of air travel, e-mail, and instantaneous computerized fi nancial 
transactions, “there” seems less distant from “here” than it once was, and 
the “future” always seems posed to collapse into the “present.”

To the extent that this diagnosis is accurate, it impacts directly on the 
experience of legal security. Legal security is clearly a timebound concept: It 
is primarily a demand that relevant features of the future remain relatively 
predictable and thus manageable. The compression of space and time thus 
potentially revolutionizes the phenomenological relationship between the 
economic actor and legal security. When economic transactions can take 
place across continents at a dazzling pace, the perception of the role of legal 
security and stability is transformed. Of course, capitalism always neces-
sarily requires an indispensable minimum of secure legal institutions (most 
obviously, certain legal guarantees of private property). But beyond that 
minimum, the compression of time and space probably reduces the eco-
nomic actor’s sense of dependence on an extensive set of relatively stable 
general legal norms.

Let me try to illustrate this abstruse claim with a simple example. It is 
1749 in the colonial backwaters of North America. A merchant engaging in 
trade with representatives of the First Nations is likely to prefer signifi cant 
legal continuity and stability within the colonial legal code. His business 
requires long, time-consuming, and risky trips. From the perspective of the 
trader, one way to minimize unnecessary risks is to try to make sure that 
laws affecting him remain unchanged by the time he completes his journey 
and returns to the coast from the North American hinterlands. It clearly 
makes good economic sense to seek a relatively stable system of contracts, 
a tax code unlikely to change during the course of his journey, and many 
other predictable legal norms and practices. Rapid shifts in the code—for 
example, confusing new taxes on the sale of furs—are best avoided. In turn, 
the clarity and transparency of legal norms facilitates the merchant’s under-
standing of the code and helps contribute to the reduction of unnecessary 
uncertainty. And its generality means that he is not disadvantaged in rela-
tion to other similarly situated merchants and traders.60

Now let us return to the present. A fi nancial trader sits in front of a com-
puter terminal in London. She presses a few keys on a computer. Enormous 
quantities of foreign currency are instantaneously swapped. The transaction 
is completed within a few brief moments.

Does our London trader experience exactly the same need for legal sta-
bility as her predecessor in colonial America? Perhaps not. For the colo-
nial trader, legal stability in part was a tool for counteracting uncertainties 
resulting from the distance and duration of his business. But the techno-
logically induced compression of space and time means that both sources 
of uncertainty have already been reduced for our modern fi nancial broker. 
In a sense, modern technology seems to take care of some of the functions 
performed for the colonial merchant by a stable legal code. Even when mod-
ern legislatures initiate rapid changes in the legal code, our fi nancial trader, 
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operating at lightning speed, is likely to have more than enough time to 
adjust her practices accordingly. Rapid-fi re transactions are unlikely to be 
disrupted by changes in law because many market transactions are comput-
erized whereas legislative changes, thus far, are not. The merchant in the city 
is likely to fi nd even relatively frequent changes within the law less threaten-
ing than her colonial predecessor.

But the point is not just that our modern capitalist may experience less 
of an immediate need to counteract certain forms of uncertainty by legal 
means. It may even be the case that a relatively discretionary, open-ended 
system of law actually suits the immediate economic self-interest of our 
modern fi nancial trader to an extent that would have shocked her prede-
cessor. In a world in which economic success requires speedy reactions to 
complex, ever-changing movements of vast quantities of goods and services, 
a system of legal coordination providing substantial room for discretionary 
decision making might be exactly what the fi nancial trader in the city pre-
fers. Her economic transactions take place at a fast pace; quick changes in 
market conditions require enormous fl exibility and equally quick reactions 
on her part. In this context, legal forms that allow for fl exible, situation-spe-
cifi c decision making potentially mean that legal actors can adjust nimbly 
to the changing dynamics of the marketplace. In contrast, stable general 
norms may come to seem an impediment to the rapid adjustments required 
by the latest dictates of the globalizing marketplace. A “static” set of laws 
may interfere with the “dynamic” requirements of the marketplace. Codi-
fi ed law appears “dead” and “life-less,” an odd leftover from the past and 
fundamentally unsuited to the latest dictates of the marketplace.

This second interpretation need not dispute the obvious fact that global-
ization is generating novel forms of uncertainty and insecurity. Nor should 
we exaggerate the importance of this “ideal type” of contemporary fi nancial 
trader to the overall economic scheme of things: Whereas the fi nancial mar-
kets have been revolutionized by the compression of space and time, this is 
clearly not so on the same scale in other areas of the economy. My point 
here is merely that certain immanent features of contemporary capitalism 
potentially help explain why so many business people today are willing to 
embrace informal, situation-specifi c forms of law.

Despite virtually universal claims to the contrary, neoliberal economic 
globalization is unlikely to make a signifi cant contribution towards strength-
ening of the rule of law. Yet clear, prospective, public, general legal norms 
remain valuable if we are to tame arbitrary power deriving from political 
and economic inequality. The guarantee of a minimum of personal secu-
rity remains basic to any worthwhile democratic polity. Democratic citizens 
need a robust rule of law, even if international business may not.

If I am not mistaken, the battle for the rule of law entails a battle 
against the pathologies of neoliberal globalization. For starters, we need 
to strengthen the social and environmental standards and their enforce-
ment mechanisms, which have already been included in some transnational 
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economic and political agreements (in particular, NAFTA and the EU). We 
also need to make sure that other international economic agreements (espe-
cially the WTO) fi nally include such clauses.61 In order for these standards 
to prove effective, they are going to have to take a relatively cogent legal 
form. Given the enormous power advantages enjoyed virtually everywhere 
by business in relation to organized labor and environmentalists, we have 
to assume that the business community generally is best poised to exploit 
legal ambiguities within these treaties. As we repeatedly see in the context of 
negotiations about regulating climate change, the biggest polluters typically 
prefer open-ended, empty environmental law. Within the global economy, 
the biggest exploiters are similarly likely to favor vague forms of private law 
and toothless social and environmental regulations.

Unfortunately, recent attempts to develop effective global social regula-
tions have met with little success. For anyone committed to at least mitigat-
ing economic inequality, the struggle for labor rights necessarily deserves a 
central role. However, global labor regulation continues to founder in part 
because of the same pathologies diagnosed in this chapter: Its legally porous 
character renders it vulnerable to easy manipulation by the most powerful 
political and economic actors on the global political economy. Once again, 
we fi nd a troubling confi rmation of Franz Neumann’s worry that the eco-
nomically privileged too often tend to benefi t from the demise of classical 
rule of law virtues.



3 Transnational Labor Standards
The U.S. Experience

With Democrats again in control of the Congress, and with the real pos-
sibility of a Democratic President in the White House, U.S. citizens are 
likely to see a push to implement transnational labor protections, according 
to which basic workplace standards (including health and safety regula-
tions, minimum wage laws, bans on child labor), and fundamental union 
rights (for example, free association and the right to organize) must be 
institutionalized transnationally so as to better accord with the realities 
of a global economy. In sharp contrast to his Republican successor, who 
amassed the most ferocious antilabor record of any modern U.S. president, 
Bill Clinton periodically made a point of announcing his fi delity to the idea 
of enforceable cross-border protections for labor. In particular, he was an 
outspoken defender of the one type of transnational labor standard (so-
called corporate “codes of conduct”) popular in the board rooms of large 
multinational corporations; his longstanding support for extending trading 
privileges to China was accompanied by an offi cial promise to encourage 
U.S. businesses operating there to respect a coterie of voluntary labor stan-
dards.1 The North American Free Trade Agreement (NAFTA) only made 
its way successfully through Congress in 1993 because of the simultane-
ous ratifi cation of a labor “side-agreement” with Mexico and Canada, the 
North American Agreement on Labor Cooperation (NAALC), which was 
similarly predicated on achieving cross-border protections for labor. Within 
the World Trade Organization (WTO), under the last Democratic Adminis-
tration, the United States was the most infl uential member-state demanding 
that global free trade be tied to a proposed “labor clause” requiring respect 
for core labor rights and workplace standards. In this area of policy, as in 
so many others, Clinton in fact built on the legacy of his immediate prede-
cessors: Throughout the 1980s and early 1990s, the United States made the 
extension of trading privileges conditional on the acceptance of “interna-
tionally recognized worker rights,” and a substantial range of decisive trade 
laws still on the books—for example, the Generalized System of Preferences 
(GSP), which helped open the American market to developing countries—
includes express legislative commitments to the maintenance of minimal 
workplace standards and labor rights in those countries with which the  
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United States conducts business. With the demise of the most right-wing 
government in modern U.S. history, Americans can expect to see a renewed 
push at the national level to build on this legacy.

In short, one attribute of what passes for mainstream Democratic and 
liberal politics in the United States has been the oft-repeated assurance that 
“going global” need not generate a “race-to-the-bottom.” Transnational 
labor protections constitute an important device for responding to increas-
ingly widespread popular anxiety at home about the deleterious side effects 
of globalization. Of course, it is easy to understand why transnational labor 
protections have proven so appealing to important political constituencies. 
Transnational labor protections indeed seem well-suited as a remedy for 
some of the pathologies of globalization, and it is no surprise that U.S. labor 
unions and their political allies time and again have endorsed transnational 
labor protections. Neoliberal globalization poses a direct challenge to nation-
ally based labor rights and workplace standards, one of the core achieve-
ments of working class movements since the nineteenth century. Even in the 
United States, whose enormous domestic economy leaves it relatively well-
positioned to navigate the waters of economic globalization, basic labor 
protections have suffered substantial setbacks as a result of globalization. 
For example, only in 1965 was organized labor able to gain meaningful 
legal protections against “runaway shops” in the domestic setting: In Textile 
Workers v. Darlington Mfg. Co., the Supreme Court suggested that busi-
nesses that closed unionized facilities and then moved production to facili-
ties in nonunionized areas of the country violated the backbone of modern 
U.S. labor law, the National Labor Relations Act. Unfortunately, the recent 
shift of production to low-wage and nonunionized facilities abroad under-
mines the signifi cance of Darlington’s protections against domestic “run-
away shops.” American labor law has also long included guarantees against 
coercive or threatening actions undertaken by employers aimed at prevent-
ing workers from joining or participating in labor unions. Yet consider-
able evidence suggests that traditional protections against coercive employer 
activity are proving fragile in light of capital’s heightened capacity to shift or 
outsource production overseas if employees refuse to kowtow to employer 
demands. Organized labor’s weapon of last resort, the right to strike, is 
weakened if business fi nds it feasible to move operations abroad to low-
wage and nonunionized settings, or simply wait out a strike and rely on 
production from alternative productive sites located abroad.2

Notwithstanding the understandable appeal of transnational labor stan-
dards, this chapter argues that the existing American system of transna-
tional labor protections thus far represents a false humanitarianism which 
has born few fruits for labor either in the United States or abroad. In par-
ticular, I focus on the legal structure of U. S. transnational labor protections 
in order to explain their fl aws. By means of a survey of the key versions of 
transnational labor protections presently supported by American legislators 
and some important U.S. business interests, I argue that their internal legal 
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weaknesses render them at best ineffective and at worst an instrument for 
problematic attempts to assure the political and economic hegemony of the 
United States, especially in those parts of the world in which the United 
States traditionally plays a dominant role. In a concluding section, I consider 
possible lessons of recent U.S. experience with transnational labor standards 
for recent debates about a WTO labor clause. According to the argument 
developed here, the ineffi cacy of existing U.S. transnational labor protec-
tions derives in part from their failure to institutionalize minimal rudiments 
of modern formal legality (generality, publicity, clarity, prospectiveness, and 
stability). Although it is now fashionable on the left in the legal academy to 
downplay the value of the classical demand for a system of general, public, 
prospective, and relatively clear and stable legal norms, I believe that this 
enmity constitutes a political and intellectual stumbling block for those of 
us intent on constructing a transnational legal order capable of protecting 
the rights of working people around the globe.

Inspired by the neglected work of Franz L. Neumann, the early Frank-
furt School’s main jurist, I argue that the abandonment of traditional attri-
butes of modern legality is beset with ambiguity; in certain contexts, it 
chiefl y serves privileged political and economic groups. When the rules of 
the game are vague or unclear, or when they fail to provide “fair warning” 
by allowing for a multitude of inconsistent interpretations, oftentimes it is 
those possessing the greatest de facto economic and political power who 
gain.3 Of course, as Neumann frequently pointed out, if a particular stat-
ute exhibits the classical virtues of modern legality, this hardly ensures its 
socially progressive character; a vast range of (potentially confl icting) polit-
ical and economic goals are consistent with the notion that law should take 
a general, public, prospective, and relatively clear and stable form. How-
ever, it is hardly an accident that precisely in those settings in which key 
American political and economic elites are willing to accept legal standards 
having potentially progressive policy implications, the resulting norms often 
lack the minimal preconditions of an effective system of formal rules. The 
classical attributes of modern legality make up indispensable prerequisites 
for the successful operation of any system of enforceable norms: Inconsis-
tent and vague rules, open to a variety of constantly changing interpreta-
tions and thus unable to guide let alone bind power holders effectively, are 
unlikely to achieve any coherent or consistent policy aims. The legal theo-
rist Lon Fuller once relied on a wonderful metaphor to make this simple yet 
crucial point: The “art” of legality, like carpentry, can serve either good or 
bad purposes; clear, prospective, stable, general norms can advance either 
immoral or moral policies, just as a carpenter can use his skills to build 
either an orphans’ asylum or a racially exclusionary country club. “But it 
still remains true that it takes a carpenter . . . to build an orphans’ asylum, 
and that it will be a better asylum if he is a skilled craftsman equipped with 
tools that have been used with care and kept in proper condition.”4 Simi-
larly, the effective pursuit of progressive public policy typically necessitates 
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substantial reliance on the classical attributes of legality. The paucity of 
such legal virtues within U.S. transnational labor norms helps explain their 
ineffi cacy: the resulting pliability inevitably undermines their humanitarian 
and progressive goals.

My account here does not rely on an idealized contrast between an over-
stylized and potentially misleading model of nationally based formal labor 
law and emerging antiformal transnational labor protections. To be sure, in 
few developed countries have domestic labor protections represented para-
gons of traditional legal virtues. Yet even if we concede that much domestic 
labor law always represents “a chaotic amalgam of conceptualism and real-
ism, rule-boundedness and ad hoc balancing, [and] deference to non-judi-
cial sources of law and unhesitating faith in the superiority of the judicial 
mind,” its fi delity to the legal virtues of generality, clarity, stability, and 
prospectiveness is markedly superior to what we fi nd in recent U.S. transna-
tional labor protections.5

Transnational labor standards constitute an increasingly pivotal con-
tested terrain in which a panoply of competing social and political interests 
struggle to grapple with globalization in ways consistent with their (often-
times contradictory) social interests. From this perspective, it is hardly sur-
prising that their legal form is complex and ambivalent as well. Nonetheless, 
the evidence collected here suggests that any effective attempt to challenge 
the political and economic status quo so as to better serve the interests of 
labor both in the United States and abroad would do well to fi ght for stan-
dards which embody crucial attributes of formal legality.

RECENT U.S. ADVOCACY OF 
TRANSNATIONAL LABOR STANDARDS

Corporate Codes of Conduct

The last two decades have witnessed the proliferation of voluntary business 
“codes of conduct” detailing safe and healthy work conditions, grievance 
procedures, antidiscrimination norms, and bans on child labor and substan-
dard wages.6 Many “global players” now consider it indispensable to good 
public relations to endorse and advertise their support for codes of conduct: 
The OECD has identifi ed 182 codes of this type (most of which became 
effective after 1995), and the International Labor Organization (ILO) 
reports that American-owned multinationals are leading the way in intro-
ducing and pushing for them; they seem increasingly widespread among 
U.S.-based fi rms (for example, Starbucks, Levi Strauss & Co., and Reebock) 
whose marketing depends on brand name and the successful projection of 
a sense of “goodwill” among consumers.7 Typically promulgated by large 
multinational enterprises or on an industry-wide or sectoral basis, the codes 
represent paradigmatic forms of business “self-regulation,” and some of 
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the most powerful nation-states are publicly advocating them as innovative 
attempts to come to grips with the substantial regulatory problems posed by 
globalization. The United States has been a particularly enthusiastic parti-
san for multinational codes of conduct; former President Clinton combined 
his strong support for “free trade” policies with endorsements for voluntary 
codes of conduct for American fi rms operating abroad.

It is easy to understand how present-day political and economic trends 
are driving the growth of voluntary codes of conduct. Business self-regula-
tion accords well with the reigning neoliberal mood: Voluntary codes allow 
large economic actors to acknowledge widespread public anxieties about 
globalization, while meshing harmoniously with a pervasive hostility to tra-
ditional forms of state-backed economic regulation. Government support 
for such codes similarly means that politicians can exhibit concern for the 
deleterious social consequences of globalization without invoking the hostil-
ity of prospective private investors sensitized to even the slightest evidence 
of a “hostile business climate.” No wonder that Clinton was so enamored 
of voluntary codes: Here, at last, seems to be concrete evidence for the pos-
sibility of a “third way” beyond the “rigidities” of the traditional inter-
ventionist state as well as the extreme free market policies of Thatcher or 
Reagan. The trend also comports with the view among many academics and 
policy experts that conventional forms of state activity in the economy too 
often are likely to prove infl exible and hence ineffective given the dynamic 
and fast-paced character of contemporary economic life. According to this 
position, regulatory activity in contemporary capitalism needs to deal seri-
ously with both the complexity and fl uidity of economic relations, and thus 
new forms of interventionist activity would do well to delegate substantial 
powers of policymaking to nonstate actors possessing “better information, 
knowledge, and understanding of increasingly complex, technology-driven, 
and fast-changing public policy issues” than their peers in the legislature 
or state bureaucracy.8 Encouraging individual corporations to devise their 
own situation-specifi c codes of conduct thus would seem a natural way to 
begin institutionalizing an alternative to the purported infl exibility of the 
traditional interventionist state. Large multinationals have made much of 
this theme as well, as they resist demands for extending traditional forms 
of state-backed economic regulation into the global economy by insisting 
that “crude” old-fashioned general law often hinders business more than 
buttress it.

A careful examination of the codes of conduct endorsed by many multi-
nationals, however, places corporate hostility to traditional forms of state-
backed legal regulation in a different light. Notwithstanding repeated calls 
to acknowledge the centrality of complexity and diversity in contemporary 
economic life, the codes in fact include a large number of striking common-
alities. Rarely do they include clear or effective procedures for dealing with 
violations, and only a tiny minority of them provides room for indepen-
dent monitoring or third party enforcement. According to an ILO survey, 
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those potentially affected by the codes—especially managers and workers 
in foreign plants operated by multinationals—many times are unaware of 
the existence of the codes in the fi rst place; multinationals presently seem 
more interested in publicizing the codes to consumers (in the rich countries) 
than at sites of production in underdeveloped countries.9 According to the 
ILO, the voluntary codes are also characterized by a real paucity of refer-
ences to the basic rights of organized labor (the right to association and 
collective bargaining), and some are expressly anti-union.10 They are vague 
and imprecise, typically consisting of little more than open-ended hortatory 
declarations (promising “fair and adequate compensation,” “just and fair 
wages,” and “good and safe conditions of work”) but weak on specifi cs or 
the details of implementation. At times, it is diffi cult to avoid the conclu-
sion that they merely constitute a ploy to ward off legitimate public criti-
cism. For example: despite a sorry record of labor abuse that has generated 
signifi cant public attention, U.S. apparel producers and retailers operating 
abroad piously announce their “commitment to the betterment of wages” 
and “ethically based business practices” (without even beginning to specify 
what form “ethical” business takes). The American retailer GAP—accord-
ing to labor activists, a heinous exploiter of sweatshop labor—declares that 
overtime should be compensated according to “a level that ensures humane 
and productive work conditions,” while the antiunion garment fi rm Sarah 
Lee promises “competitive wages” and “superior” work conditions. In 
short, the codes are often fi lled with pretty-sounding but oftentimes mean-
ingless language, and they provide no reliable mechanism for rendering their 
humanitarian goals practically effective.11 No wonder that the ILO con-
cluded in its 1998 report on voluntary codes of conduct that “the current 
lack of standardized principles and procedures hinders” quality implemen-
tation of their stated goals.12

The fl exible character of the voluntary codes indeed serves global play-
ers well. It remains diffi cult to understand exactly why such fl exibility is 
necessitated by recent economic innovations (for example, new information 
technology), however, and not just the old-fashioned quest to improve one’s 
competitive position by means of a more effective exploitation of labor. 
The scarcity of classical legal virtues within the codes plays an important 
role in making sure that they typically amount to little but a cosmetic front 
for the mistreatment of labor in many parts of the world. The fact that 
the codes are typically unclear and poorly publicized to those potentially 
affected by them, for example, undermines their effi cacy: A vague declara-
tion of “sound and safe working conditions” hardly can provide even a 
minimum of certainty and predictability to employees, and it is unclear how 
one might effectively enforce norms of this type in the fi rst place. Although 
the codes initially seem to mimic traditional forms of state-backed legality, 
they in fact represent a system of pseudo-legality ill-equipped to achieve 
the humanitarian goals which corporate public relations offi cers emphasize 
when bragging about them.
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Revealingly, one important recent attempt to transform voluntary cor-
porate codes into an effective protective device for labor has simultane-
ously generated a dramatic improvement in their classical legal virtues. 
Facing a series of lawsuits in which labor activists and the Union of Needle-
trades, Industrial and Textile Employees (UNITE) brought public attention 
to appalling labor practices commonplace within the garment industry on 
the U.S. Pacifi c Ocean territory of Saipan. By 2003, twenty-seven garment 
retailers (including J. Crew, Dress Barn, Nordstrom’s, Polo Ralph Lauren, 
Sears, Roebuck & Co.) agreed to accept a code of conduct that represented 
a major improvement over previous ones. First, the code is a detailed docu-
ment, including highly precise norms covering a vast range of activities of 
concern to garment workers in Saipan: The code consists of strict rules 
guaranteeing the publicity of its standards to workers in affected plants. 
Second, the retailers accepted a legitimate system of independent monitor-
ing. Its legalistic attributes suggest a real chance of employing the code as 
an effective check on corporate abuse; labor activists continue to describe 
it as a victory.13

From the perspective of recent debates about globalization and the pros-
pects of transnational labor regulation, the Saipan agreement is signifi cant 
from another angle as well. The code contains detailed norms challenging 
paternalistic practices (for example, bans on nighttime visitors in living 
quarters) to which workers in Saipan have typically been subjected. One 
reason that the agreement is so precise and detailed is precisely because it 
zeroes in on the specifi c problems of poorly paid (mostly Asian) garment 
workers on the periphery of the American economy. The Saipan agreement 
thus might be taken as buttressing the view that corporate codes of conduct 
represent a potential site for meaningful political contestation.14 In addi-
tion, the agreement lends initial support to the view that effective economic 
regulation today needs to rely less on “blunt” forms of centralized state law-
making and more on delegations of decision-making authority to nonstate 
actors (in this case, labor unions and the garment industry). Nonetheless, 
two caveats should probably be kept in mind by those who take the Saipan 
agreement as evidence that effective forms of global legal regulation necessi-
tate handing over substantial decision-making authority to nonstate actors. 
First, traditional state institutions still do play a decisive role in the Saipan 
agreement: A lawsuit fi led in American courts generated the present agree-
ment, and a central feature of the new code of conduct is the assurance that 
existing U.S. labor and workplace standards will fi nally gain effective and 
consistent enforcement in Saipan. Even if some delegation of authority to 
nonstate actors is required by the complexities of the contemporary global 
economy, state institutions will need to oversee that authority. In addition, 
this authority will need to institutionalize core features of modern legality. 
Second, codes of this type are likely to remain the exception to the norm, 
chiefl y because large fi rms—even within the garment industry in Saipan, 
most of whose representatives have refused to accept the agreement thus 
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far—are likely to prove more successful in many other settings in warding 
off similar pressures to codify the semantically mushy and ineffective codes 
of conduct preferred by them. In the case of Saipan, activists and labor 
unionists were able to counteract the power imbalance between business 
and labor by appealing to the existence of domestic U.S. labor laws poorly 
enforced within Saipan despite its status as a U.S. territory. In the time-hon-
ored tradition of relying on the courts to advance social reform within the 
United States, labor activists smartly complemented their grassroots activity 
by turning to the judicial system to challenge an injustice taking place on 
American soil; the fact that “peonage” was still practiced in the United States 
played an important role as well in the labor movement’s successful public 
relations campaign. Alas, this is a special condition unlikely to obtain when 
American multinationals engage in similarly exploitive practices outside the 
traditional jurisdiction of the American legal system. Then it is unlikely to 
suffi ce for labor activists to appeal to domestic courts or domestic public 
opinion in order to achieve basic labor protections.15

American “Aggressive Unilateralism”

It is no accident that some American multinationals have been leading the 
way in promoting voluntary labor codes of conduct. Beginning especially 
in the 1980s, substantial political pressure on Congress to grapple with 
the consequences of capital mobility has generated a variety of legislative 
undertakings aimed at guaranteeing that countries trading with the United 
States respect basic labor rights and standards. An immediate incentive for 
U.S.-based multinationals to initiate their own voluntary codes of conduct 
is the perception that American legislators increasingly are receptive to the 
idea of trying to improve the labor protections guaranteed by U.S. trading 
partners by means of what effectively amounts to unilateral action in the 
international political arena. Unsurprisingly, in light of the growing reliance 
on cheap foreign labor, key segments of the corporate community in the 
United States have proven anything but enthusiastic about this trend, and 
large U.S.-based fi rms obviously are trying to undermine the raison d’etre 
of legislative action by preemptively generating their own (allegedly supe-
rior) voluntary codes. Nonetheless, within the last twenty years Congress 
has approved a variety of laws making the extension of trading benefi ts 
to foreign countries dependent on the acceptance of minimal labor rights 
and workplace standards. Widely touted by Congressional Democrats sym-
pathetic to the AFL-CIO as a puissant tool for countering the uglier con-
sequences of globalization for American workers, a number of key pieces 
of trade legislation (including the latest version of the Generalized System 
of Preferences [GSP], Omnibus Trade and Competitiveness Act, and U.S.-
Caribbean Trade Partnership Act) now include labor-conditionality clauses. 
The most important consequence of this legislation has probably been its 
impact on developing countries, which in many cases can only hope to gain 
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trading privileges from the United States if they agree to have their labor 
practices scrutinized by the executive branch of the American government 
and, in particular, the United States Trade Representative.16

At fi rst glance, this legislative trend seems to constitute an unambigu-
ous victory for both American workers threatened by cheap imports from 
low-wage countries in the Caribbean, Latin America, and Southeast Asia, 
with which the United States conducts so much trade. The most powerful 
nation-state on earth is now on record as acknowledging that globalization 
necessarily must be linked to a conscious political effort to improve the posi-
tion of workers long subject to brutal political repression and harrowing 
abuse; understandably, the labor movement and its legislative allies were 
optimistic when Congress fi rst started to pass legislation of this type in the 
mid-1980s during the dreariest days of the Reagan presidency.17 Nonethe-
less, few who have looked carefully at the details of Congress’ attempts 
to encourage American trading partners to exhibit a commitment to basic 
labor rights and workplace standards still share this optimism today, in light 
of an overwhelming body of evidence suggesting the ineffectiveness of Con-
gress’ foray into the realm of transnational labor protections. In contrast to 
voluntary codes of conduct, congressional lawmaking at least would seem 
to place the impressive weight of American political authorities on the side 
of labor in many parts of the world. But to a signifi cant extent, due to a 
paucity of even the most basic attributes of legality, such legislation has not 
only failed to serve its original purposes but has on occasion functioned as a 
convenient legal front for perpetrating great power Realpolitik in precisely 
those parts of the world in which the United States has long treated other 
members of the international community as second-class citizens.

An impressive body of research by labor and human rights lawyers con-
vincingly attributes the failure of congressional legislation in this arena 
to its embarrassingly vague, open-ended character: “unacceptably vague 
language . . . has allowed successive Presidents to undermine its enforce-
ment.”18 As the human rights lawyer Philip Alston notes, “the form in which 
the standards are stated is so bald and inadequate as to have the effect of 
providing a carte blanche to the relevant U.S. government agencies, thereby 
enabling them to opt for whatever standards they choose to set in a given 
situation.”19 The GSP declares that trading partners must “take steps” to 
guarantee “internationally recognized worker rights,” without specifying 
which “steps” the lawmaker has in mind. The reference to “internationally 
recognized worker rights” (which plays a key role in related congressional 
legislation as well) is not only sketched out inadequately in the legislation, 
but it also stands in a murky relationship to ILO conventions on basic 
labor rights and standards. Some observers have simply taken this clause 
as a reference to the ILO’s detailed and oftentimes impressive attempts to 
codify minimal labor protections, but since the legislation fails to refer to 
the ILO, and the United States has yet to ratify most of the relevant ILO 
conventions, this reading conveniently ignores the impressive interpretative 
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problems at hand. Too often, the vagueness of U.S. “international worker 
rights” legislation works to transform it into a cover for broad exercises 
of executive prerogative inconsistent with the interests of workers either in 
the United States or abroad, in part because “the procedures established for 
the implementation of the worker rights legislation appears to ignore, in an 
almost studied fashion, the various ways in which [relatively cogent] ILO 
norms could be taken into account.”20 Thus, Administration offi cials in 
1989 and 1990 cynically declared that death squad attacks on labor union 
leaders in El Salvador were consistent with their determination that El Sal-
vador had successfully recognized international worker rights (and thus 
was deserving of U.S. trading privileges) since “worker rights” are suppos-
edly unrelated to basic political rights or even the right of association; labor 
organizers were pursuing “political” goals, and thus their activities suppos-
edly failed to fall under the rubric of “internationally recognized worker 
rights.” In effect, because labor activists in El Salvador rejected a narrowly 
economistic model of “business unionism,” they were deemed undeserv-
ing of the protections promised by U.S. labor conditionality legislation. In 
contrast, the ILO has long made it clear that its minimal labor standards 
necessarily include the right of association and therefore preclude violence 
committed against labor leaders.21

Alongside its amorphous wording, trade legislation containing labor-
conditionality clauses also suffers from the decision to leave its application 
and enforcement chiefl y in the hands of the executive, thereby transforming 
international labor standards into a convenient foreign policy football, but 
hardly an instrument for improving labor conditions in those developing 
countries with which the United States does business. The determination of 
whether or not a trading partner respects basic labor rights is a top-heavy 
process in which the United States Trade Representative, and ultimately the 
President, is given the fi nal authority to concretize the vague imperative to 
respect “internationally recognized worker rights.”22 In accordance with a 
long tradition of relaxing rule of law standards in foreign policy areas, the 
courts have been hesitant to allow for challenges to the executive’s determi-
nations, notwithstanding their frequent disregard for ILO standards. Far too 
often, U.S. courts have simply ruled that the executive’s sizable discretion in 
this area represents a legitimate form of prerogative power indispensable to 
foreign policy success.23 In practical terms, this permits and even encourages 
the executive to subject labor standards to global strategic considerations, 
as both Republican and Democratic administrations have demonstrated 
time and again. Republican Administrations have regularly provided stamps 
of approval to the horrible labor practices of regimes such as those in El 
Salvador, Guatemala, Haiti, Malaysia, Singapore, Suriname, and Guinea for 
obvious ideological and strategic reasons; they go so far as to claim that 
even those states in which forced labor and the most egregious violations 
of basic union rights were commonplace successfully acknowledged “inter-
nationally recognized worker rights” or at least were “taking steps” to do 
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so.24 Notwithstanding President Clinton’s lip service to the importance of 
achieving transnational labor standards, this basic pattern repeated itself 
under his administration as well. Clinton aggressively supported extending 
trading privileges to China despite its widely documented labor abuses, and 
broader strategic political and economic concerns played an important role 
in determining his interpretation of U.S. international labor rights legisla-
tion. In a telling case, in 1994, Clinton ordered a suspension of an ongo-
ing U.S. investigation of Indonesia’s labor practices immediately prior to 
an important visit he had planned there and which The Wall Street Journal 
described as motivated by the United States’ search for Asian allies in the 
context of heightened United States-Japan trade tensions.25

Problems of this type have encouraged legal scholars sympathetic to the 
idea of transnational labor protections to call for greater legal integrity in 
domestic legislation concerning foreign labor practices. According to this 
view, only a substantial clarifi cation of the exact purpose and scope of the 
legislation at hand, along with an attempt to tighten legislative controls 
on executive prerogative in its application, have a chance of succeeding in 
overcoming the evident pathologies of the U.S. legislative status quo, which 
allows presidents to get away with describing outrageous abuses of labor 
rights as consistent with internationally recognized worker rights.26 Other-
wise, the present system of what Alston accurately describes as “aggressive 
unilateralism,” in which the United States imposes its own interpretation of 
conveniently fl exible labor standards on would-be trading partners, is likely 
to remain unchallenged. In short: substantial evidence suggests, as in the 
case of corporate codes of conduct, that the struggle to improve the status of 
working people ultimately needs to rely on some minimal yet indispensable 
features of formal legality.

Albeit unrealistic in light of the present political climate in the United 
States, much can be said in favor of this view. Congressional legislation in 
this area undoubtedly suffers from a lack of legal virtues, and American 
progressives undoubtedly would do well to try to overcome this lacuna. At 
the same time, critics of the existing worker rights legislation are right to 
focus attention on the extent to which the legal fl aws described above are 
structurally related to the unilateral character of the American attempt to 
enforce labor standards on a global scale. Historically, liberal great powers 
have always subscribed to the notion of a humanitarian system of universal 
international law, while simultaneously making sure that the international 
legal system provides adequate mechanisms guaranteeing that the norms 
of international law are unlikely to be effectively enforced against their 
political and economic interests. In this spirit, the United States often 
delights in labeling the actions of its rivals on the international political 
scene “illegal” and even “criminal,” while simultaneously relying on its 
enormous power advantages to guarantee that many of its own equally 
dubious actions are rarely effectively prosecuted: One need only recall the 
ineffectiveness of international courts in trying to punish the United States 
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for its illegal mining of Nicaragua’s harbors or the present-day American 
opposition to the establishment of a standing international criminal court. 
In short, even multilateral forms of international legal coordination often 
suffer from a “subjective” application of norms as a result of the profound 
political and economic inequalities characteristic of the contemporary 
international arena. The risk of such subjectivity is heightened when a great 
power is effectively able to undertake unilateral action in its dealings with 
states that are economically dependent on it. Particularly in relation to 
developing countries desperate to attract American investors or gain access 
to American markets, vague and open-ended unilateral labor standards 
allow the United States to act in an ad hoc manner, at times functioning 
as a billy club to be wielded against those out of favor with Washington 
policymakers, while at other junctures providing a way to reward those 
exhibiting the proper docility in relation to the rules of the global political 
economy as defi ned by Washington and its allies. The fl awed legal structure 
of the norms at hand conveniently serves the interests of a great power for 
whom fl exibility in their application is of supreme importance for strategic 
political and economic reasons. Of course, there are many pressing reasons 
why developing countries such as El Salvador, Guatemala, and Indonesia 
are likely to seek trading privileges with the United States. By making free 
trade dependent on the acceptance of “internationally recognized worker 
rights” as defi ned exclusively by the United States (and, more specifi cally, 
the U.S. executive), the United States can of course appear to be endorsing 
humanitarian transnational forms of labor regulation while, in actuality, 
interpreting and applying those norms in a highly discretionary manner so 
as to serve a coterie of political and economic purposes unrelated to the 
struggle to protect working people from the vicissitudes of globalization. 
How else can we explain why those applying U.S. international labor rights 
legislation have been able to get away with providing trading privileges to 
some of the most repressive labor regimes on the planet?

From this perspective, the vagueness plaguing U.S. labor-conditionality 
clauses in trade law is inextricably tied to a broader problem, namely the 
United States’ occasional preference for “going it alone” in international 
politics, especially in its dealings with those countries in the Caribbean, Latin 
America, and Southeast Asia that traditionally compose its political and eco-
nomic “sphere or infl uence.” As long as transnational labor regulation is 
limited chiefl y to the unilateral discretionary decisions of an economic and 
political superpower, it would be a mistake to expect too much from it. Trans-
national labor protections are unlikely to gain consistent application unless 
supported by an effective system of multilateral political coordination.

The North American Free Trade Agreement

The emergence of regional political and economic blocs (NAFTA, EU, and 
ASEAN) suggests the possibility of a path beyond the pathologies of vague 



Transnational Labor Standards 59

labor protections unilaterally interpreted and applied in accordance with 
the dictates of superpower Realpolitik. In the face of some empirical evi-
dence suggesting that ongoing changes in contemporary capitalism primar-
ily fall under the rubric of economic triadization or regionalization, the 
emergence of regional forms of governance would seem to provide a natural 
playing fi eld for those hoping to develop effective transnational strategies in 
order to counteract the erosion of labor standards and rights. And not only 
does NAFTA represent a multilateral body dedicated to the advancement of 
regional economic integration, but it is also at least formally committed to 
minimizing “social dumping” by developing a shared framework of labor 
standards and rights.

Unfortunately, NAFTA has yet to make much headway in halting the 
“rush-to-the-bottom” in labor protections, as evinced by a continuing pat-
tern of labor abuse in precisely those areas of the North American econ-
omy—for example, the low-wage Maquiladoras region at the U.S.-Mexican 
border—now booming in part as a consequence of NAFTA.27 Revealingly, 
both Ralph Nader and the conservatives at the Wall Street Journal agree 
that the supervisory system established by the North American Agreement 
on Labor Cooperation (NAALC) has proven ineffective.28 Even when those 
dispute resolution devices (most important, the NAO, or National Admin-
istrative Offi ce) established in each of NAFTA’s three member-states for the 
purpose of enforcing the labor side-agreement fi nally get around to acknowl-
edging possible illegalities, effective sanctions are unlikely to be enforced: 
Workers who successfully fi le complaints are typically left with nothing but 
a piece of paper acknowledging the justice of their cause, and even after a 
favorable ruling on their behalf, their jobs are unlikely to be reinstated or 
their labor union recognized.29 The most severe sanction thus far seems to 
be a piddling $9,000 fi ne leveled against a Hyundai subsidiary in Tijuana for 
violations of basic health and safety rules; the U.S. government cannot even 
confi rm that Mexico ever actually received payment from Hyundai. Some 
initial evidence suggests that the possibility of gaining redress for a violation 
of labor standards by means of NAALC is functioning as a useful organizing 
tool for labor activists struggling to focus public attention on dire workplace 
conditions found within increasingly broad sectors of the North American 
economy.30 To be sure, it would be dogmatic to preclude a priori the possibil-
ity of transforming the NAALC mechanisms into a more effective tool for 
labor than it presently is; indeed, part of that process of transformation might 
very well rely on making use of NAALC precisely in order to show how its 
existing institutional form clashes with its own more ambitious stated goals. 
But as it stands today, NAALC is chiefl y providing a humanitarian window 
dressing for the ongoing reorganization of the North American economy 
along fundamentally neoliberal lines. Just as American multinationals love to 
defl ect criticism by advertising their (ineffective) corporate codes of conduct, 
so too does NAALC provide North American politicians and offi cials with a 
convenient device for obscuring NAFTA’s real-life impact on workers.
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Here as well, the legal structure of NAALC helps explain its ineffi cacy. 
First of all, NAALC presupposes the existence of three distinct national 
systems of labor law, and it does nothing to promote the harmonization 
of labor law among NAFTA’s members.31 As a result, it necessarily fails to 
discourage mobile capital from “shopping” for locations—for example, the 
southern side of the Rio Grande—with excellent access to lucrative markets 
but weak records of protecting labor rights and standards. The notion of the 
generality of law is a complex one, since the demand for like rules for like 
cases begs the question of what constitutes a “like case” in the fi rst place. 
Nonetheless, it is striking that NAALC is predicated on the right of busi-
nesses operating within North America to treat employees in an inconsistent 
and highly differentiated matter for the sake of maximizing profi ts. Mexican 
employees at a Hyundai subsidiary in Mexico are likely to be subject to a 
different set of labor rules than those in Canada or the United States., and 
employees doing the same job for the same fi rm in three different parts of 
the North American “common market” hypothetically could be subject to 
three very different labor law regimes.32 The much-touted legal integration 
of the North American economy, it seems, is consistent with a highly differ-
entiated and arguably inconsistent set of labor protections. From a business 
perspective, a harmonization of standards in accordance with the lowest 
common denominator would probably prove most advantageous. In light of 
the improbability of realizing this preference in the immediate future, how-
ever, the maintenance of three distinct systems of labor norms has much to 
be said on its behalf from the perspective of capital: NAFTA makes it easier 
for fi rms to outsource or shift production to areas with lax labor laws, or at 
least plausibly threaten to do so, thereby at the very least improving capital’s 
bargaining position in relation to labor where labor rights and standards are 
likely to be most generous.

NAALC mainly requires of each member that it “ensure that its [own] 
labor laws and regulations provide for high labor standards”(Article 2) 
without specifying how labor systems as different as those within North 
America can simultaneously provide “high” standards.33 The fact of the 
matter is that Mexican labor law, though impressive on paper, is poorly 
and inconsistently enforced, while U.S. labor law is lacking as well when 
compared to its more generous Canadian sister. NAALC also calls for each 
of its member-states to enforce its own system of labor law. Yet even this 
demand is probably a paper tiger. Although NAALC calls for an exten-
sive system of trilateral consultation and information sharing on a broad 
range of labor-related topics, it specifi es that its dispute resolution mecha-
nism ultimately only applies to three specifi c areas: occupational safety 
and health, child labor, and minimum wage issues, and even then only 
in the case of a “persistent pattern” of abuse (Article 27). NAALC effec-
tively excludes from the outset the possibility that its trilateral dispute 
mechanisms might ever actively intervene in matters concerning labor 
union rights in such a way as to generate an arbitral decision and fi nancial 
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penalty; in order to avoid any ambiguity on this matter, the architects of 
NAALC expressly relegated crucial labor rights to an agreement annex as 
a way of emphasizing their limited signifi cance for the dispute resolution 
system. In case labor activists nonetheless still try to employ the meager 
possibilities provided by NAALC, the agreement also includes a crucial 
escape clause: Article 49 expressly states that inaction in enforcing health 
and safety standards, child labor laws, or the minimum wage is legal when 
it “refl ects a reasonable exercise” of the member-state’s “discretion with 
respect to investigatory, prosecutorial, regulatory or compliance mat-
ters,” or when it “results from bona fi de decisions to allocate resources to 
enforcement in respect of other labor matters determined to have higher 
priorities.” In (only slightly more) blunt terms: NAALC probably need 
not be enforced if any of its member-states willy-nilly determines not to 
do so.34

In addition to its circumscribed scope, the NAALC system of dispute 
resolution is complicated and opaque, and it is likely to take years and enor-
mous energy (as well as resources) in order to see a complaint through to 
the end. Grievances wind their way through a complex process involving 
consultations between national representatives (at the NAO),

ministerial consultations, through [to] an evaluation by a committee of 
experts, to a draft and fi nal evaluation report, to party-to-party con-
sultation, to an arbitration panel [chosen by NAFTA’s three members], 
through an initial and fi nal report by the arbitration panel, to the pos-
sible reconvening of the panel, to a second possible reconvening of the 
panel, to the imposition of a ‘monetary enforcement assessment,’ to the 
possible reconvening of the Arbitration panel, to a fi nal report to the 
parties in dispute.35

No wonder that labor activists have found NAALC so frustrating: its Kaf-
kaesque legal attributes prevent it from serving as an effective instrument 
for supervising even the limited arena of labor-related issues with which it 
is concerned. A revealing double standard is at work as well. As one labor 
advocate has rightly noted, “[t]he procedure established here contrasts 
sharply with other forms of dispute resolution” established for business, 
which is provided with relatively effi cient and speedy devices. Capital, it 
seems, is deserving of the chief accouterments of an effective system of jus-
tice, whereas labor is not.36 For example, NAALC’s enforcement procedures 
are controlled by its three member-states; labor obviously can infl uence this 
process, but the pursuit of a complaint ultimately rests in the hands of politi-
cal authorities. In contrast, NAFTA gives business comparatively unmedi-
ated power to force the resolution of a confl ict. For example, Chapter 11(B) 
allows private fi rms to submit certain complaints against member states to 
a three-person tribunal, one of whose members is chosen by the affected 
member-state, another by the fi rm, and a third jointly by the two parties; 
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NAFTA thereby effectively grants states and corporations equal authority in 
some crucial decision-making matters. In contrast, the procedures making 
up NAALC seem to have been rigged so as to hinder the protection of even 
basic labor rights and standards. In a similar vein, investors and holders of 
intellectual property rights are granted direct access by NAFTA to the courts 
of any of its member-states, but NAALC (Article 42) denies this same right 
of access to labor.

Many critics have persuasively argued that NAALC can only serve labor 
interests by overcoming its manifest legal ills, and others have gone even 
further to demand that a progressive reform of NAFTA must pursue an 
“upward harmonization of labor standards and rights”—that is, movement 
beyond the present acceptance of a differentiated and inconsistent system 
of labor rights and standards.37 Efforts in this direction are surely deserving 
of applause. Nonetheless, one should have no illusions about the imposing 
hurdles facing this strategy. Here as well, a paucity of rule of law virtues is 
tied to the existence of awesome real-life power inequalities; the admirable 
quest to enhance the legal integrity of NAALC implies a serious challenge 
to those inequalities. As we saw above, the vague and open-ended character 
of unilateral labor standards makes them a useful instrument of American 
Realpolitik. Although the trilateral character of NAFTA at least potentially 
serves as a check on the traditional U.S. preference to “go it alone” in mat-
ters affecting its North American “backyard,” NAFTA’s escape clause (Arti-
cle 49) provides possibilities for member-states to disregard NAALC’s stated 
aspiration to achieve “high” labor standards throughout North America. 
Of course, one can imagine any of NAFTA’s three members making use of 
this exception clause; in particular, it seems well-suited as a loophole for 
Mexican elites trying to ward off legitimate criticism of corruption within 
the Mexican labor movement. Nevertheless, it is worth noting that legal 
vagaries of this type ultimately tend to privilege interests possessing the most 
impressive de facto economic and political power: When the rules of a game 
on the playground are unclear, it is most likely the biggest and strongest 
kids who will succeed in enforcing their particular interpretation. Similarly, 
Article 49 provides an obvious instrument not only for North America’s big-
gest economy and greatest political force to escape from obligations poten-
tially imposed on it by NAALC, but its interpretation is most likely to favor 
the United States, given its enormous factual power advantages vis-à-vis 
Mexico and Canada.

This prospect raises fundamental questions about the limits of regional 
political and economic blocs in situations where one member-state is obvi-
ously so much more powerful than its peers.38 Although the multilateral 
character of NAFTA anticipates the possibility of counteracting the United 
States’ preference for politically pliable unilateral labor standards, NAFTA 
will probably never fully succeed at this task.39 Only a broader multilateral 
system of political and legal coordination, predicated on a real possibility of 
neutralizing the United States’ tremendous de facto economic and political 
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advantages, possesses a superior chance of guaranteeing a consistent system 
of genuinely humanitarian transnational labor standards.40

LABOR STANDARDS AND THE WTO

Under the Clinton Administration, the United States’ apparent willingness to 
rely on the World Trade Organization (WTO) in order to enforce core labor 
rights and minimal labor standards seemed to present an exciting poten-
tial resolution to the enigmas described above.41 The WTO is an authenti-
cally multilateral organization, in which decision making by consensus is 
the norm, thus arguably offering better prospects for exercising an effective 
check on great power Realpolitik than NAFTA or even the IMF and World 
Bank, whose weighted voting devices unambiguously privilege the United 
States and other major powers. In addition, the WTO’s dispute resolution 
devices contain some legalistic attributes, at least when compared to many 
other forms of international economic regulation, and a number of impor-
tant rulings have already been decided against the most powerful capitalist 
states (including the United States). For this reason as well, there seems to be 
solid testimony that the inclusion of a “labor clause” in the WTO not only 
might stand a chance of gaining effective enforcement but that its applica-
tion could take a relatively consistent and universal form.

The United States’ recent support for revising the WTO indeed seemed sur-
prising in light of the leading role played by the United States in aggressively 
advocating neoliberal policies worldwide. It also generated an unusual con-
stellation of political forces, in which U.S. offi cials at least briefl y appeared 
to stand alongside the Nordic countries, the international labor movement, 
and progressive activists defending a “labor clause” as an instrument for 
reforming the WTO in order to counteract the ugliest consequences of eco-
nomic globalization. U.S. support for amending the WTO also pitted the 
United States against developing countries which see even the most minimal 
forms of transnational labor regulation as constituting protectionist devices 
aimed at thwarting legitimate competition from low-wage countries now 
fi nally beginning to challenge Western Europe, Japan, and the United States 
on the global market.42 In a surprising twist of events, precisely those coun-
tries which twenty-fi ve years ago complained so vehemently about the impe-
rialistic intentions of (mostly American-owned) multinationals, now found 
themselves aggressively denouncing even the most pallid transnational labor 
protections as dangerous attempts to buttress western economic hegemony.43 
To be sure, there was something disingenuous about the recent rediscovery 
of crude free-market arguments against minimal labor protections among 
political elites in China, India, Indonesia, Egypt, and Malaysia. It is hardly 
self-evident that restrictions on the use of child or prison labor express a par-
ticularistic western cultural arrogance inconsistent with non-Western forms 
of cultural identity. Furthermore, many of these same countries have long 
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publicly endorsed ILO conventions covering basic labor rights and stan-
dards; from the perspective of international law, they already are at least 
formally obliged to respect models of labor rights and standards far more 
ambitious than anything likely to emerge out of the WTO.44 Legitimate wor-
ries about the cultural insensitivity of the rich countries of the West, mixed 
in with a heavy dose of understandable but ultimately misguided populism, 
are being cynically employed by elites in the developing world in order to 
justify some of the nastiest facets of authoritarian capitalism.

Nonetheless, there are good reasons for worrying that a reformed WTO 
might serve as an instrument for perpetuating the privileged position of the 
United States within the global political economy. However disingenuous, 
there is a grain of truth to criticisms emanating from the developing world. 
On the one hand, activists and labor unionists are right to try to modify the 
WTO so as to assure transnational labor rights and standards. The WTO 
is not only here to stay, but it is likely to continue to play a signifi cant role 
in global economic life, and thus it would be irresponsible for the left to 
abandon it as a site of political struggle. On the other hand, it is probably 
no accident that the United States was willing to support a WTO labor 
clause. The evidence examined in the fi rst section of this essay underscores 
the likelihood that certain key representatives of the American political 
and corporate classes have come to understand that seemingly humanitar-
ian labor clauses in trade agreements hardly need impinge on neoliberal 
policy, as long as the relevant clauses lack minimal attributes of modern 
formal legality. Although the left is obviously justifi ed in thematizing WTO 
insensitivity to the side effects of globalization, it will need to fi ght hard to 
minimize the possibility that any revision of the WTO reproduces the legal 
perils discussed above. Otherwise the international labor movement may 
fi nd itself hoodwinked by the appealing rhetoric—but unattractive reality—
of pseudohumanitarian labor standards, just as their allies in the AFL-CIO 
have seen their high hopes shattered by the cynical record of U.S. domestic 
legislation concerning “internationally recognized worker rights.”

How then might a WTO labor clause be vulnerable to the pathologies of 
discretionary legal application and enforcement according to the dictates of 
great power Realpolitik? Notwithstanding WTO’s promotion of its decision-
making procedures as a paragon of consensus-oriented multilateral global 
democracy,45 in fact the insistence on consensus “actually operates as a sort 
of weighted-voting provision, given that the larger powers will undoubtedly 
always have a presence at any important decision-making opportunity.” A 
consensus only needs to be achieved among members actually present at 
meetings when decisions are made, which in practical terms means that coun-
tries which “fi nd it fi nancially or politically diffi cult to have adequate rep-
resentation at the WTO may fi nd decisions made that they do not want.”46 
If strictly applied, the norm of consensus would indeed provide every mem-
ber with veto authority. But in part by failing to formalize a right of veto 
for those members not in attendance, the most powerful member-states are 
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likely to gain “an even larger share of the power than policy or equity might 
dictate.”47 In short, the much-touted informality of the consensus-oriented 
decision-making structure of the WTO risks playing into the hands of the 
richest and most powerful countries arguably no less than do the weighted-
voting devices operative within the IMF or World Bank.

Nor do the WTO’s dispute resolution devices neatly conform to tradi-
tional models of legality, despite the WTO’s self-advertised fi delity to the 
idea of the “rule of law.” The WTO Agreement is fi lled with exceptional 
clauses and vague loopholes. It bears little resemblance to the relatively 
clear and cogent legal codes sought by advocates of modern conceptions of 
legality, instead providing vast scope for a highly discretionary process of 
adjudication. In addition, deliberations of WTO tribunals are confi dential, 
and opinions expressed in the tribunal reports remain anonymous.48 Not 
only does this failing represent a blatant abrogation of the modern ideal 
of the publicity of law and legal proceedings, but it works alongside the 
WTO’s discretionary system of norms to raise the specter of an irregular 
mode of adjudication whose only real commitment is to the core neoliberal 
beliefs presently driving WTO policy. The fact that WTO judges tend to 
share “an institutionally derived [neoliberal] philosophy about international 
commerce” only exacerbates this problem.49 In short, there are legitimate 
reasons for worrying that the WTO dispute resolution mechanisms provide 
ample possibilities for powerful interests in the global political economy to 
undermine the classical principle of treating like cases in a like way.50

The prospect that a labor clause within the WTO might take the form of 
one of the “general exceptions” to free trade already accepted as part and 
parcel of the WTO legal system should raise some eyebrows. The Inter-
national Metalworkers’ Federation has long argued that escape clauses 
allowing countries temporarily to restrict low-price imports which seriously 
disrupt domestic production should be expanded so as to apply to imports 
whose low price has been infl uenced by a failure to respect basic labor pro-
tections, while others have suggested that the numerous escape clauses out-
lined in Article XX (which already refer to public health and environmental 
matters) should be amended to cover labor issues.51 In light of the argument 
developed above, it should be clear why this approach may prove ill-suited 
to the interests of labor; it should also be clear why a great power like the 
United States is likely to benefi t from it. A general escape clause “implies 
unilateral measures and does not envisage the desired multilateral negotia-
tions,” thereby providing individual WTO member-states with possibilities 
for reneging on trade commitments when a particular condition (allegedly) 
has not been satisfi ed.52 As one prominent trade law expert has pointed 
out, the language of these escape clauses “is so general and ambiguous . . . 
that nations” have often claimed to fulfi ll their prerequisites “in many plau-
sible but marginal circumstances,” and escape clauses have been abused on 
many occasions during the history of GATT and the WTO.53 Here as well, 
it becomes easy to conceive of a labor clause—particularly if allowed to take 
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a relatively open-ended form, as do most of the existing escape clauses in 
WTO—serving as legal front for crude power politics. Even if every WTO 
member were formally outfi tted with the authority to make use of an escape 
clause of this type, the possibility of unilaterally freeing oneself from legal 
obligations ultimately is most likely to serve the interests of those in posses-
sion of the greatest de facto economic and political infl uence. It is diffi cult 
to imagine a scenario in which a developing country might renege on its 
free trade obligations with the United States by legitimately appealing to 
evidence of labor abuse in the United States. An “uppity” attitude of this 
type simply does not pay given the present-day distribution of power in 
the global political economy, where many developing countries desperately 
need American investment or at least access to the American market. At the 
same time, the United States—as we have seen—now has a long history of 
using labor clauses within its traditional sphere of infl uence in order to mask 
its exercise of political and economic pressure with humanitarian rhetoric. 
Little imagination is required to see the United States similarly making use 
of a WTO labor escape clause for the sake of pursuing, on the global scale, 
its economic and political interests. The historical record suggests that the 
United States is most likely to threaten to employ a labor clause of this type 
in order to gain concessions (e.g., the breakup of Korean chaebols or the 
privatization of public property in India) where labor abuses may indeed be 
rampant, while simultaneously ignoring similar records of abuse in countries 
more willing to toe the line of the “Washington Consensus.” Unfortunately, 
it is improbable that the United States will be serious about challenging the 
mistreatment of labor even in those countries subject to its unilateral appli-
cation of a labor escape clause: Experience with existing U.S. transnational 
labor standards suggests that countries are likely to receive the necessary 
stamp of approval as soon as cosmetic reforms are made and the desired 
political and economic concessions to the United States are forthcoming.

A skeptical assessment of the U.S. endorsement of a WTO labor clause 
is justifi ed for another reason as well. As many commentators have pointed 
out, recent American enthusiasm for a WTO labor clause initially seems odd 
in light of the fact that the International Labor Organization already func-
tions, albeit inadequately, as the main multilateral institution committed to 
developing a network of transnational labor protections. Despite the widely 
acknowledged weaknesses of the ILO system of enforcement, the organiza-
tion does have a long history of grappling with the diffi cult problems faced 
by advocates of transnational labor rights and standards: Most important 
for our purposes here, the ILO has thought long and hard about how to 
develop a system of norms that acknowledges the real economic and cul-
tural complexities of the task at hand (for example, the fact that a minimum 
wage today surely must take a different form in Great Britain or Switzer-
land than in India), while nonetheless striving to achieve legal integrity and 
effi cacy.54 And the ILO possesses an impressive administrative apparatus 
(including a well-trained staff of researchers and experts on labor issues and 
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labor law), as well as relatively close ties to the labor movement and activ-
ists sympathetic to it. So if the United States is genuinely concerned about 
developing effective transnational labor protections, why does it not simply 
ratify the numerous ILO norms which it thus far has failed to endorse and 
join forces with the many labor unions long committed to undergirding the 
nascent ILO-based system of transnational labor standards? Labor unions 
have long struggled to strengthen the ILO’s presently insuffi cient enforce-
ment mechanisms, but they increasingly have faced fi erce resistance from 
employers and many ILO member-states.55 Surely, the United States could 
help play a role in turning the tide within the ILO in favor of labor.

The question is easily answered. Whatever its faults, the ILO is not only 
a multilateral organization but one that takes seriously the notion that great 
powers should be subject to the same rules and standards as lesser powers: 
The ILO has long been committed to the principle that transnational labor 
protections must rest on fair and consistent procedures having a real chance 
of being employed effectively against all member-states, not on open-ended 
legal loopholes or escape clauses vulnerable to unilateral application and 
gross manipulation. American ambivalence towards the ILO points to “a 
major discrepancy between the United States’ refusal to submit itself to mul-
tilateral accountability (through the ILO), and its preparedness to subject 
others to a form of accountability in which the United States acts as the sole 
legislator, judge, jury, and enforcement authority.”56 The United States is 
ultimately uninterested in genuinely strengthening the ILO because unlike 
the WTO, an enhanced ILO would offer a more effective forum for those 
hoping to pose a political challenge to neoliberalism and U.S. unilateralism: 
The ILO is a relatively democratic organization committed to advancing the 
cause of both an international “rule of law” and social reform. The ILO’s 
unusual decision-making structure—in which organized labor possesses the 
same number of votes as business representatives57—meshes poorly with 
the direction of contemporary U.S. policy. Neoliberalism has successfully 
suggested to political and elites virtually everywhere that they now can get 
their way without granting a meaningful say in economic affairs to orga-
nized labor. Not surprisingly, the United States—the main political force 
supporting neoliberalism on the global scale—is uninterested in strengthen-
ing an organization that increasingly looks like a throwback to the days 
when labor unions were seen as having a legitimate role to play within the 
capitalist economy.

In short, the disturbing legacy of U.S. transnational labor standards 
raises diffi cult questions for those of us committed to taming globalization 
by means of assuring effective global legal protections. The U.S. experi-
ence suggests that labor activists enthusiastic about the prospect of includ-
ing social and labor standards within the WTO would do well to pay close 
attention to the pathologies of the U.S. experience; from the perspective 
developed here, a (dramatically) reformed ILO is probably a better starting 
point for making sure that transnational labor standards ultimately realize 
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the interconnected tasks of protecting basic rule of law virtues and challeng-
ing the increasingly shocking inequities of the global capitalist economy. My 
aim here has not been to cast equal doubt on all policy options, notwith-
standing my critical comments regarding many different types of present-
day transnational labor standards. But those of us committed to supporting 
a viable worker rights strategy would do well to recognize the nature of 
the diffi culties at hand. I do this not for the sake of defl ating the dream of 
a global economy both respectful of worker rights and the rule of law, but 
rather because we can only move towards that ideal if we remain brutally 
honest about the complexities of the political tasks at hand.



4 Neumann Versus Habermas
The Frankfurt School and the 
Case of the Rule of Law

At a historical junction when fascism was well on its way to becoming 
Europe’s dominant political force, the Institute for Social Research’s resi-
dent political and legal theorist, Franz Neumann, came to see a variety of 
modern legal ideals as enduring contributions to democratic politics. Fas-
cism’s abandonment of them represented nothing less than liberal bourgeois 
society’s rejection of its greatest achievements. For Neumann, a defense of a 
rather traditional conception of the rule of law played a key role in this proj-
ect. While Max Horkheimer and Theodor Adorno were using Max Weber 
to offer a traumatic and somewhat one-sided portrayal of Western develop-
ment, Neumann instead relied on Weber to salvage the emancipatory uni-
versalistic features of the modern legal tradition, in his eyes embodied most 
clearly in the ideal of the rule of law and its emphasis on clearly formulated 
general legal norms which do “not mention particular cases or individually 
nominated persons, but which [are] issued in advance to apply to all cases 
and all persons in the abstract.” 1

Throughout his illustrious career, Jürgen Habermas has tended to criticize 
precisely this position.2 In arguing against Weber and Weberian analyses, 
which stress the importance of the systematic and coherent semantic form 
of law for understanding what is specifi cally “modern” about it, Habermas 
worries that it leads too many authors, as it did Weber, to an unjustifi ably 
hostile assessment of nonformal modes of law seemingly essential to the 
democratic welfare state, where vague legal standards, indefi nite blanket 
clauses, and other legal acts arguably incompatible with classical concep-
tions of the rule of law are widespread. By means of a comparison of Neu-
mann and Habermas’ respective restatements of the Weberian story of legal 
rationalization, I accept the basic soundness of Habermas’ concerns. Yet I 
also reformulate Neumann’s argument and show why the anxieties about 
nonclassical modes of law underlying it, despite Habermas’ occasional 
claims to the contrary, need to be taken seriously. Neumann’s admittedly 
old-fashioned defense of a classical conception of the rule of law is more 
vital to Habermas’ own project than he cares to admit. I also respond to 
criticisms which Habermas potentially might raise against my project of 
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synthesizing traditional concerns about the structure of the legal norm with 
a critical theory of law and democracy.

NEUMANN ON LEGAL RATIONALIZATION

In The Theory of Communicative Action, the programmatic contours of 
Habermas’ legal thinking in many ways strikingly parallel Franz Neu-
mann’s during the late 1930s and early 1940s. Neumann also undertook 
to recast Weber’s groundbreaking analysis of the rationalization of law in 
Economy and Society in an explicitly democratic and anticapitalist fash-
ion, and his mammoth 1936 Governance of The Rule of Law examined 
“the process of the divorce of positive from natural law, by which posi-
tive law became self -suffi cient and autonomous . . . a process which, from 
the analogy of Max Weber’s famous generalization of the ‘disenchantment 
of the world,’ we may call a ‘disenchantment of law’.”3 With its overtly 
Weberian contours later deemphasized, the argument then formed the 
basis for Neumann’s famous articles in the Zeitschrift für Sozialforschung4 
and the theoretical core of the 1942 Behemoth: The Structure and Practice 
of National Socialism.

Ambitiously synthesizing social history, a critical sociology of ideas, and 
an examination of political and legal theory extending from Aquinas to 
Hegel, Neumann’s study traces the transformation of universalistic natural 
law into a system of codifi ed positive general legal norms like that which 
Weber had described as modern rational legality.5 Like Weber, he highlights 
the centrality of the increasing systematization and precision of law. In his 
gloss on this thesis, legal development in the West is essentially the story 
of the struggle to rid it of vague standards (e.g., “emergency,” “necessity,” 
“prerogative”) which provide easy openings for poorly restrained, irregu-
lar, situation-specifi c forms of raison d’etat-type state action; hence, Neu-
mann’s description of western legal development as an epic battle between 
sovereignty and law. Yet in anticipation of Habermas and in contradistinc-
tion to Weber, Neumann argues that praiseworthy trends towards a fully 
rational-legal order are destined to remain unfi nished within the confi nes 
of a bourgeois social and economic order. Contra Weber (as well as Marx), 
“bourgeois” formal law is not, in reality, merely bourgeois. Though comple-
menting capitalism at some historical junctures, general law ultimately con-
fl icts with it. If the rule of law is to be preserved, capitalism will have to be 
challenged. In my reading of the complex and multisided The Governance 
of the Rule of Law, Neumann advances this highly provocative argument 
most directly by means of pointing to four competing paths of legal develop-
ment, each of which offers a separate answer to the normative and practi-
cal problems posed by the disintegration of natural law as well as distinct 
and more or less secularized versions of the modern rule of law. If we are 
to appreciate both the merits of Neumann’s own gloss on the problem of 
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legal rationalization as well its differences vis-à-vis Habermas’ more recent 
reconstruction of Weber, we will have to take a closer look at them.

Neumann fi rst describes a “classical liberal” path allegedly implied by 
the Lockean rule of law and then more fully worked out by Blackstone and 
Dicey as well as English political practice in the eighteenth and nineteenth 
centuries. Here natural law was eventually abandoned and replaced by (a) 
the idea of parliament as absolutely sovereign and (b) the belief that par-
liament can only issue law general in nature. Appearances to the contrary, 
Neumann argues, these tenets were not contradictory given a particular 
social confi guration presupposed by them. General norms were essential 
to guaranteeing economic calculability in early capitalism, and a close fi t 
between a classical liberal legal order based on them and a competitive 
bourgeois economy consisting of relatively equal small and medium entre-
preneurs obtained: The early liberal state did “not intervene by individual 
measures because such an intervention would violate the principle of the 
equality of competitors” so sacred to early bourgeois economic ideology.6 
Conveniently, parlia mentary institutions sympathetic to bourgeois develop-
ment, like those found in Britain during the period in question, typically 
limited themselves to issuing general norms.

Emphasizing this version of the rule of law’s role in disguising the hege-
mony of privileged bourgeois strata, Neumann is quick to point to its limi-
tations. Political participation was limited to a narrow group of property 
owners; the general legal norm did little more than preserve early capitalist 
economic calculability and conceal the concrete power claims of an emerg-
ing bourgeois power elite: “In paying reverence to the ‘law,’ one can conceal 
the fact that the ‘law’ is made by man.”7 Neumann complements this view 
that the classical liberal model provided little legal security to the lower 
classes with an innovative analysis of common law, building on Weber’s 
similar analysis in Economy and Society but going beyond it in a number of 
ways: The common law remained irregular and traditional precisely in those 
areas where its systematization might have generated real security for broad 
masses of the population. According to this view, general law was discarded 
whenever the basic imperatives of the bourgeois order were threatened or 
when it came to justifying colonialism. Sovereignty never vanished here: 
Lockean prerogative “coincides with the sphere of competence of the fed-
erative power”—that is, with foreign policy, and Locke’s own willingness to 
trade in the rule of law for lawless state action on the theoretical level was 
all too representative of real-life English colonial practice.8

Although Neumann’s discussion of this developmental path focuses on 
debunking it by pointing to its ugly bourgeois underside, the structure of 
his critique depends on taking the classical liberal legal norm seriously. Cru-
cially, the problem here is not the legal general norm per se, but instead the 
failure and even impossibility of extending its advantages to all classes in a 
highly antagonistic social setting: Only this explains why Neumann tries to 
identify some redeeming qualities even in this basically bourgeois rendition 
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of rule of law, and why even here he tells us that classical law “has in the 
fi rst place the function of establishing equality”—albeit an equality primar-
ily among the propertied.9 At least as far the well-off are concerned, general 
law provided legal security and contributed to personal liberty. Insofar as it 
fi t and thereby helped perpetuate a developing capitalist economy character-
ized by a relatively wide dispersion of economic resources, it secured some 
measure of real economic equality as well. Even in its most explicitly bour-
geois form, formal law was always more than mere ideology; even in clas-
sical liberalism there were intimations of what Neumann describes as its 
historically “transcendent” “ethical function.” When the legislator need not 
act according to general norms—if he “can issue individual commands, if he 
can arrest this or that man, if he can confi scate this or that property”—the 
most basic measure of legal security is badly undermined.10

In a second “authoritarian legalist” path, whose theoretical outlines 
Neumann locates in Kant’s jurisprudence, natural law has similarly van-
ished, but only a dreary form of authoritarianism has replaced it. With the 
nineteenth-century Prussian Rechtsstaat in mind, Neumann describes the 
familiar story of the failed and defensive German middle classes, “politi-
cally in a state of subjection and . . . content with making money,” who 
traded off the right to control parliament for the mere promise that legal 
security is to be guaranteed by clear, public, general law.11 Arguing against 
Weber and many others who have underplayed the signifi cance of law’s 
genesis for determining its legitimacy, Neumann thinks that this path 
demonstrates that the replacement of natural law with the mere demand 
for coherent systematized formal law is likely to be a dreadful recipe for 
authoritarianism, albeit an authoritarianism predictable in character. The 
general lesson here is that the universalistic legacy of natural law optimally 
should culminate both in the demand for “equality before the law” (and 
the generality of law) and decision making resting on universal partici-
pation. Though Weber insists that modern rational law necessarily lacks 
any real normative basis, Neumann, anticipating Habermas, believes that 
the rule of law should not burn its bridges to classical natural law: A 
democratic version of the rule of law will have to restate that legacy’s last-
ing insights in a suffi ciently modern form. According to Neumann’s read-
ing of Kant, the Enlightenment philosopher failed to tie his ethical theory 
adequately to his legal and political philosophy; this failure constituted a 
crucial source of the democratic inadequacies of Kant’s thought as well as 
an exemplary case of the ills of nineteenth-century Germany. Specifi cally, 
Kant’s distinction between “external” (legal) acts and duties from “inter-
nal” (moral) not only foreshadowed the emergence of legal positivism, 
but in fact it already represented a positivist position: The mistaken and 
politically troublesome quest to separate an analysis of law from the ques-
tion of democratic legitimacy was already implied here. Kant’s formalistic 
moral theory and the vision of the social contract resulting from it either 
must hide implicit substantive assumptions sanctifying private property, 
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in which case its formalism is a fraud, or, alternatively, the Kantian social 
contract has to be interpreted in such a formal manner that it is capable of 
being used to justify pretty much anything. If the latter is the case, it sug-
gests why Kant’s theory was ultimately impotent in the face of the exercise 
of state sovereignty. Able to legitimize virtually anything, its well-known 
compromises with the Prussian status quo were more than coincidental. 
In this reading, the Kantian social contract is merely a “transcendental 
idea,” an abstract and exceedingly formalistic standard which need not 
result in political democracy and is incapable of undermining irrational 
authoritarianism: “The natural law has disappeared with it; but with it, 
democracy also.”12

Neumann’s description of a third and as of yet unrealized path, based on a 
sympathetic exegesis of Rousseau, intends to show how we might overcome 
the weaknesses of its historical competitors. Neumann also clearly thinks 
that this model should orient left-wing political practice. “At the frontier of 
bourgeois thought,” its outstanding characteristic lies in the anticipation of 
an egalitarian post-capitalist order which the author believes might fi nally 
allow us to complete the liberation of the legal order from nongeneral raison 
d’etat-type law. Here, the general legal norm takes on “an entirely ethical 
function”: as Rousseau’s theory implies, general legal norms embody a dem-
ocratic general will only given far-reaching social and economic equality. 
Amidst inequality, it may well be for the common good to undertake legisla-
tive actions nongeneral or situation-specifi c in structure. “If the state is con-
fronted by a monopoly, it is pointless to regulate this monopoly by general 
law. In such a case, the individual measure is the only appropriate expres-
sion of the sovereign power.”13 This indeed is why Weber’s view that formal 
law complements capitalism only obtains for small-scale competitive capi-
talism—and even there, as noted, only to a limited extent. Neumann seems 
to believe that given the nonegalitarian structure of contemporary capital-
ism, nongeneral law becomes a necessary evil, something that conscientious 
legislators cognizant of the virtues of the legal security provided by classical 
general law should struggle to avoid but that is, at times, inescapable. In 
any case, only in an alternative postcapitalist world—or so Neumann’s sur-
prising social democratic revamping of Rousseau posits—does the French 
philosopher’s argument obtain: Only then does general law express a genu-
inely democratic “general will,” and only then would there no longer be 
any need for nongeneral state action (directed, for example, at a particular 
corporation). General law could fi nally be universalized, its virtues accrue 
to everyone, and the rule of (general) law fi nally made perfect. Neumann 
himself depicts this possibility in even more dramatic colors: “The sover-
eign power then ceases to be sovereign, it is no longer an external power 
confronting the subjects. It is rather society which governs and adminis-
ters itself”; “Rousseau’s theory is, in fact, an interpretation of the Marxian 
theory of the withering away of the state; of the emergence of a society free 
from external rule.”14 On this as of yet unrealized path to rational legality, 



74 Frankfurt School Perspectives

state power itself has fi nally been tamed and the epic struggle between sov-
ereignty and law resolved. In a world of democratic republics, substantial 
economic equality, and a legal order limited to clearly formulated general 
norms, unregulated exercises of state authority would become both unnec-
essary and impossible. The state would nominally maintain its monopoly on 
coercion, but what would this really amount to?

Now, there are undoubtedly a number of genuine problems with this 
account. However, let me focus on what I take to be most relevant for our 
comparison to Habermas. Notwithstanding Neumann’s claim that this third 
path pre supposes a democratic political setting, he revealingly says remark-
ably little about this feature. Beyond praising Rousseau for seeing the social 
contract as “an ideal to be realized in history” and making odd references 
to some undefi ned vision of a decentralized “organic democracy” (in con-
trast to “atomistic constructions of democracy”), we are told nothing of any 
substance.15 This is hardly accidental. Here, “the individual will and general 
will coincide”; Rousseau’s “theory resembles that of Marx . . . Marx has 
fi lled in Rousseau’s logical structure with history,” and as in Marx’s rather 
antipolitical and antipluralist utopia, Neumann likely believes that a partic-
ular mode of social and economic organization guarantees this coincidence 
without political confl ict and exchange, like that essential to a genuinely 
democratic mode of politics, having to play much of a role.16 As in the case 
of Rousseau himself, general law is ultimately conceptualized as express-
ing a substantive “general will” directly extant in social and economic life. 
Like Habermas, and in contradistinction to Weber, Neumann has no qualms 
about locating an “ethical moment” in the rule of law. Yet he identifi es this 
ethical feature directly with the generality of the legal norm. In the fi nal 
analysis, democracy ultimately appears to be little more than a presupposi-
tion, though a crucial one, which helps legal generality manifest an ethical 
quality which is seen as being implicit in it.

From Habermas’ perspective, this is all very revealing. The second-gen-
eration Frankfurt critical theorist has famously criticized Weber for relying 
upon a truncated conception of rationality that exaggerates the signifi cance 
of the systematic and coherent semantic structure of law, while obscuring the 
centrality of the rational argumentation underlying a broader complex of 
practices and institutions that generate democratic legitimacy.17 In his view, 
legality does require legitimacy, but this legitimacy can only be conceptual-
ized in terms of formal procedures supportive of the uncoerced exchange 
of opinions: Law’s reasonableness stems from the (universal) debate and 
exchange which generate it and not its semantic form. This was never grasped 
by Weber because he doubted the possibility of institutional izing a modern, 
disenchanted procedural morality. Those who continue to emphasize the gen-
eral structure of the legal norm risk reproducing Weber’s error: They focus 
on law’s semantic generality and tend to underplay the democratic process’ 
“procedural universalism” of (universal) participatory and com municative 
rights and procedures essential to the “types of deliberation and decision 
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making that take equally into consideration all relevant aspects of an issue 
and all interests involved.”18

Despite its advances vis-à-vis Weber, Neumann’s argument would seem 
to confi rm Habermas’ anxieties. Neumann continually suggests the impor-
tance of law’s (general) democratic genesis, but in his obsessive Weberian 
focus on law’s semantic form, he is never able to adquately work out this 
insight. Although Habermas can locate the sources of modern legitimacy in 
a theory of democracy, this path seems barred to Neumann, who uncriti-
cally accepts too many of Weber’s basic assumptions—not the least of which 
was Weber’s cramped conceptual ization of rationality.19

Interestingly, The Governance of The Rule of Law opens with a refresh-
ingly appreciative assessment of the social contract tradition in Western 
political thought, with Neumann telling the reader that “even if . . . no state 
ever was established by contract, the category of the Social Contract might 
be a methodological principle necessary for the justifi cation of the state or 
freedom from it.”20 The idea of the social contract, he tentatively observes in 
the work’s opening pages, could offer the starting point for a rational theory 
of political legitimacy. Unfortunately, this insight is never fully developed. 
Instead Neumann accepts a set of typically Hegelian criticisms of the social 
contract tradition, and then in the closely related “Types of Natural Law” 
(1940), he reduces the signifi cance of the social contract to a question of 
philosophical anthropology: “Every social contract reduces the will of the 
state to the wills of the individuals and must thus have a defi nite view of 
man’s character prior to the conclusion of the social contract.”21 Alternative 
visions of political legitimacy (based on the social contract), it seems, are 
to be evaluated according to the conceptions of human nature from which 
they are derived. Again, Neumann’s relationship to Weber is illuminating 
here. Recall that in Weber’s own gloss on the process of legal development, 
he had analogously argued that a perfectly formal or value-free social con-
tract freed from any substantive natural law elements is illusory. In Weber’s 
view, such a view of the social contract would have to depend upon a sys-
tem of natural law consisting “entirely of general legal concepts devoid of 
any content.”22 The idea of a perfectly formal contract would have to be 
based on presuppositions so abstract in nature that they could only gener-
ate the most trivial conclusions. Both Neumann and Weber point to a real 
conceptual dilemma here; the idea of a truly formal reading of the social 
contract rightly remains controversial.23 But the immediate consequences of 
this position for both authors nonetheless remain problematic. In the case 
of Weber, it is in part responsible for the well-known democratic defi ciencies 
of his theory. Convinced of the impossibility of freeing the idea of the social 
contract from traditional moral presuppositions, he ultimately is less inter-
ested in its underlying insight—the fact that it posits a mode of (implicitly 
democratic) decision making between truly free and equal persons—than 
that it contains substantive moral assumptions no longer universally tenable 
in a morally disenchanted universe. Neumann becomes similarly obsessed 
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with the substantive presuppositions of the social contract ideal, and, like 
Weber, obscures its core intuition that political legitimacy derives from a set 
of procedures securing the free and equal participation of all.

In contrast, while acknowledging the dangers of traditional models of 
the social contract, Habermas rightly does justice to its basic intuition that 
“only those regulations can come about that have the uncoerced agreement 
of all” and sees in it a “post-traditional” concept of procedural morality 
basic to conceptualizing democracy.24 The social contract anticipates a plu-
ralistic mode of politics based on a genuinely free exchange of opinions, 
the aspiration to consider all interests in the formulation of policy, and the 
hope that only the most defensible arguments will guide state action. State 
action can be rationalized not by subordinating it to “general” legal norms 
but instead by means of the generality of a genuinely inclusive brand of 
freewheeling deliberative politics.

NEUMANN VERSUS HABERMAS?

But perhaps we can turn the tables a bit. Even Neumann does not deny 
that law at times needs to take a nonclassical form. When he practiced 
labor law in Weimar Germany, he eloquently defended a novel concep-
tion of legal regulation, in which “self-administration” via new modes of 
labor participation and specialized labor law courts supplemented tradi-
tional parliamentary and constitutional lawmaking. Formulating a vision of 
libertarian social democracy, Neumann posited that direct state regulation 
of every facet of the economy would not only prove ineffective but would 
also engender a troublesome statization of social relations inconsistent with 
autonomous political and economic action. In other words, he defended a 
post-traditional interpretation of the rule of law in many respects at odds 
with classical liberal models of legislation and adjudication. Nonetheless, 
Neumann simultaneously insisted on the necessity of preserving classical 
rule of law virtues. He apparently saw no reason to exclude the possibility 
of embodying them in new forms of regulation.

What ultimately distinguishes him from Habermas is a more supple 
argument than may at fi rst be apparent. His argument need not, in short, 
be read as a nostalgic defense of classical liberal law. He not only force-
fully criticized classical liberal legal models in Governance of the Rule of 
Law, but his own activities as a social democratic activist and labor lawyer 
highlight his own deep reservations about a dogmatic fi delity to orthodox 
modes of lawmaking.

Inspired by the modern legal tradition’s fascination with the proper (e.g., 
clear, general, public, prospective) structure of the legal norm, Neumann 
reminds us of a familiar yet decisive reality of modern political and eco-
nomic life. One way, of course, by which power can be effectively regulated 
is by means of the legal norm. Law is the language of state authority, and 
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if its use of this language is confused and unclear, its authority potentially 
will be exercised by public and private bodies—administrators, judges, or 
in the case of the Lex Mercatoria, privileged “global players”—in a cor-
respondingly irregular fashion. If government bureau cracies are permitted 
to act inconsistently, if the judiciary is left to make sense of blanket clauses 
which can be interpreted to mean almost anything, and if private groups are 
outfi tted with broad and ill-defi ned grants of authority, new forms of poorly 
harnessed power are likely to emerge: The possibility of autonomous social 
and political action most certainly will be undermined. To be sure, even the 
most precise legal terminology is open to alternative interpretations; nor 
does legal precision guarantee that the substance of a legal norm is just. Still, 
this should not lead us to miss the signifi cance of the qualitative leap into 
discretionary decision making which the proliferation of antiformal trends 
in the law and post-classical legal clauses (“in good faith,” “just” and “rea-
sonable,” “unconscionable,” or “in the public interest” ) make possible. 
Even if we should criticize Neumann’s democratic theoretical defi ciencies, 
he was right to worry about the dangers of discretionary law.25

To be sure, democracy needs more than formal law. By the same token, 
it is hard to conceive of the possibility of a political order with energetic 
publics, vigorous debate, and a responsive set of institutions when poorly 
regulated state and new forms of public/private authority are insuffi ciently 
regulated by legal means. Ineffectively constrained decision-making bod-
ies—at either the national or transnational level—threaten to drain the well-
springs of political and social autonomy.26 At the very least, classical rule 
of law virtues provide an important way by which their activities can be 
carefully channeled. As part of a broader theory of democracy, the rule of 
law has a necessary place.

Admittedly, it has oftentimes been the political right which has pointed 
to the dangers of antiformal trends in the law precisely because it hoped 
to undermine post-liberal forms of regulation essential to the modern wel-
fare state.27 In contrast, political progressives like Habermas have rushed to 
defend them—in order to fi ght off right-wing attacks on the welfare state 
and to defend its undeniable achievements. But perhaps it is time to recog-
nize the limitations of this division and the blindfolds it has burdened us 
with. Neumann, who believed that we could have both social equality and 
the virtues of classical law, radical social and economic reform as well as 
legal security, new experiments in legal regulation along with a healthy dose 
of classical legal virtues, can help us see why.

The immediate source of this rather old-fashioned faith in classical law 
probably lies in his analysis of a fourth “fascist” answer to the crisis of legal 
disenchantment, whose broad outlines Neumann found implicit in the legal 
thought of Carl Schmitt. According to this view, just as the core of Schmitt’s 
project during the Weimar Republic’s fi nal years amounted to an argument 
for a mass-based plebiscitary dictatorship freed from the restraints of what 
he disdainfully called the “normativistic” rule of law, essential to Nazi law 
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is its disposal of even the most minimal remnants of the universalism of 
the Western political and legal tradition. Despite its similarly authoritarian 
and bourgeois character, even authoritarian legalism à la nineteenth-century 
Prussia remained loyal to the classical ideal of the general legal norm. In 
contrast, the totalitarian Nazi Behemoth-like “rule of lawlessness” failed 
even on this score. In Nazi Germany, antiformal trends in the law ran amok; 
vague legal standards and blanket clauses predominated: “Having formerly 
been stepchildren of law, they now are become its darlings.”28 If the great 
unfi nished task of legal rationalization is to rid law of imprecise terms that 
provide a front for unrestrained state sovereignty, Nazi law instead repre-
sented a horrifi c quest to subordinate the entire legal order to such principles 
and thus a historical regression of unheard of proportions. Whereas Schmitt’s 
theory insisted on the primordiality of the “norm-less decision” along with 
the centrality of the emergency situation, Neumann provocatively argues 
that Nazi law gave something disturbingly akin to this seemingly abstract 
idea a very real and concrete form. Amorphous legal standards (most infa-
mously, “the racial feelings of the folk”) provided a perfect legal basis for 
a system where every one of the Nazi power elite’s “decisions,” regard-
less of its content or form, was to be legitimized. In other words, Schmitt’s 
“norm-less” legal decisions became the legal order’s guiding principle, and 
the state of emergency, in fact, was made into an everyday affair. Appropri-
ately, fascist legal ideologues—Schmitt prominent among them—proceeded 
to exert an inordinate amount of energy in developing a so-called “insti-
tutionalist” theory of law allegedly suitable to the particular needs of the 
German “folk community” and the requirements of an epoch supposedly 
in need of equally particularistic, fl exible, situation-specifi c forms of state 
regulation; this, they now argue, alone provided a “modern”(!) alternative 
to the “static,” “lifeless” liberal rule of law and its allegedly anachronistic 
insistence on the generality of state action.29

Although it would be manifestly ridiculous to associate terroristic fas-
cist law with contemporary antiformal legal trends, in earlier chapters of 
this volume I have suggested that the legal substructure of the ongoing 
process of economic globalization nonetheless exhibits some real dangers. 
Neumann’s theory proffers a useful starting point for apprehending the 
dangers at hand. Despite its many competing virtues, this may not be the 
case for Habermas. Throughout his career, Habermas has arguably failed 
to appreciate the pivotal role formal law should play in taming economic 
privilege. Both in his “Tanner Lectures” and the important essay “Popular 
Sovereignty as Procedure: A Normative Concept of the Public Sphere,” for 
example, he criticizes Enlightenment thinkers, such as Rousseau and Kant, 
for arguing that general law automatically allows the political community 
to express its common interests, insisting that they, like many more recent 
authors, confuse law’s semantic generality with the broader and more basic 
“universality” of democratic politics.30 For Habermas, the consequences of 
this criticism and the related ones mentioned above seem to be as follows: 
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Although correctly arguing for a richer conceptualiza tion of democratic 
politics than that offered by those who tend to defend a more conventional 
view of the rule of law, Habermas, more problematically, does not seem 
especially concerned about the increased importance of vague and often-
times oddly moralistic legal standards (“in good faith”) and administrative 
discretion in the law. In contrast to thinkers as diverse as Locke, Montes-
quieu, Rousseau, Kant, and Hegel, for whom the generality of the legal 
norm itself constitutes an important condition for the exercise of legitimate 
political power, Habermas here tends to eliminate classical legal virtues 
from his list of those procedures essential to democratic decision making.

Yet this interpretation of writers such as Rousseau and Kant ignores a 
pivotal source of the modern tradition’s preoccupation with general law. 
Perhaps more clearly in the case of theorists Locke and Montesquieu than 
Rousseau or Kant, the structure of the legal norm is seen as signifi cant 
because it helps restrain state action by forcing governmental bodies to act 
in a manner which is predictable and calculable. This, in turn, is seen as 
essential for political and social freedom and as constituting a check on 
absolutist political tendencies. The problem with Habermas’ highly selective 
interpretation here is that it allows him to forget that the structure of the 
legal norm may continue to serve as a possible instrument for regulating and 
channeling the exercise of state authority. Like none other, Habermas’ vision 
of democracy places great weight on the idea of autonomous publics as part 
of a discursive civil society free from the “system imperatives” of the state 
administration. Especially a model as ambitious as this one needs to give 
an important place to the belief that every conceivable tool for effectively 
regulating state action should be employed. Classical legal virtues make up 
one crucial component of that “combination of power and intelligent self-
restraint” he rightly believes state action needs to take.31

Just as Habermas’ reconstruction of Kantian moral theory has shifted 
emphasis away from the (general) semantic structure of the moral com-
mand to the process of universalization which generates it, so too does he 
tend to downplay the form of law while stressing the broader processes that 
produce it. But we need to ask if this is altogether satisfying. In distinction 
from the moral sphere, political decisions are, of course, backed up by the 
state and its rather impressive arsenal of coercive instruments. This is one 
reason that institutionalized rights are essential to democratic politics: They 
help protect the citizen against potential abuses of state authority and thus 
buttress discursive processes in society. But this is also at least implicitly 
why classical liberalism focused on the virtues of clearly formulated general 
legal norms. In demanding that state action be prevented from taking forms 
which they saw as incompatible with autonomy, the great critics of political 
absolutism correctly saw the legal norm as one way by which state power 
could be tamed. Particularly in an era where new forms of poorly regulated 
and undemocratic public and private power are fl ourishing at the global 
level, the perils of irregularly exercised authority seem especially apparent.
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HABERMASIAN REJOINDERS

Two possible counterarguments come immediately to mind. First, Haber-
mas might claim that this position remains outdated, perhaps even regres-
sive. Much of the polemical thrust of his important “Tanner Lectures” was 
directed against authors—especially on the right—who attack the welfare 
state by highlighting its abandonment of classical legal forms. Similarly, in 
the early texts, The Structural Transformation of the Public Sphere and “On 
the Concept of Political Participation,” Habermas showed an interest in 
pointing to the necessity and even advantages of much deformalized legal 
regulation.32

According to this position, amorphous law has helped make the welfare 
state possible. In undertaking the regulation of ever more complex spheres 
of social life, legislatures are forced to rely on broad “result” or “purpose-
oriented” grants of power and the vague legal standards that accompany 
them. How else is the state to regulate social spheres involving complex 
and ever-changing scenarios? Nonformal law provides the fl exibility that 
modern administrators and courts need if they are to grapple with the mul-
tifaceted problems intrinsic to contemporary capitalism, and an attack on 
them risks becoming an anachronistic and dangerous assault on the welfare 
state itself.33 Traumatized by the fascist experience, Neumann—or so the 
argument might continue—was ultimately insensitive to all the real advan-
tages of “soft” deformalized law under the more democratic conditions of 
the contemporary welfare state. Under democratic conditions, the sacrifi ce 
of formal law can result in greater social autonomy for broad masses of the 
population and buttress noncoercive processes of democratic will forma-
tion. In short, Weber was right to consider classical formal law character-
istically bourgeois. In moving to regulate capitalism, social democrats and 
welfare state liberals were equally right to dismember it.

Despite some manifest strengths, this view seems to me too defensive 
and self-satisfi ed in character. Perhaps a concrete example best shows why. 
Let us take the following legal act, extreme but hardly atypical, passed by 
the U.S. Congress in 1970, which states: “the President is authorized to 
issue such orders and regulations as he deems appropriate to stabilize prices, 
rents, wages, and salaries . . . The President may delegate the performance 
of any function under this Title to such offi cers, departments and agencies 
. . . as he may deem appropriate.”34 In a simpler era, this statute might have 
been labeled an “enabling act,” and conscientious liberals and Democrats 
would have worried about its parceling out of (ill-defi ned) authority to the 
executive and state bureaucracy. Should we now simply chalk it up to com-
plexity, as Habermas occasionally seems to imply? Are we to believe that the 
“imperatives of the administrative system” today necessitate it and that it is 
somehow fundamentally modern in structure?

If Habermas is right, the process of legal rationalization would have cul-
minated in rather paradoxical results. There can be no broad agreement 
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about what the phrases “good morals,” “good faith,” or “unconscionable” 
action mean today. Yet welfare state law makes use of these curious moral 
categories as well as many similar ones. The language of these standards 
is strikingly akin to that of a premodern and antipluralistic substantive 
morality, and they arguably have no place in a legal order which can only 
be grounded in and oriented towards a disenchanted procedural ethics like 
that now advocated by Habermas. As the Nazi legal order’s heavy reliance 
on such categories suggests, they may be a potential source of serious and 
even dangerous misunderstandings about the nature of modern law and 
politics, providing an opening for those social interests with disturbing anti-
modern conceptions of natural law and a morally homogeneous commu-
nity. Indeed, even in postwar West Germany—and certainly elsewhere as 
well—legal standards of this type have been interpreted in accordance with 
worrisome traditional conceptions of morality.35 Those legal scholars who 
would respond by pointing to the fact that the anachronistic moral language 
of these legal norms generally plays a minor rule in their employment are 
too eager to forget recent legal history.

Secondly, Habermas’ too-quick concession to the necessity of far-reach-
ing antiformal trends in the law tends to foreclose any real consideration of 
a variety of fascinating proposals for a more transparent and less discretion-
ary system of law—none of which necessarily imply undermining the very 
much unfi nished quest to broaden social and economic autonomy. A suitable 
analysis of legal development must steer its way between the Charybdis of 
a conservative Hegelianism blind to contemporary law’s contingent features 
and too eager to demonstrate its hidden “rationality” and the Scylla of a 
naïve faith in classical law, which underplays the necessity of complex forms 
of state intervention. If Habermas is right in thinking that too many critics of 
deformalized law succumb to the latter, his own view too often takes on the 
contours of the former. Hardly an opponent of the welfare state, the politi-
cal scientist Theodore Lowi has shown that some of the more impressive 
achievements of the American welfare state (like the intro duction of social 
security) take a rather traditional legal form, whereas some of its biggest 
fl ops (including much of the “Great Society” regulation of the 1960s) failed 
in part because of their lack of traditional legal virtues. Classical formal law 
puts the rather impressive power of the state unequivocally on the side of a 
particular reform and the subordinate interests which it allegedly supports, 
and deformalized law sometimes hands out political authority to organized 
interests and, as in the case of Kennedy and Johnson-era reforms, cripples 
it. A reformed welfare state would do well to rely as much as possible on 
classical legal modes.36 More persuasively, another rather diverse group of 
authors suggests the possibility of an alternative and more humane welfare 
state based on a set of universalistic social programs (most commonly, a 
guaranteed minimum income) which might avoid excessive legal discretion 
while simultaneously generating greater social and economic equality. Andre 
Gorz links a version of the guaranteed minimum income to a complicated 



82 Frankfurt School Perspectives

defense of a “right to work” policy and convincingly suggests that it needn’t 
require an intrusive or complicated bureaucratic form.37 Left-liberals, such 
as Ralf Dahrendorf and a number of German Greens, offer distinct versions 
of the same idea.38 Whatever their particular merits, the crucial insight here 
is that there is no a priori reason why state intervention needs to take a 
legally inchoate form. For example, it is not “complexity,” but a particu-
lar confi guration of power and privilege that probably prevents legislatures 
from institutionalizing a guaranteed minimal income; such a legislative act 
would have a great deal more legal integrity than most legislative acts can 
claim nowadays. A law demanding “that all citizens be given XXXX dollars 
each month” possesses greater legal coherence, and is less threatened by the 
specter of legal arbitrariness, than the sad example given above from the 
recent annals of American lawmaking.

What is striking about many of the blanket clauses that worry Neumann 
is that they generally appear in the most confl ict-ridden of social spheres.39 
This should at least lead to a consideration of the possibility that the source 
of contemporary law’s problematic structure lies in part in some of the most 
unnecessary and vicious social antagonisms that continue to characterize 
our political universe. Because of the tremendously antagonistic nature of 
social relations in spheres like the capitalist workplace, for example, there 
can be no clear agreement about how to regulate confl icts that emerge there; 
thus neither clear-cut formal parliamentary rules nor precise legal procedures 
with which to regulate labor-capital relations can be determined. Indeed, 
the seeming parallel identifi ed by Neumann between everyday deformalized 
legal standards and terms such as “prerogative” or “national security” may 
reveal its full implications here. Just as emergency laws remain essential to 
an antagonistic and insuffi ciently “rationalized” international political set-
ting, so too do blanket clauses appear to mirror, if fortunately more blandly, 
the more irrational and excessively confl ict-ridden facets of contemporary 
social and economic life. As “martial law” or “national security” in the 
global arena too often become a front for a badly regulated exercise of 
power by the most privileged nation-states, so too have blanket clauses in 
social regulation too often worked to serve the interests of hegemonic social 
interests. In short, if existing democracies have to sacrifi ce some important 
features of classical formal law, this is as much a result of the profoundly 
unsatisfying organization of much of political and economic life as it is of 
social complexity. Might not a more egalitarian social world be able to do 
without some of the more disturbing features of existing welfare state law? 
Could an alternative global order generate political compromises more sat-
isfying to the groups concerned, and might not these agreements take a form 
less akin to imprecise legal forms like “national security” which continue to 
pave the way for the most horribly barbaric forms of state action?

In A Theory of Communicative Action, Habermas tries to explain what he 
describes as the crisis of “juridifi cation” as an expression of the antagonistic 
and problematic structure of the modern welfare state.40 But the structure 
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of the argument he presents there is distinct from mine in at least one cru-
cial respect. Rather predictably, given his tolerance for the messy semantic 
structure of contemporary legal regulation, he highlights the dangers of “the 
generality of legal situation  defi nitions . . . tailored to bureaucratic imple-
mentation” as a threat to social autonomy. Classical parliamentary and 
bureaucratic rules subject the intricate and complicated problems of social 
life to an act of “violent abstraction.”41 Bureaucratically organized monetary 
compensations are not only inappropriate to the social problems they aspire 
to solve, but they also create new forms of dependency and undermine soli-
daristic relations in civil society. This happens in part because the structure 
of classical formal law is tied to “a system of action in which it is assumed 
that all individuals behave strategically,” and which makes “explicit the form 
in virtue of which modern law can fulfi ll the functional imperatives of eco-
nomic commerce regulated through markets”—as well as the “imperatives” 
of the state bureaucracy.42 In this view, the problem with much of contem-
porary welfare state regulation is not its reliance on vague blanket clauses; 
it is, instead, its adherence to classical formal law, which is appropriate to 
the logic of strategic action in the economy or state administration but not 
to the regulation of many other spheres of social existence. This prognosis 
then leads Habermas to advocate an alternative model of legal “self-regula-
tion”: Some areas of social life should be regulated according to “procedures 
for settling confl icts that are appropriate to the structures of action oriented 
by mutual understanding—discursive processes of will-formation and con-
sensus-oriented procedures of negotiation and decision making.”43 Decen-
tralized participatory decision making guided by procedures appropriate to 
the problems of particular social spheres—Habermas mentions the family 
and school—are preferable to the “violent abstraction” of formal rules and 
bureaucratic regulation.44

The argument is revealing because it suggests that Habermas’ hostility to 
formal law is greater than might at fi rst seem to be the case. In some respects 
astonishingly reminiscent of Weber, Habermas too often sees general law 
more as a complement to capitalist and bureaucratic organization than, like 
Neumann, as an “ethical” instrument for humanizing state action. Accord-
ing to this view, not only is classical general law oftentimes anachronistic; 
it is the culprit as far as juridifi cation is concerned. Yet there are compet-
ing and, in my view, richer empirical analyses of many of the same symp-
toms Habermas places under the rubric of juridifi cation that instead locate 
their genesis in deformalized law. These alternative accounts also emphasize 
the manner in which the welfare state creates new dependencies in soci-
ety. Yet in their view, this is more often the result of the tremendous and 
ill-defi ned authority blanket clauses put into the hands of administrators, 
judges, and corporatist-type set-ups than some vague “violent abstraction” 
allegedly intrinsic to formal law. Lowi, for example, shows how deformal-
ized law spawns symbiotic relations between government bureaucracies 
and the social groups they regulate, and he defends the thesis that the legal 
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structure of the War on Poverty reforms in part actually undermined Afri-
can-American political power in the 1960s.45 Ingeborg Maus argues that 
precisely those spheres of regulatory activity where blanket clauses and 
other types of deformalized law are dominant are the ones that Habermas 
sees as exemplary victims of juridifi cation. Family or gender law, one of 
Habermas’ crucial examples in A Theory of Communicative Action, is par-
ticularly revealing in this respect: “Among all spheres of the ‘life-world’, it is 
probably the family which is most strongly dominated by discretionary legal 
norms and relatively uninfl uenced by [classical forms of] state law.”46 The 
fact that (male) judges act on the basis of open-ended and inappropriately 
moralistic standards may be the real problem in gender or family law, and 
not that “colonizing” (defl owering?!) formal law undermines its (virgin?!) 
“life-worldly” characteristics.

Still, if Habermas’ proposed alternative could increase the cogency and 
regularity of regulatory lawmaking and generate something more than yet 
another ill-defi ned gift of legislative authority to administrators or privi-
leged private elites, his proposal could be seen as compatible with my refor-
mulation of Neumann’s defense of classical formal law. In Chapter 6, we 
take a careful look at his more recent advocacy of what he now calls the 
“proceduralist paradigm” of law. Anxieties about the fragility of classical 
rule of law virtues should certainly not lead us to surrender our powers 
of institutional imagination. By the same token, Habermas still needs to 
show why his proposal for a relative decentralization of legal authority can 
grapple with the imposing problem of how inequalities are to be under-
mined in a particular social sphere so that confl ict resolution there will con-
stitute more than a front for the exercise of illegitimate power. What would 
procedures in the spheres of family life, for example, have to look like so 
that patriarchal power could be prevented from transforming an (allegedly) 
democratic procedures-oriented system of confl ict resolution into a cruel 
joke on women? And in an educational system where military contractors 
and multinational corporations too often dominate discussion and policy-
making, what types of procedures could counteract their rather impressive 
arsenal of weapons?
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5 Between Radicalism 
and Resignation
Democratic Theory in Habermas’ 
Between Facts and Norms

In 1962, a relatively unknown scholar published a contribution to demo-
cratic theory destined to generate something of a sensation in the still rather 
staid intellectual universe of postwar Germany. Appearing a mere thirteen 
years after the reestablishment of liberal democracy in Germany, the 33-
year-old Jürgen Habermas’ landmark Structural Transformation of the Pub-
lic Sphere focused on precisely those features of contemporary democracy 
that the young author’s more conservative scholarly peers tended to down-
play.1 Infl uenced signifi cantly by the neo-Marxism of the Frankfurt School, 
Habermas argued that contemporary democracy exhibited a number of 
troublesome tendencies: A catastrophic fusion of state and society, unfore-
seen by classical liberal theory, had resulted in the disintegration of the 
very core of liberal democratic politics, a public sphere based on the ideal 
of free and uncoerced discussion. In Habermas’ scathing account, mount-
ing evidence suggested that liberal democracy was evolving towards a new 
and unprecedented form of authoritarianism, a mass-based plebiscitarian-
ism in which privileged organized interests linked hands (by means of what 
Habermas polemically described as “neo-feudal” institutions fusing public 
and private power) in order to perpetuate social and political domination. 
Relying on the most advanced empirical American social science, Habermas 
argued that an ossifi ed and infl exible political system, in which decisions 
increasingly were “legitimated” by means of subtle forms of mass persua-
sion, functioned alongside a profi t-hungry mass media that trivialized public 
life in order to thwart democratic aspirations. The autonomous “bourgeois 
public sphere” of the late eighteenth and early nineteenth centuries had been 
jettisoned for the “manipulated public sphere” of organized capitalism.

Habermas’ study struck a raw nerve in the young German polity. Par-
ticularly in the context of a political system in which traditional cleavages 
seemed increasingly muted—recall Willy Brandt’s 1961 comment that “in 
a sound and developing democracy it is the norm rather than the exception 
that the parties put forward similar, even identical demands in a number 
of fi elds”2—Habermas’ analysis of the decline of a critical public sphere 
seemed prescient. Within a few years, the infl uence of Habermas’ work was 
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already manifest in political tracts, sometimes far more radical in character 
than his own study, written by those who openly identifi ed with Germany’s 
burgeoning New Left.3

Thirty years after the publication of his fi rst major work, Habermas’ 
Between Facts and Norms: Contributions to a Discourse Theory of Law 
and Democracy revisits many of the core concerns of his original contribu-
tion to democratic theory.4 Once again, Habermas hopes to offer a con-
ception of deliberative democracy capable of providing a guidepost for a 
revised critical theory. Indeed, the analytical framework of his recent con-
tribution to democratic theory is infi nitely more subtle than its predeces-
sor, chiefl y because Habermas himself has conceded that The Structural 
Transformation of the Public Sphere was seriously fl awed.5 Thus, his recent 
works articulate a sophisticated neo-Kantian brand of contract theory in 
dramatic contrast to the Hegelian-Marxism at the core of his original foray 
into democratic theory. Even more striking, the normative and institutional 
specifi cs of the discursive conception of the “public sphere” introduced, but 
inadequately developed in Habermas’ 1962 work, are elaborated in great 
detail here. Between Facts and Norms also breaks dramatically with what 
Habermas has recently described as a form of crude “holism” implicit in 
traditional democratic socialism, according to which a more or less homo-
geneous “macro-subject” (“the people”) is outfi tted with the task of estab-
lishing a perfectly transparent, democratically planned economy in order to 
achieve full autonomy; Habermas now believes that this ideal, which clearly 
motivated his 1962 inquiry, fails to provide suffi cient independence for the 
“system imperatives” of modern markets and bureaucracies. For Haber-
mas, radical democracy has to come to grips with the exigencies of social 
complexity. The failure to do so can prove disastrous, as demonstrated by 
Soviet-style state socialism.6 Finally, missing from Between Facts and Norms 
is a problematic feature pivotal to the dramatic texture of his 1962 study: 
an exaggerated contrast between a stylized freewheeling “bourgeois public 
sphere,” described in a surprisingly sympathetic light, and the bleak reality 
of contemporary capitalist democracy, described in tones reminiscent of the 
apocalyptic cultural criticism of the early Frankfurt School. To his credit, 
Habermas now avoids the oftentimes tortured historical claims that rightly 
garnered so much criticism for The Structural Transformation of the Public 
Sphere.7 The democratic theory of Between Facts and Norms rests on an 
impressive attempt at rigorous political and social theorizing, not idiosyn-
cratic myths about a liberal bourgeois golden age.

But my chief concern in this chapter is not with explaining the conceptual 
advances of Habermas’ Between Facts and Norms vis-à-vis The Structural 
Transformation of the Public Sphere. Scholars sympathetic to Habermas’ proj-
ect have already done so.8 Instead, I would like to pursue an alternative line 
of inquiry. Although widely discussed, Habermas’ recent book has failed to 
ignite anything on the scale of the response generated by his 1962 study. One 
might simply chalk this up to its immense intellectual complexity; Between 
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Facts and Norms is accessible to only a minuscule group of scholarly experts. 
But it may also point to a weakness in Habermas’ contemporary democratic 
theory, namely its failure to give adequate expression to legitimate unease and 
anxiety about the fate of representative democracy at the end of the twentieth 
and beginning of the twenty-fi rst centuries. Despite rapidly growing evidence 
of widespread dissatisfaction with the operations of contemporary capitalist 
democracy, Habermas’ work at times offers a surprisingly moderate and even 
conciliatory picture of “real-existing” democracy. In my view, Habermas’ jus-
tifi ed acknowledgement of the intellectual virtues of liberal and democratic 
thought à la Mill or Rawls, and his justifi ed attempt to correct the theoretical 
failings of his early forays into democratic theory, seems to have generated 
a troubling side effect: an inadequately critical assessment of “real-existing” 
capitalist democracy.

Let me be more specifi c. In his eagerness to integrate a mindboggling 
array of alternative legal and political theories, Between Facts and Norms 
ultimately offers a deeply ambiguous account of modern democracy. Haber-
mas’ democratic theory now lends itself to two competing—and probably 
incompatible—interpretations, in part because he undertakes to develop 
his model of deliberative democracy by relying on a series of politically 
and intellectually inconsistent views. First, Between Facts and Norms at 
times seems to point to the outlines of an ambitious radical democratic 
polity, based on far-reaching social equality, and outfi tted with far-reaching 
capacities for overseeing bureaucratic and market mechanisms. Yet Haber-
mas never adequately develops this line of inquiry. Despite his repeated 
attempts to overcome a false juxtaposition of normativity to facticity, this 
model remains at the level of an abstract “ought.” Second, Habermas simul-
taneously suggests a defensive model of deliberative democracy in which 
democratic institutions exercise at best an attenuated check on market and 
administrative processes, and where deliberative publics most of the time 
tend to remain, as Habermas himself describes it, at rest (im Ruhezustand) 
(379). In my view, this second model risks abandoning the critical impulses 
that have motivated Habermas’ intellectual work throughout his impres-
sive career.

I begin with a brief introduction to the general features of Habermas’ 
model of deliberative democracy then turn to an analysis of its inconsistent 
“critical” and “uncritical” renditions. Finally, I point to the possible sources 
of this tension in the conceptual structure of Between Facts and Norms. In 
particular, I hope to suggest that Habermas never offers an adequate analy-
sis of the interface between democratic and administrative authority.

HABERMASIAN DELIBERATIVE DEMOCRACY

For Habermas, the normative core of modern democracy is best captured 
by the principle that “[o]nly those laws can claim legitimate validity if 
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they meet with the agreement of all legal consociates in a discursive law-
making procedure that in turn has been legally constituted.”9 Despite the 
immense complexity of Habermas’ attempt to explicate this (deceptively 
simple) statement in Between Facts and Norms, the broad outlines of his 
institutional vision of deliberative democracy are relatively straightforward. 
Habermas develops what he describes as a “two-track” model of represen-
tative democracy, in which an “organized public” (consisting of legislative 
bodies and other formal political institutions) functions alongside an “unor-
ganized public,” a broader civil society in which citizens rely on a panoply 
of devices (including political associations and the mass media) to take part 
in freewheeling political debate and exchange. Formal political institutions 
do play a key role by “focusing” the process of public opinion formation 
and then codifying the results of that process by giving them a binding legal 
form, but Habermas’ model places special weight on the importance of 
civil society: It is the freewheeling character of discourse outside the formal 
political arena that now takes on the absolutely pivotal role of identifying, 
thematizing, and interpreting political concerns.10 Indeed, Habermas tends 
to wax enthusiastic about what he describes as the refreshingly “chaotic” 
and even “anarchic” nature of deliberation in civil society.

Habermas repeatedly describes civil society as “anonymous” and even 
“subjectless” in order to break with a long tradition in political theory that 
misleadingly conceptualizes “the people,” in an overly concretistic way, as 
a unitary, collective sovereign. By more fully acknowledging the profoundly 
pluralistic and decentered quality of public life in modern democracy, Haber-
mas hopes thereby to respond to theorists of difference who have worried 
about the potentially antipluralistic implications of the tendency, prob-
ably most evident in The Structural Transformation of the Public Sphere, 
to privilege a single, homogeneous public sphere engaged in the quest for 
rational agreement or unanimity.11 Now, Habermas openly concedes that 
it only makes sense to talk of a diversity of public spheres, and in Between 
Facts and Norms he seems eager to show that complex processes of bargain-
ing and compromise—dramatically distinct from the Rousseauian model of 
politics that haunted some of his previous work12—have a legitimate and 
even noble role to play in modern democracy.

But the anonymous character of civil society by no means renders it 
impotent. Explicitly building on Hannah Arendt’s famous delineation of 
power from violence, Habermas describes civil society as the prime gen-
erator of what he calls “communicative power,” according to which delib-
eration and action in concert are essential for understanding the origins 
of political power, though by no means the exercise or use of power. For 
Arendt, “[p]ower corresponds to the human ability not just to act but act in 
concert. Power is never the property of an individual; it belongs to a group 
and remains in existence only so long as the group keeps together.”13 In 
Habermas’ view, Arendt thereby identifi es the roots of power in uncoerced 
communication; she grasps the centrality of “the power of communication 
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aimed at mutual understanding” (148). Communicative power constitutes 
a “scarce good” that state administrators rely on but are unable to pro-
duce on their own (146–151). In this model, political power possesses a 
dualistic structure. Communicative power can only be effectively employed 
in complex modern societies by means of administrative bodies and forms 
of decision making that rest on strategic and instrumental-rational forms 
of action: “The legitimating ideals of administration are accuracy and effi -
ciency. Administrators are to discover and undertake those actions that will 
be instrumental to the achievement of specifi c ends.”14 Thus, the nature 
of administrative power confl icts with the logic of communicative power, 
which is ultimately based—for Habermas as for Arendt—on relations of 
mutual recognition and respect.15 Modern democracy thus seem paradox 
ridden to the extent that it requires forms of (administrative) power struc-
turally incommensurable with the very (communicative) power which alone 
make democratic deliberation possible in the fi rst place; for Habermas, this 
is one of the more obvious manifestations of the tension between facticity 
and validity which he thematizes in the extremely demanding theoretical 
refl ections found in the work’s initial chapters.

For Habermas, in some distinction to Arendt, the medium of law plays 
a central role in transforming communicative power into administrative 
power. Crucial to Between Facts and Norms is the simple idea that law lies 
at the very intersection between communicative and administrative power; 
one of the most important implications of this insight is that the fate of 
representative democracy and the rule of law are intimately linked. Inso-
far as law potentially functions as a successful connecting link or bridge 
between communicative and administrative power, the seeming paradoxes 
of modern democracy are surmountable. Communicative and administrative 
power should be able to cooperate fruitfully in the service of the plurality 
of deliberative “networks” that make up civil society. In this view, not only 
does Arendt fails to acknowledge adequately the autonomous dynamics of 
administrative power (and thus the paucity of legal analysis in her writings), 
but her republican streak leads her to envision “power” as a more or less 
spontaneous expression of a substantive common will.16 In an extremely 
complicated discussion that I cannot do justice to here, Habermas tries to 
counter this view by arguing that communicative power combines other-
wise distinct (in his terminology: “moral,” “ethical,” and “pragmatic”) 
forms of deliberation: Politics concerns questions of moral fairness guided 
by a rigorous neo-Kantian criteria of universalizability, questions of cultural 
value and identity concerned with arriving at an “authentic self-understand-
ing” and which legitimately allow for a loosening of the tough standards of 
moral discourse, as well as pragmatic attempts to reach practical compro-
mises which give equal weight to all relevant interests (155). Thus, political 
deliberations involve the quest for reaching an uncoerced, reasonable com-
mon understanding on normative matters as well as somewhat less pristine 
processes of mutual bargaining and compromise. In any case, crucial to this 
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process is that we have “a warranted presupposition that public opinion be 
formed on the basis of adequate information and relevant reasons, and that 
those whose interests are involved have an equal and effective opportunity 
to make their own interests (and the reasons for them) known.17 Habermas 
thus deserves to be grouped among those defending what has come to be 
described as a “public reasons” approach in political theory.

RADICAL DELIBERATIVE DEMOCRACY

So much for the bare outlines of Habermas’ democratic theory. What then 
is problematic about it?

At fi rst, Between Facts and Norms seems to offer an ambitious inter-
pretation of the idea of a two-track model of deliberative democracy. First, 
Habermas emphasizes that all manifestations of political power ultimately 
must derive from communicative power; even if indirectly, administrative 
power needs to legitimize itself by reference to discursive processes based 
in civil society (169). In particular, this is guaranteed by the principle of 
the legality of the administration. The medium of law merely transfers or 
translates communicative power into administrative power. The primacy 
of deliberatively derived law assures that communicative power effectively 
“determines the direction” (187) of the political system; in another formula-
tion, Habermas claims that communicative power “maintains” or “asserts” 
(behaupten) itself against administrative and market mechanisms (299). 
Habermas by no means intends thereby to question the relative autonomy of 
complex markets and bureaucracies from the integrative force of communi-
cative action. Nonetheless, some formulations in Between Facts and Norms 
suggest that their autonomy can legitimately be contained by means of a 
relatively far-reaching set of deliberatively derived democratic checks and 
controls on their operations. This is arguably a model not only, as Haber-
mas himself tends to describe it, in which a “balance” has been achieved 
between communicative power, on the one side, and money and administra-
tive power, on the other, but in which communicative power gains a pre-
eminent position in relation to administrative and market processes (151), 
without thereby unduly impinging on the underlying dynamics of market 
and administrative subsystems.

Habermas builds on the work of socialist-feminist theorist Nancy Fraser, 
who has openly criticized his concessions to systems theory a la Luhmann 
and has often sought to rework Habermas’ theory in a more explicitly anti-
capitalist gloss than Habermas himself.18 Habermas’ most obvious debt to 
Fraser is his use of her distinction between “weak” and “strong” publics. 
For Fraser, weak publics simply refer to those unburdened by the immediate 
task of formal decision making, whereas strong publics (most importantly: 
elected legislatures) are those “whose discourse encompasses both opinion 
formation and decision making.”19 In both Chapters 4 and 7 of Between 
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Facts and Norms, Habermas reproduces this formulation: For him as for 
Fraser, parliament at times is conceived of as an extension of the deliberative 
networks constitutive of civil society, as an “organized middle point or focus 
of a society-wide network of communication” (182). Parliament is merely a 
technical device necessary in large, complex societies to “focus” the process 
of political debate and exchange, but this technical feature need not extin-
guish parliament’s own deliberative attributes.20 The task of making sure 
that parliamentary bodies are, in Habermas’ expression, “porous” to civil 
society, is thus eminently realistic in light of the fact that there is nothing 
structurally distinct between weak and strong publics. In both, communica-
tive power is predominant.

Fraser’s original essay never adequately addresses the possibility that 
strong publics might be forced to realize communicative power in a man-
ner distinct from the “anarchic” associational life found in civil society. But 
one can imagine that she might accept Habermas’ gloss on her views in cer-
tain passages of Between Facts and Norms: In parliament, time constraints 
necessitate that actors are less concerned with the “discovery and identifi -
cation than the treatment (Bearbeitung)” of problems, “less with develop-
ing a sensibility for new problem positions than with justifying the choice 
of problems and deciding between competing solutions” (307). Parliament 
serves as a site for impressive debate and exchange, even if the imperatives 
of the formal decision-making process reduce the “wild” and “anarchic” 
features in civil society. Habermas also suggests that “deciding between 
competing solutions” is likely to heighten the importance of compromise 
within the “strong” parliamentary public. But he can be interpreted as argu-
ing that this need not vitiate his (and Fraser’s) ambitious view of parliament 
as a deliberative policy-making body. Here, a compromise is “fair” when in 
accordance with three conditions: (1) it provides advantages to each party; 
(2) it tolerates no “free riders”; (3) no one is exploited in such a way as 
to force them to give up more than they gain by compromise (166). As 
Stephen White has noted, this theory of compromise means that “it is the 
privileged agent who is confronted with the choice of . . . demonstrating to 
what degree his inequality can be discursively justifi ed,” of showing that it 
is in accordance with standards of procedural equality, participation, non-
deception, and nonmanipulation.21 In this model, the process of reaching 
and then defending any particular compromise seems unlikely to entail the 
suppression of deliberation. On the contrary, it seems destined to encourage 
debate insofar as citizens are required by it to consider whether compromise 
procedures actually compensate for “asymmetrical power structures” (177), 
as Habermas demands that they must.

For our purposes, this last condition is most telling. Crucial to Fraser’s 
discussion of weak and strong publics is the insight that “where societal 
inequality persists, deliberative processes in public spheres will tend to 
operate to the advantage of dominant groups and to the disadvantage of 
subordinates.”22 Thus, the achievement of a truly freewheeling civil society, 



94 Frankfurt School Perspectives

as well as a parliament responsive to its dictates, demands that we radi-
cally challenge asymmetries of social power; Habermas’ discussion of “fair” 
compromise can be interpreted as an illustration of this more general—and 
implicitly quite ambitious—point. Here again, he reproduces Fraser’s 
explicitly socialist argument: “All members of the political community have 
to be able to take part in discourse, though not necessarily in the same 
way” (182). In order for this requirement to gain substance, an egalitarian 
social environment needs to have been achieved: “Only on a social basis 
that has transcended class barriers and thrown off thousands of years of 
social stratifi cation and exploitation” can we achieve a fully thriving civil 
society (308). At another juncture, Habermas describes the merits of a civil 
society “adequately decoupled” from class structures, and then he adds that 
“social power should only manifest itself [in civil society] to the extent that 
it enables and does not hinder the exercise of citizenship” (175).

Deliberative democracy, it seems, does in fact need to break with what 
Marx once described as the “prehistory” of class society. Although Haber-
mas seems allergic to the conceptual paraphernalia of traditional left-wing 
political theory, he does imply at many junctures that the socialist tradi-
tion’s aspiration to destroy illegitimate socioeconomic inequality is any-
thing but exhausted. On the contrary, this undertaking arguably takes on 
renewed signifi cance in his work given the tremendous emphasis placed on 
civil society in it. To the extent that civil society is especially vulnerable to 
the pathologies of class domination, it would seem incumbent on a demo-
cratic theory that places special emphasis on the importance of unhindered 
debate within civil society to salvage something of the socialist critique of 
the crippling inequalities of capitalist society, even if we now surely need to 
acknowledge the undeniable virtues of complex markets and bureaucracies 
in modern society.23

Habermas is right to follow Fraser in focussing on the social barriers 
to deliberative democracy: The idea of a freewheeling deliberative democ-
racy remains ideological as long as avoidable social inequalities undermine 
the deliberative capacities of the vast majority of humanity. Unfortunately, 
Between Facts and Norms has nothing adequately systematic in character 
to say about “social asymmetries of power,” let alone how we might go 
about counteracting them. Habermas points to the need for an account of 
how (a) capitalist domination undermines democratic deliberation and (b) 
some egalitarian alternative to existing capitalism alone can allow delibera-
tive democracy to fl ourish. Alas, no such account is offered in his study. 
Indeed, matters may be complicated by the strikingly Weberian overtones of 
Habermas’ defi nition of social power: “I use the expression ‘social power’ 
as a measure of an actor’s chances to achieve his interests in social relations 
against the opposition of others” (192). Does this defi nition provide the 
best starting point for making sense of what Marxists have traditionally 
described as “structural” inequalities in economic power? I do not mean to 
trivialize the diffi culty at hand here: In the wake of the demise of Marxist 
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class theory, we still lack an adequate theory of social stratifi cation.24 Yet 
without some analysis of this sort, many of Habermas’ more interesting 
proposals risk representing precisely what he seem so intent on avoiding 
in Between Facts and Norms in that normative aspirations have, at best, a 
tangential relationship to the operations of real-existing capitalist democ-
racy (373).

Many political scientists would, of course, legitimately note that Haber-
mas’ model of parliament as a focal point for meaningful debate represents 
at best an ideal of how parliament should operate.25 Many parliaments 
today continue to rubber stamp decisions that have been made elsewhere by 
the executive, upper divisions of the state administration, and representa-
tives of powerful organized social groups, in a manner not altogether unlike 
that described by the young Habermas in The Structural Transformation of 
the Public Sphere in 1962. Similarly, we would be hard pressed to identify 
compromises in contemporary democracy that live up to the demanding 
standards of Habermas’ model of just compromises. Amidst the vast eco-
nomic inequalities of contemporary capitalism, compromise often inevita-
bly means that some groups give up more than they gain: One only need 
recall the crippling “compromises” forced upon welfare state “clients” by 
neoliberal governments in recent years.

At worst, Habermas’ comments about “social power” represent little 
more than a rhetorical leftover from the Hegelian-Marxism of The Struc-
tural Transformation of the Public Sphere. At best, they represent a starting 
point for a revised critical theory of contemporary capitalism—a critical 
theory that Habermas’ Between Facts and Norms very much needs.

“REALISTIC” DELIBERATIVE DEMOCRACY

Habermas’ theory of deliberative democracy also lends itself to an alter-
native reading, however. Especially in the fi nal chapters of Between Facts 
and Norms, Habermas is intent on showing that his theory has “empirical 
referents and represents more than a series of normative postulates” (373). 
However understandable, this move generates a real problem for Haber-
mas: it leads him to an interpretation of the two-track model that stands in 
a profound tension to his initial reconstruction of Nancy Fraser’s socialist-
feminist democratic theory. Moreover, this revised model makes too many 
concessions to the oftentimes woeful conditions of “real-existing” capitalist 
democracy—woeful realities, I should add, with which an ever-increasing 
number of our fellow citizens are rightfully becoming frustrated.26

The interpretation of Habermas’ model along the potentially radical and 
socially critical lines indicated above suffers from an obvious fl aw. Haber-
mas’ comments on the interface between communicative and administrative 
power are more ambivalent than I suggested above.27 As I noted, at some 
junctures he argues that communicative power can rely on the medium of 
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law to determine administrative power. Yet at many other junctures, Haber-
mas offers a more modest view of the scope of communicative power: Com-
municative power “more or less”(!) programs, and merely “infl uences” and 
“countersteers” administrative power. In any event, communicative power 
“itself cannot ‘rule’ (herrschen), but only steers the use of administrative 
power in certain directions” (300, 444). In this second line of argumenta-
tion, the signifi cance of deliberative democratic processes within his overall 
model seems substantially reduced. Here, communicative power functions 
to “lay siege” in a defensive manner to the exercise of administrative power. 
But it is utopian to hope that communicative power can gain the upper hand 
in relation to bureaucratic (and market) mechanisms. In the fi nal section of 
this paper, I hope to show that this ambiguity stems from a fundamental 
conceptual tension within his argument. For now, let me just suggest that 
Habermas’ institutional gloss on his two-track model of democracy in the 
concluding chapters of Between Facts and Norms takes a substantially less 
ambitious form than described above as well.

In Chapter 8, Habermas again elaborates on his two-track model. But 
now Nancy Fraser’s radical democratic socialism fades into the background. 
In its place, Habermas relies extensively on the work of the late Bernhard 
Peters, a brilliant German sociologist who devoted much of his impressive 
intellectual ability to developing a critique of precisely those types of radical 
democratic arguments so important to writers such as Fraser. Habermas here 
relies on a study that Peters himself openly described as a contribution to a 
revised version of “realist” democratic theory, albeit of a “strongly modifi ed 
normative” variety.28 Like Habermas, Peters worried about the normative 
defi cits of systems theory; in contradistinction to writers like Fraser, Peters 
thought that critical theory remains excessively mired in unrealistic, radical 
liberal, and radical democratic fantasies. In the spirit of Schumpeter, Peters 
posited that traditional normative interpretations of liberal democracy are 
essentially mythical in character: The idea of competent deliberative parlia-
ments, deriving their authority from freewheeling political exchange among 
autonomous publics, and capable of determining administrative action by 
means of clearly formulated general rules, “has never even been approxi-
mately realized.”29 Despite its tremendous infl uence on democratic theory, 
“[i]t was not even defended as a normative political model—perhaps except-
ing certain short-lived constitutional doctrines infl uenced by Rousseau dur-
ing the French Revolution (Sieyes, the Constitution of 1791).”30 For Peters, 
the main source of the limits of every “idealized model of a democratic 
cycle of power” (like that described in Part I above) was “the extremely lim-
ited capacities for communication and problem resolution” intrinsic to the 
communicative channels described by it, in relation to the actual decision-
making needs of modern representative democracy.31 Thus, both traditional 
democratic theory—and radical contemporary proposals hoping to salvage 
its more ambitious normative aspirations—must be discarded. In its place, 
we need a model of democracy, a “very abstract, topological description of 
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the political process,” more in tune with the complex dynamics and exigen-
cies of modern democracy.32

Peters was no conservative in the mode of Schumpeter. To his credit, 
Peters openly admitted that his description of the operations of real-existing 
democracy may include “contingent” elements.33 But the polemical orienta-
tion of his book meant that he had little to say about such elements. Bent 
on purging the specter of radical democracy from critical theory, Peters at 
times seemed far more interested in pointing to the “rational” character of 
the democratic status quo than with elaborating its ills; the burden of proof 
lies with radical democrats critical of contemporary capitalist democracy. 
Although this view arguably provided a valuable immunization against irre-
sponsible utopianism, it tended to lead him to downplay worrisome trends 
in contemporary capitalist democracy—just to name the most obvious: con-
tinued declines in participation rates, polls suggesting growing dissatisfac-
tion with traditional legislative devices, and the resurgence of far-right wing 
movements pandering to xenophobia and racism.

Alas, Habermas opts to reproduce the core of Peters’ realist-inspired 
model of democratic decision making by simply superimposing it onto Fra-
ser’s model (355). Inevitably, this produces a real set of tensions in Haber-
mas’ argument. The “two tracks” described by Habermas thus ultimately 
refer not only to Fraser’s distinction between weak and strong publics but 
also to Peters’ idiosyncratic delineation of the political “center” from the 
“periphery.” In Peters’ model, the “center” consists, most importantly, of 
parliament, the administration, and the judiciary. The “periphery” refers to 
a host of associations and organizations (a) concerned with “the defi nition, 
aggregation, and articulation of interests and demands in relation to the 
decision making processes of the center” or (b) functioning to bring about 
the “realization of public functions” within selected spheres of social activ-
ity.34 Autonomous publics and communicative networks make up part of 
the periphery, but Peters generally seemed more interested in those actors 
emphasized by traditional political science, such as political parties, interest 
groups, and private associations. In order for decisions to take a binding 
form, they need to pass through the “channels” (Schleusen) of the center. 
But in contrast to traditional liberal democratic models, these channels are 
located at many different (administrative, legislative, and judicial) points 
within the “polycentric” decision-making center found within every modern 
representative democracy.

Even at this minimal descriptive level, Habermas’ use of Peters leads the 
former to modify his initial account of the two-track model. Whereas his 
original gloss on Fraser made civil society the primary site for the “per-
ception and thematization” of problems, here Habermas uses the same 
words to describe parliament’s functions (307, 355). Moreover, now it is 
the administration that is seen as possessing the most impressive capacity 
for handling and resolving problems (Problemverarbeitungskomplexität); 
earlier in his study, that quality was attributed to parliament (307, 355). At 
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fi rst glance, this may seem a trivial shift. But in fact, it anticipates a dramatic 
revision that only becomes fully manifest in the proceeding stages of Haber-
mas’ argument: Parliament becomes the administration’s junior partner in 
the legislative process, and deliberative civil society is removed an additional 
step from the actual decision-making process, thereby substantially attenu-
ating its infl uence over the exercise of political authority. In light of Peters’ 
unabashed attempt to break with traditional “myths” of parliamentary sov-
ereignty, this move is unsurprising. Given Habermas’ purportedly critical 
aspirations, it is far more surprising.

Peters openly argued that the political center inevitably gains independent 
status in relation to the periphery. Habermas accepts this view without show-
ing suffi cient concern for its potentially worrisome implications for demo-
cratic politics. In the course of what Habermas describes as “normal” politics, 
the deliberative periphery inevitably plays a minor role in determining the 
policymaking process. The autonomization (Verselbständigung) of the center 
vis-à-vis the periphery is inevitable considering the complexity of modern 
social life (356–359, 379–391). Most of the time, “courts reach decisions, 
bureaucracies prepare statutes and budgets, party organizations organize 
electoral campaigns, and clients infl uence ‘their’ administrators” (357), and 
civil society is unavoidably left at the wayside. Indeed, not only civil society, 
but even those elements of the “center” most closely tied to civil society, lose 
the central place attributed to them in traditional democratic theory: During 
moments of political normalcy, “the power and initiative to get problems on 
the agenda and then decide on them lies with the government and administra-
tion to a greater extent than the parliamentary complex” (380). According to 
Habermas, only during “exceptional” situations do communicative processes 
within civil society and parliament again seem to take on a renewed signifi -
cance for decision making; during moments of heightened confl ict, in periods 
of crisis, the legislature has “the last word” and then “factually determine the 
direction” of political decision making (357).

What concrete evidence does Habermas provide to demonstrate the 
empirical relevance of this model? Recall that Habermas wants to show that 
his vision of deliberative democracy has “long gained a footing” (317). This 
does not only mean that the self-understanding of modern liberal democ-
racy is best captured by the idea of a two-track deliberative democracy; 
it also implies that empirical tendencies within contemporary democracy 
should correspond to his model. The proliferation of autonomous social 
movements in civil society over the course of the last decades (especially the 
peace, women’s, and ecological movements) proves that (a) the periphery of 
civil society often can succeed in thematizing issues ignored by the decision-
making center and (b) the political center remains “porous” to civil society, 
especially when a “growing awareness of a relevant societal problem gener-
ates a crisis consciousness on the periphery” (382).

Habermas’ argument here represents an astonishing sleight of hand. 
Peters never claimed that his account is radical-democratic; Habermas 
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seems to think that it is. Nor does Habermas see any problem with synthe-
sizing Fraser’s democratic socialism and Peters’ cautious brand of demo-
cratic realism. Not surprisingly, Habermas’ model is Janus-faced. At times, 
he speaks the language of radical democracy; at other junctures, his defense 
of what amounts to an administratively dominated “normal” politics is 
arguably less ambitious, in crucial respects, than the liberal democratic 
models of classical authors like Mill or Tocqueville.35 The paradoxes here 
are striking: Habermas began his career as one of the most perceptive critics 
of “realist” democratic theory.36 Is he now willing to engage in a rehabilita-
tion of realist theory, as long as it is packaged in the impressive learning of 
critical social theory?

Even if we ignore this analytical tension in Between Facts and Norms, 
another problem becomes apparent as well. In short, this second version 
of Habermas’ two-track model exhibits a number of immanent fl aws. No 
systematic empirical argument is offered in support of the claim that it 
actually corresponds to the workings of contemporary liberal democracy; 
passing reference to a panoply of left-liberal social movements hardly con-
stitutes adequate evidence for an empirical claim as ambitious as this one. 
After all, one might legitimately interpret the proliferation of social move-
ments in recent years (as well as the increasingly widespread dependence on 
civil disobedience, which for Habermas represents the clearest instrument 
by which social movements have mobilized public opinion) in a somewhat 
less positive light as well. Whatever their undeniable merits, these move-
ments may also provide evidence for worrisome tendencies within contem-
porary representative democracy: precisely because the “center” has gained 
exorbitant power in relation to the “periphery,” extraparliamentary social 
movements, engaging in illegal action, have emerged to fi ll the gap left by a 
formal political system increasingly dominated by ossifi ed parties and orga-
nized vested interests. Similarly, civil disobedience often represents what 
Habermas himself calls “the fi nal instrument” (382) by which political 
groups hope to ward off state action that they consider altogether unbear-
able; this would seem to be a rather defensive form of political action to 
emphasize in order to demonstrate the continued vitality of civil society in 
contemporary democracy. In a truly thriving deliberative democracy, one 
would hope that citizens need not engage too often in peaceful lawbreaking 
in order to gain attention.37

Habermas’ argument here begs a host of unanswered questions. How 
can we make sure that civil society will reactivate itself during moments of 
crisis?38 Habermas refers to the importance of liberal political culture as a 
precondition for this (382). But as Ken Baynes has noted, Habermas has 
very little to say about the specifi cs of such a culture.39 Indeed, there may 
be something downright unrealistic about the logic of Habermas’ borrow-
ing from “realist” theory: Can a “public in dormancy” (Öffentlickeit im 
Ruhezustand) effectively tolerate the exercise of de facto political power 
by isolated political elites without risking its own disintegration (379)? 
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Tocqueville’s warnings about “democratic despotism” come immediately 
to mind here: Why wouldn’t political elites takes advantage of a situation 
characterized by a “public in dormancy” in order to exacerbate privatis-
tic tendencies? Habermas claims that a political system temporarily domi-
nated by the “center” by no means necessarily means that illegitimate social 
power has gained undue infl uence within the political complex (357). But 
his explanation here tends to be disappointing, particularly in light of the 
prescient concerns expressed elsewhere in his work about the dangers of 
social asymmetries of power for civil society: We can rest assured that social 
power will not be able to gain illegitimate infl uence as long as the periphery 
is able to identify outbreaks of illegitimate social power and then counteract 
them (358). What if social inequality simultaneously distorts the operations 
of civil society itself?40

Sometimes Between Facts and Norms does present a refreshingly honest 
assessment of worrisome trends within contemporary democracy. Haber-
mas offers a clear-headed discussion of a capitalist mass media that trivial-
izes public debate and cultivates cultural and political illiteracy; he notes 
that political parties too rarely serve as a meaningful device for guaranteeing 
the supremacy of communicative power; he concedes that cynical brands of 
systems theory have some real empirical correlates in contemporary democ-
racy. In short, he still defends some of the critical elements of his empirical 
account of contemporary democracy in The Structural Transformation of 
the Public Sphere. But Habermas now seems so intent on proving that his 
own model “represents more than a set of normative postulates” that he 
ignores the possibility that his use of Peters’ empirical description risks forc-
ing him to make unnecessary concessions to the sad state of real-existing 
capitalist democracy.

COMMUNICATIVE AND ADMINISTRATIVE 
POWER: UNRESOLVED PARADOXES

For Habermas, law—and, more specifi cally, legislative bodies such as 
elected parliaments—mediates between communicative and administrative 
power. Lawmaking bodies depend on communicative power in order to 
issue norms, which then are rendered binding by the coercive apparatus 
of the modern state. The ambiguities that I have described in my exegesis 
above ultimately revolve around the nexus between communicative and 
administrative power. At some junctions, Habermas seems to point to par-
liament as the main site for lawmaking; at others, he accepts the “real-
ist” view that parliamentary sovereignty is little more than a moldy liberal 
myth. Sometimes parliament is envisioned as an extension of a delibera-
tive civil society; at other times, parliament’s deliberative capacities are 
demoted in order to accentuate its pragmatic qualities and distinguish it 
from the “anarchical” processes of deliberation and exchange found within 
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civil society. Habermas tends to emphasize the virtues of a deliberative civil 
society; at the same time, he is willing to admit that civil society inevitably 
has little real impact on state action during the course of “normal” demo-
cratic politics. Habermas hopes to show that communicative power can be 
“transcribed” into administrative power. But he does not seem altogether 
sure exactly how weak publics, strong publics, and administrative bodies 
should interact in order to bring about this translation.

The immediate source of this tension is not hard to fi nd. Habermas con-
ceives of his project as an attempt to overcome the one-sidedness of both 
normative theories allegedly blind to the exigencies of empirical reality (e.g., 
Rawls and Dworkin) and social-scientifi c theories lacking the most minimal 
normative sensitivity (e.g., the German systems theorist Luhmann). In the 
process, he devotes an enormous amount of energy to an immanent recon-
struction of competing views in order to demonstrate how (a) they repeat-
edly succumb to one of these two fl aws and (b) ultimately their underlying 
insights can best be integrated into his own thematization of the relationship 
between facticity and validity. As a consequence, most of Habermas’ own 
ideas here are formulated by means of an exegesis and reconstruction of 
competing theories. There is no question that Habermas is a masterful prac-
titioner of this craft. But in light of the fundamental dissimilarities among 
the theories Habermas discusses, there is a real danger that either (a) some-
thing essential is lost in the translation of these ideas into his own, or (b) 
the integrity of competing theories is preserved but at the cost of attempting 
a synthesis of that which probably cannot be synthesized. Indeed, is this 
not precisely what we fi nd in Habermas’ model of a two-track deliberative 
democracy, where radical democratic socialism and democratic “Realism” 
are oddly transformed into intellectual allies?

In this context, it is striking that Habermas’ analysis of communicative 
power is derived from normative theorists (most important, Arendt), whereas 
his discussion of administrative power is drawn from a tradition of social 
scientifi c inquiry oblivious to normative questions (Luhmann). Habermas 
himself repeatedly emphasizes the incongruities between these two tradi-
tions; as he emphatically shows in Between Facts and Norms, both are blind 
to the merits of the other. In light of this, it should not surprise us that his 
occasionally forced attempt to integrate these traditions at times may repro-
duce something of the original incongruity between them. More specifi cally, 
Habermas’ description of communicative and administrative power at many 
junctures tends to posit the existence of a fundamental dissimilarity between 
them. Communicative power rests on action in concert, and deliberation 
oriented towards mutual understanding; it depends on what Hegel famously 
described as “mutual recognition.” In stark contrast, administrative action 
relies on strategic rationality, takes an unavoidably hierarchical form, and 
is concerned fi rst and foremost with effi ciency (145–151, 186–187). Given 
Habermas’ insistence on a fundamental difference between these two forms 
of power, is not the task of translating communicative into administrative 
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power inevitably destined to remain highly enigmatic? Does not this under-
taking risk approximating the alchemist’s attempt to “transform” simple 
metals into silver—that is, an inevitably doomed attempt to transform one 
set of elements into an altogether different set? No wonder Habermas at 
times stumbles in his description of the interface between communicative 
and administrative power: He may have defi ned the task in such a manner 
as to render it virtually impossible to solve.

Of course, the modern legal tradition long provided a plausible answer 
to the question of how communicatively derived legislative power could be 
successfully transformed into administrative action so as to guarantee that 
the latter does not infringe on the former: If we insist that legislation take 
the form of cogent, general norms, then we can make sure that administra-
tive power can be effectively regulated in accordance with the preferences 
of democratically elected legislative bodies. In previous chapters, I have fol-
lowed the work of one of Habermas’ predecessors in the Frankfurt critical 
theory tradition, Franz L. Neumann, in arguing that much can still be said 
in favor of this classical model of the rule of law. As I argued in Chapter 
4, Habermas’ tendency to discount the strengths of this position generated 
some real problems for political and legal theory prior to the publication of 
Between Facts and Norms. To be sure, Between Facts and Norms offers a 
far more subtle and convincing discussion of some of the dilemmas I identi-
fi ed there: Habermas now seems much more willing to admit that pervasive 
antiformal trends in the law pose disturbing normative and political ques-
tions.41 Nonetheless, he still claims, in a manner reminiscent of the rather 
one-sided spirit of his earlier work, that classical formal law remains impris-
oned in the anachronistic “productivistic” assumptions of industrial capital-
ism. Frankly, this still seems to me rather misleading.42 Although I believe 
that Habermas remains too quick to dismiss the contemporary merits of 
formal law, he certainly is right to suggest that it at least seems anachronistic 
in light of the proliferation of vague and open-ended legal clauses and con-
cepts in contemporary law. Antiformal legal trends have long been identi-
fi ed at the domestic level; as I have argued earlier in this book, they are also 
proliferating at the global level.

For Habermas, such antiformal tendencies primarily suggest that we 
need to reconceive the traditional idea of the separation of powers in such 
a way so as to deemphasize the orthodox emphasis on generality within 
legal statutes; this view purportedly rests on an overly “concretistic” 
reading of the separation of powers (187–193, 526–537). So Habermas 
argues in the fi nal pages of Between Facts and Norms for a restatement 
of the idea of a separation between distinct institutions (the legislature, 
judiciary, and administration branch) in terms of a distinction between 
alternative forms of communication and different ways of making use of 
reasons and arguments. Regardless of their concrete location within the 
state apparatus, forms of action deserve to be described as “legislative,” 
“administrative,” and “judicial” to the extent that they make use of forms 
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of argumentation that Habermas sees as capturing the core of what tra-
ditional liberal theorists envisioned by means of each of the individual 
“instances” of the separation of powers. In turn, such forms of action 
then rightfully deserve to be institutionalized in such a way so as to cor-
respond to the logic of the form of communication at hand:

Laws regulate the transformation of communicative power into ad-
ministrative power in that they come about according to a democratic 
procedure, ground a legal protection guaranteed by impartially judging 
courts, and withhold from the  implementing administration the sorts of 
reasons that support legislative resolutions and court decisions. These 
normative reasons belong to a universe within which legislature and 
judiciary share the work of justifying and applying norms. An adminis-
tration limited to pragmatic discourse must not disturb anything in this 
universe by its contributions; at the same time, it draws therefrom the 
normative premises that have to underlie its own empirically informed, 
purposive-rational decision making (192).43 

Legislative power is best captured by the idea of communication involving 
the justifi cation of norms which—as we have seen—makes use of diverse 
(moral, ethical, and pragmatic) forms of deliberation (192, 437–440). 
The gist of Habermas’ rather complicated argument here is that we need 
to consider the possibility of extending communicative forms of this type 
whenever problems at hand require a legislative resolution—for example, 
when administrators are confronted with a choice of mutually incompatible 
collective goals in such a way as to explode the boundaries of traditional 
conceptions of administrative action. In order fi nally to do justice to a politi-
cal system in which legislation occurs at many different interstices of the 
governmental apparatus, central parliaments need to consider the possibil-
ity of openly delegating and decentralizing legislative authorities and then 
organizing them in such a way as to subject them to deliberative democratic 
procedures (439–440).

Habermas’ suggestion here is surely a provocative one. Indeed, if it could 
be successfully undertaken, it might very well serve as an antidote to some 
of my criticisms above: If deliberative democratic ideals could be institu-
tionalized within the very core of the state bureaucracy, then Habermas’ 
description of an administratively dominated “normal” politics might begin 
to seem somewhat less worrisome than I suggested above. Then the “nor-
mal” rule of the “state administration” need not necessarily entail a realist-
inspired corrosion of deliberative democracy.44

But his argument here also points to a familiar weakness in Between 
Facts and Norms. Given the immense complexity of Habermas’ text, it is 
easy to miss the tremendous signifi cance of his discussion of a reformed 
separation of powers for the structure of his overall argument: It is supposed 
to represent nothing less than an institutional solution to the problem of 
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transforming communicative power into administrative power. But, once 
again, Habermas has far too little to say about the specifi cs of his agenda 
here. Even if we are willing to concede the virtues of integrating deliberative 
democratic elements into the administration, does that necessarily solve the 
problem of how communicative power is to be effectively translated into 
administrative power? Habermas’ proposal is not meant to deny that we 
still need to acknowledge the autonomous logic of the administrative sys-
tem; instead, it only claims that what we today describe as the state adminis-
tration or bureaucracy undertakes legislative tasks that should be organized 
in accordance with the principles of deliberative democracy. So perhaps 
this argument simply shifts the locus of the interface between communica-
tive and administrative power from the nexus between parliament and the 
administrative apparatus to within the administration itself. If so, we still 
need an analysis of how deliberative processes then can effectively “steer” 
and “bind” decisions within the administration itself. In fairness, Habermas 
alludes to a growing number of experiments (for example: participation by 
clients in administrative bodies, ombudsmen, administrative hearings) with 
the “democratization” of administrative and judicial instances (440–441). 
But his examples have now long been established in many administrative 
practices of the advanced democracies of the west. Does anyone really 
believe that more Ombudsmen or administrative hearings can really protect 
us from what Habermas himself describes as the “crisis-tendencies” of mod-
ern representative democracy?45

What about more ambitious experiments in political and social democ-
racy? Habermas does not a priori exclude them; he tells us that a care-
ful brand of “institutional fantasy” is appropriate for the examination of 
such proposals (531). Unfortunately, it is just such “institutional fantasy” 
that too often is absent from Habermas’ own argument—notwithstand-
ing its tremendous importance for his own ambitious and in some ways 
pathbreaking quest in Between Facts and Norms to rethink the project of 
modern democracy.



6 Prospects and Perils of 
Proceduralist Law

The chapter on “Paradigms of Law” plays a signifi cant role in Habermas’ 
Between Facts and Norms. Throughout Habermas’ intellectually demand-
ing reworking of modern political and legal scholarship, the reader inevi-
tably wonders whether Habermas ultimately intends to offer any concrete 
suggestions for how we might go about reforming contemporary legal prac-
tice in accordance with discourse theory. Can his brilliant yet indisputably 
abstract contributions to normative legal philosophy, political theory, and 
legal sociology help successfully guide legal reform? Is discourse theory 
capable of contributing to institutional change? Chapter 9 of Between Facts 
and Norms intends to answer such questions. As I hope to show, Habermas’ 
attempt to do so, as always, proves creative and thought provoking. How-
ever, his defense of what he describes as “proceduralist law” raises at least 
as many new questions as it answers old ones.

THE CONCEPT OF A LEGAL PARADIGM

As we have seen, a central methodological preoccupation of Between Facts 
and Norms is the need to avoid an overstylized contrast between “ought” 
and “is” in thinking about democracy and the law. In this spirit, Habermas 
begins Chapter 9 by arguing that we need a workable conceptual instrument 
for describing the manner in which (normatively based) systems of law can 
be understand as integrally related to their specifi c social environments. The 
term “legal paradigm” is meant to serve this function. For Habermas, a legal 
paradigm is “not a scientifi c theory or a legal doctrine—it is an integrated set 
of cognitive and normative background assumptions about the relationship 
the law should establish between the state and society, and the form legal 
regulation must take.”1 Has Habermas thereby introduced yet another piece 
of unnecessary theoretical jargon into an already jargon-fi lled book? Not in 
his view. From Habermas’ perspective, even a cursory look at the legal sys-
tem calls out for such a conceptual framework: It is “clear that experts inter-
pret individual propositions not only in the context of the legal corpus as a 
whole but also within the horizon of a currently dominant preunderstanding 
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of contemporary society” (388). Legal practitioners typically operate with an 
implicit image of society according to which they make and interpret law. As 
Habermas also accurately recalls, many students of legal development have 
similarly argued that specifi c models of law rest on more or less implicit pre-
suppositions about society. Both Karl Marx and Max Weber, for example, 
famously posited that classical “formal law” presupposed and indeed privi-
leged a classical capitalist market economy, and subsequent mid-twentieth 
century legal scholars described recent breaks with legal formalism as neces-
sarily linked to the emergence of the modern social welfare state. As we will 
see shortly, Habermas builds directly upon this tradition of thinking about 
legal and social change.

Yet, for Habermas, such background assumptions are by no means lim-
ited to the consciousness of the jurist or legal scholar. The foundational doc-
ument of most modern legal systems, a written constitution, also contains 
relatively explicit references to specifi c visions of social life. Late eighteenth-
century liberal constitutions promulgated the demise of feudal privilege and 
property forms, and post-World War II west European constitutions often 
contain explicit references to the welfare state. To be sure, such background 
images about the relationship of law to society are typically of greatest imme-
diate signifi cance to legal practitioners and experts. Thus, it should come as 
no surprise, Habermas observes, either that many contemporary jurists and 
legal experts have now become expressly aware that “an unavoidable back-
ground understanding of society” is indispensable to the legal system (393) 
or that a veritable academic cottage industry has emerged in response to 
the intellectual need to make sense of such background assumptions. Those 
scholars who rely on a vague idea of “legal culture” whose carriers are 
described as making up the entire population of any legal community poten-
tially obscure the special place that legal paradigms play in the conscious-
ness of legal experts. However, Habermas emphatically agrees that it would 
be mistaken to understand the notion of a legal paradigm as a practical and 
normative plaything of some set of expert legal “professional guardians”:

The dispute over the correct paradigmatic understanding of the legal 
system, a subsystem refl ected in the whole of society as one of its parts, 
is essentially a political dispute. In a constitutional democracy, this dis-
pute concerns all participants, and it must not be conducted only as an 
esoteric discourse among experts apart from the political arena (395).

Democratic citizens must ultimately be able to determine whether a particu-
lar legal paradigm guiding legal practice is normatively acceptable. Unless 
the popular sovereign’s authority in this matter is given real signifi cance in 
the political process, it is unclear how the legal system ultimately can plau-
sibly claim to rest on the robust vision of democratic legitimacy Habermas 
seeks to defend. In Habermas’ own view, a legal paradigm best suited to the 
exigencies of contemporary democracy would “satisfy the best description 
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of complex societies; it should illuminate once again the original idea of the 
self-constitution of a community of free and equal citizens; and it should 
overcome the rampant particularism of a legal order that, having lost its 
center in adapting to the uncomprehended complexity of the social environ-
ment, is unraveling bit by bit” (393). Only a democratically constituted peo-
ple, however, can rightfully determine which legal paradigm should guide 
the activities of lawmakers, judges, and administrators.

FROM LIBERAL FORMAL LAW TO 
MATERIALIZED WELFARE STATE LAW

Habermas then proceeds to use the notion of a legal paradigm as part of 
an attempt to offer a creative retelling of the history of legal development 
since the nineteenth century. Many others have described the shift in mod-
ern law from classical liberal formal law to “materialized” or welfare state 
law. Habermas’ predecessor in Frankfurt political theory, Franz Neumann, 
for example, similarly chronicled the demise of classical formal law in the 
context of capitalist transformation. Habermas’ account takes off from his 
own previous refl ections about legal development as discussed earlier in 
Chapter 4 of this book. Characteristically, Habermas’ latest version of this 
story includes a number of insightful observations and intellectual twists.

In the classical liberal legal paradigm, Habermas notes, the state was 
restricted to preserving the rudiments of public order and general presup-
positions of a fundamentally self-regulating capitalist market economy. A 
minimum of state intervention was required in order to allow for individu-
als to exercise a maximum of negative liberty as well as pursue their respec-
tive conceptions of the good life. In this legal paradigm, individual liberty 
was assured by “personal rights and protection from torts, but above all 
freedom of contract (especially in the exchange of goods and services) and 
property rights (with the guarantees of use and disposal, including inheri-
tance) allied with institutional guarantees for marriage and family” (397). 
State intervention in society was only legitimate if it could pass a demanding 
set of legal tests. For classical liberals, encroachments of state power on the 
private sphere always posed a threat to individual liberty; thus, it was nec-
essary to rationalize the exercise of state power by means of a strict brand 
of legal formalism. Statutes were supposed to take the form of general and 
abstract rules with the aim of precisely determining typical “fact situations” 
and offenses in specifi c legal terms and linking them unequivocally to clear 
legal consequences. Although Habermas correctly points out that the notion 
of the generality of the law has occasionally been caricatured and distorted, 
especially among critics of the modern welfare state, for problematic politi-
cal purposes (431, footnote 75),2 his account also rightly underscores the 
crucial role played in the classical liberal model by clear and general statutes 
as a device for maximizing the likelihood of an impartial exercise of state 
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power.3 Only what Dworkin has described as a “rule-based” vision of law 
was thought capable of effectively minimizing state arbitrariness.4

Over the course of the last century, however, the classical liberal para-
digm has lost its hegemonic position in legal practice and thinking. In lieu 
of clear general rules, we increasingly face what prescient observers of legal 
development since Weber describe as “materialized” or “substantialized” 
law, where law tends to take a vague and open-ended form: “The spec-
trum of legal forms has expanded to include special legislation, experimen-
tal temporary laws, and broad regulatory directives involving uncertain 
prognoses,” as well as an “infl ux of blanket clauses, general clauses, and 
indefi nite statutory language” (431). In some contrast to his previous and 
somewhat less critical discussion of such legal trends, Habermas now much 
more openly and accurately describes their perils. Statutory law no longer 
effectively binds or clearly “programs” the operations of the state adminis-
tration or judiciary, and the result, according to a signifi cant array of legal 
scholars whose work Habermas concisely summarizes, has been a notable 
increase in state discretion and even arbitrariness. To the extent that legisla-
tive statutes fail effectively to guide the administration or judiciary, the lat-
ter institutions are forced to engage in highly creative applications of the law 
that risk blurring any meaningful distinction between and among the prac-
tices of legislation, adjudication, and administration. Consequently, diffi cult 
questions are now raised for the traditional conception of the liberal-demo-
cratic separation of powers. In fact, a signifi cant array of legal practices suc-
cumb to the dangers of “legal indeterminacy” that have so fascinated recent 
legal theorists: Statutory law often hands over relatively open-ended (or 
indeterminate) decision-making authority to institutions (courts, the state 
administration) which classical liberalism earlier had considered necessarily 
subordinate to the operations of the central parliamentary lawmaker. In con-
temporary liberal democracy, parliamentary legislation no longer effectively 
assures a normatively sensible division of labor between and among the 
three branches of government. Too often, Habermas asserts, we face “poli-
cies that are adopted in a manner that does not conform to the conditions 
for the [legitimate] democratic genesis of law” and are merely “cloaked” in 
judicial or administrative form (429).

In Habermas’ retelling of this familiar story of modern legal develop-
ment, such trends in the legal system need to be understood as part and 
parcel of a new social welfare state paradigm of law that emerged in the last 
century. “[A]s soon as the administration was enlisted by the social-welfare 
legislature for tasks of planning and political regulation, the statute in its 
classical form could no longer adequately program administrative practice” 
(431). Once the state takes an active role in ensuring economic subsistence 
and basic social services to all of its citizens, it becomes necessary for it 
to undertake ambitious and highly complex forms of regulatory and inter-
ventionist activity. As soon as the naïve liberal belief in the self-regulat-
ing market is abandoned, as Habermas thinks it rightly must be, classical 
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liberal models of law lose their appeal. As Habermas points out, this shift 
has increasingly involved the state in complicated forms of forward-look-
ing planning that mesh poorly with the quest to preserve traditional liberal 
legal ideals. Following the work of the Frankfurt jurist Erhard Denninger,5 
Habermas notes that many legislative undertakings now “have a dynamic 
character insofar as they reach far into the future, are dependent on prog-
noses, and require self-correction; the preventive norms of the legislature 
can only partially regulate these activities and link them to the democratic 
process” (432–333). Echoing neoliberal analysts (most prominent perhaps, 
Friedrich A. Hayek)6 who adamantly insist that ambitious state interven-
tion in social and economic life is simply inconsistent with classical liberal 
law, Habermas perceptively hints that the temporal preconditions of con-
temporary welfare state activity, especially in the context of risky forms of 
advanced technology and scientifi c research having profound implications 
for future generations, clash with the classical liberal paradigm of law. In 
the conceptual language I employed earlier in this volume: the process of 
time and space compression poses a signifi cant challenge to the quest for 
traditional legal virtues like clarity, prospectiveness, and stability. Although 
Chapter 9 of Between Facts and Norms has little to say about the globaliza-
tion of law per se, some of Habermas’ comments astutely anticipate major 
challenges posed by globalization to law.

How then does Habermas’ analysis of this familiar shift in legal devel-
opment compare to that of Weber, Hayek, and others who have viewed it 
critically?7 Habermas concedes, as noted, that the shift to a welfare state 
paradigm of law contains the possibility of heightened arbitrariness. He 
also forthrightly admits that the welfare state legal paradigm has occasion-
ally resulted in new forms of paternalism. The specter of “welfare-state 
paternalism has raised the disturbing question whether the new paradigm 
is compatible with the principle of legal freedom at all,” since the “welfare 
state obviously runs the risk of impairing individual autonomy, precisely the 
autonomy it is supposed to promote by providing the factual preconditions 
for the equal opportunity to exercise negative freedoms” (407). The most 
important source of this paternalism is probably the fact that the exercise 
of administrative power, pace traditional social democratic political theory, 
is by no means neutral. Yet the welfare state requires nothing less than an 
awesome employment of administrative power for the sake of guaranteeing 
retirement benefi ts, health care, a minimum income, housing, and employ-
ment. In Habermas’ overall assessment, there are suffi cient normative and 
political reasons to worry about recent legal trends in the advanced capital-
ist welfare states. Although it remains somewhat unclear in his discussion 
here how much remains of Habermas’ earlier and somewhat misleading 
analysis of welfare state law as resting on a troubling form of juridifi cation 
[Verrechtlichung] in which the “lifeworld” is “colonized” by market and 
administrative logics alien to it, Between Facts and Norms offers a relatively 
critical view of welfare state type of law, at least in comparison to many in 
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the legal academy who have tried to defend it against its (primarily) neolib-
eral detractors.8

Not surprisingly, however, Habermas still offers a more balanced account 
of the welfare state legal paradigm than typically found in the work of neo-
liberal authors who see it as the harbinger of a horrifi c “road to serfdom.” In 
striking contrast to Hayek and other neoliberal critics of welfare state law, 
Habermas underscores the numerous concrete institutional efforts under-
taken in the last half century to tame the more problematic facets of welfare 
state law (for example, the emergence of new forms of legislative and judi-
cial oversight over the state administration). Nor does he consider paternal-
ism an essential facet of any attempt to develop a post-classical model of 
law. As we will see, he hopes that his own “proceduralist” paradigm of law 
can dispense with it. Most creatively, however, Habermas responds to writ-
ers like Hayek by pursuing the surprising explanation that “the weaknesses 
of the social-welfare model might be explained by the fact that it is still too 
closely attached to the premises of its liberal counterpart” (407).

In contradistinction to those who link the failings of welfare state law 
to the fact that it purportedly rests on a radical normative break with clas-
sical liberalism, Habermas instead underscores the fundamental normative 
continuities between classical formal law and materialized welfare state law. 
In his view, welfare state law represents a “more abstract” application of 
fundamental liberal legal ideals: With the emergence of the welfare state 
paradigm of law, “the idea of private autonomy, expressed in the greatest 
possible degree of equal liberty, did not change at all” (400). Classical lib-
eralism offered a particular model of law in order to provide equal private 
autonomy to all. Yet the realities “of an organized capitalism dependent 
on the government’s provision of public infrastructure and planning, and 
with a growing inequality in economic power, assets, and social situations” 
meant that “the universal right to equal individual liberties could no longer 
be guaranteed through the negative status of the legal subject” (402) and 
the classical model of formal law based on it. Given the empirical realities of 
modern capitalist society as they have emerged since the nineteenth century, 
it has become increasingly clear that core liberal legal normative aspira-
tions could only be effectively achieved by means of the welfare state and 
the “materialization” of law that accompanied it. Liberal legal formalism 
would no longer suffi ce in order to maximize the private pursuit of individual 
interests. Only a just distribution of social and economic resources, under-
taken by a state apparatus ready to intervene in far-reaching ways in the 
fundamental operations of the capitalist economy, might achieve an “equal 
distribution of individual liberties” in a factual as well as formal sense. Sig-
nifi cantly, Habermas argues that classical liberalism presupposed both for-
mal and factual equal liberties for each person “to do as she pleases within 
the framework of laws” (401). But this presupposition rested on a specifi c 
set of “sociological assumptions about the [relatively broad] distribution of 
wealth and an approximately equal distribution of social power, which was 
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supposed to secure equal opportunities for exercising the powers conferred 
by private law” (402). Crucial to classical liberalism, Habermas posits, was 
the normatively attractive intuition that one could simultaneously guarantee 
both substantive social justice and extensive private liberty.9

With the appearance of organized capitalism, however, this aspiration 
soon proved vulnerable to empirical criticism. The alliance of classical for-
mal law with capitalism failed because the latter did not, in fact, prove able 
to assure a broad dispersion of property or economic resources by means 
of its own immanent “natural” mechanisms. The basic liberty to “do as 
one pleases” can only be realized, in the context of organized capitalism, 
by new social rights in unison with many of the legal changes we have wit-
nessed over the course of the last century. Notwithstanding the obvious 
institutional differences separating classical liberal formal law from welfare 
state law, both rest on a shared normative agenda, and “both are fi xated on 
the question of whether it suffi ces to guarantee private autonomy through 
individual liberties [as in the classical liberal model], or whether on the con-
trary the conditions for the genesis of private autonomy must be secured by 
granting welfare entitlements” [as in the welfare state] (408). Unfortunately, 
both also “lose sight of the internal relation between private and political 
autonomy, and thus lose sight of the democratic meaning of a community’s 
self-organization” (408).

We turn to examine Habermas’ implicit claim in this statement that a 
normatively suitable legal paradigm will need to better acknowledge “the 
internal relation between private and political autonomy” in the following 
section of this chapter. For now, it is important to highlight what his provoc-
ative argument about the congenital normative links between classical for-
mal law and materialized welfare state law has accomplished thus far. First, 
it allows Habermas to respond forcefully to critics of the latter who insist, 
in his view misleadingly, that it represents an abandonment of fundamental 
liberal ideals. In Habermas’ view, there is no going back to a (nostalgi-
cally conceived) liberal model of strictly general rule-based liberal law. The 
abandonment of classical liberal economic practice and ideology has rightly 
rendered the early liberal model of law unavoidably anachronistic. At the 
same time, Habermas thinks that he has succeeded in preserving the norma-
tive kernel of classical liberalism by showing how the social welfare state 
has preserved its most worthwhile aspirations. The legitimate normative 
bearings for historical nostalgia (as prominently displayed, for example, in 
Hayek’s legal theory) are thereby robbed from his intellectual and political 
opponents as well. In his own early defense of the welfare state and its legal 
apparatus in The Structural Transformation of the Public Sphere, Habermas 
undertook a strikingly similar argumentative move (1962, 263–287). There 
as well, Habermas underscored the normative links between the classical 
liberal rule of law as it emerged in the context of the “bourgeois public 
sphere” and more recent attempts to salvage a public sphere suitable to the 
contemporary era by means of welfare state type law. His earlier work also 
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linked the fragility of liberal legal formalism to fundamental shifts in state-
society relations and the emergence of organized capitalism. Yet his most 
recent version of the argument is more fully developed than the original, in 
part because it acknowledges the empirically problematic “implicit image of 
society” on which the classical liberal paradigm rests.

Second, this argument allows Habermas to defend the surprising con-
clusion that both liberal and welfare state paradigms of law rest on “the 
productivist image of a capitalist industrial society” (407). Contra neolib-
eral jurisprudence, Habermas not only sees welfare state law as a logical 
augmentation of classical liberalism, but he also places the blame for its 
failings at the doorstep of precisely that privatistic brand of political and 
legal philosophy embraced so enthusiastically by writers like Hayek. In his 
view, both the classical formalist and welfare state visions of law depict the 
relationship between state and state as a zero-sum game: Both oppose public 
and private autonomy and thereby obscure the relationship of fundamental 
mutual dependency between them (408). Despite appearances to the con-
trary, both legal paradigms privilege the quest for private autonomy and 
thereby miss the centrality of public autonomy and democratic citizenship. 
In somewhat blunter terminology than Habermas himself uses, the classical 
liberal paradigm of formal law tends to reduce human beings to the bour-
geois market actor, while its social welfare state offspring risks transforming 
them into clients with social rights to a panoply of goods and services (edu-
cation, health care, retirement benefi ts). In the latter, the question of justice 
tends to get reduced to the question of the proper distribution of goods 
(418). Habermas knows that the latter option, in broad historical terms, has 
proven vastly more satisfactory than the former. Yet both legal paradigms, 
he insists, tend to leave democracy at the wayside. For this reason, only a 
third alternative paradigm of law might successfully “illuminate once again 
the original idea of the self-constitution of a community of free and equal 
citizens” (393).

THE PROCEDURALIST PARADIGM OF LAW

As noted, Habermas hopes to overcome the simplistic is/ought methodolog-
ical dichotomy characteristic of a great deal of legal scholarship by means 
of the formulation and subsequent application of the concept of a legal 
paradigm. He also seeks to move beyond this juxtaposition in another more 
immediately programmatic fashion as well: His own model of legal reform 
is already implicit, at least to some extent, in the course of contemporary 
political and legal development.

The purpose of Habermas’ proposed legal reforms is to pursue the social 
welfare state project “at a higher level of refl ection” (410). In concrete 
terms, this means that the continued struggle to tame capitalism socially and 
ecologically requires “the administration to employ mild forms of indirect 
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steering; from the standpoint of legitimacy, it means linking the administra-
tion to communicative power and immunizing it better against illegitimate 
power” (410). As we have seen, existing forms of welfare state law too 
often prove heavy-handed, intrusive, and paternalistic. The move towards 
a more advanced, “refl exive” welfare state requires heightened democratic 
legitimacy for legal regulation. Paternalism can only be warded off when 
“the affected parties themselves . . . conduct public discourses in which they 
articulate the [legal] standards and justify the relevant aspects” of regula-
tion (425) to a more meaningful extent than is presently realized in liberal 
democracy. In this vein, proceduralist law aspires “to secure the citizens’ 
private and public autonomy uno actu: Each legal act should at the same 
time be understood as a contribution to the politically autonomous elabora-
tion of basic rights, and thus as an element in an ongoing process of consti-
tution making” (410). To a degree that Habermas believes is far too rarely 
the case in existing welfare state liberal democracies, the addresses of any 
particular example of legal regulation need to be able simultaneously to see 
themselves as the authors of lawmaking (417). In this model, the legitimacy 
of law depends on undistorted forms of communication “that simultane-
ously guarantee private and public autonomy in the very conditions from 
which they emerge” (409). Just as the classical liberal paradigm turned out 
to be an overly concretistic interpretation of the liberal normative intuitions 
on which it rested, so too is the more recent commitment to welfare state 
law a far too concrete reading of the internal relationship between private 
and public autonomy (437).

How then (a) does Habermas argue that his reform agenda is already 
implicit in contemporary political and legal trends, and (b) what precisely 
does the proceduralist paradigm of law require institutionally?

Habermas refers to many different ways by which present-day political 
and legal consciousness exhibits evidence of growing refl exivity. In a discus-
sion of recent (mostly North American) feminist political and legal theory, 
he praises feminists for advancing a “refl exive attitude towards the successes 
of feminist reforms,” and for astutely grasping that even seemingly suc-
cessful welfare state programs concerning women have had at best highly 
ambivalent consequences for them (421). Too often, materialized welfare 
state law has proved counterproductive from the perspective of women, 
whereas any attempt to return to the classical formal legal paradigm is sure 
to generate serious dilemmas as well.10 In part because of their allegiances to 
outmoded legal paradigms, Habermas insists, legislators sometimes arrive 
at misleading and oftentimes overgeneralized legal classifi cations and cat-
egories that harm rather than aid women. Here we have a paradigmatic case 
of welfare state paternalism, deriving from the fact that the relevant legal 
standards and categories too often normalize a particular vision of gender 
and family life so as to fail to match the needs of those affected by state 
regulation. What lessons can we draw from the failings of existing regula-
tions concerning women? According to Habermas,
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public discussions must fi rst clarify the aspects under which differ-
ences between the experiences and living situations of (specifi c groups 
of) women and men become relevant for an equal opportunity to take 
advantage of individual liberties. Institutionally defi ned gender stereo-
types must not be assumed without question. Today these social con-
structions can be formed only in a conscious, deliberate fashion; they 
require the affected parties themselves to conduct public discourses in 
which they articulate the standards of comparison and justify the rel-
evant aspects (425).

In short, the “refl exive” relationship of feminist activists to the welfare state 
points directly to the need for an alternative legal paradigm that does justice 
to the internal relation between public and private autonomy. What Haber-
mas elsewhere elucidates in Between Facts and Norms as the core idea of 
the co-primordiality of public and private autonomy can only be realized 
by a legal paradigm that not only rests on the equal right to an autono-
mous private life, but simultaneously supports “the position of women in 
the political public sphere and thereby augments participation in forms of 
political communication that provide the sole arenas in which citizens can 
clarify the relevant aspects that defi ne equal status” (426). Farsighted ele-
ments of the feminist movement have already anticipated, via their practical 
political work and hard-fought struggles for reform in the welfare state, the 
legal implications of his insistence of the relationship of mutual dependency 
between public and private autonomy.

Feminists not only anticipate the outlines of an alternative paradigm of 
law via their implicit acknowledgment of the necessity of novel forms of 
communication in lawmaking in which affected parties themselves would 
actively defi ne what facets of their lives should be decisive for regulation. 
They also do so by underscoring the contingency of existing conceptions of 
the public/private divide. Of course, the dispute between the classical liberal 
and welfare state paradigms of law also concerns alternative conceptions of 
the proper way to separate the public and private spheres (415). According 
to Habermas, feminist challenges to traditional attempts to reify particu-
lar conceptions of the public/private divide represent concrete evidence of 
a growing contemporary awareness of how different conceptions of law 
contribute to particular visions of the public/private relationship. This, too, 
purportedly provides evidence that we are presently embracing an ever more 
“refl exive” view of different legal paradigms.

Last but by no means least, in his discussion of the concept of a legal 
paradigm itself, Habermas notes that contemporary legal experts are more 
conscious of their dependence on “implicit images of society” than their 
historical predecessors, for whom such background assumptions often 
possessed a nature-like (e.g., ideas of a “naturally” self-regulated mar-
ket in classical liberalism) or at least a dogmatic form. Radicalizing this 
growing professional awareness of the relative contingency of background 
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assumptions in the law, Habermas argues that a core element of the proce-
duralist paradigm of law is precisely a heightened sensitivity to the dangers 
of blindly privileging any specifi c legal paradigm. What this specifi cally 
entails is that the political legislator now must choose from among com-
peting forms of legal regulation (including formal and materialized law) 
“according to the matter that requires regulation . . . Choosing among 
alternative legal forms refl exively does not permit one to privilege just one 
of these forms” (438):

Dealing with the law refl exively requires that parliamentary legislators 
fi rst make meta-level decisions: whether they should decide at all; who 
should decide in the fi rst place; and, assuming they do want to decide, 
what the consequences will be for the further legitimate processing of 
their broad legal programs (439).

The proceduralist paradigm of law manifests its refl exive essence most 
immediately in the fact that it cannot be equated with any single vision of 
legal regulation. Instead, it requires that citizens and lawmakers deliberate 
on the specifi c regulatory task at hand and then make a meta-level decision 
about the appropriate way to tackle a particular policy aim. Unlike the clas-
sical formal-legal and welfare state paradigms of law, no specifi c model of 
legal decision making is favored by it.

From Habermas’ perspective, more signifi cant perhaps than any concrete 
proposal presently on the table for moving beyond the specifi c ills of either 
formal law or welfare state type law is that proceduralist law, regardless 
of the specifi c legal structure it takes, needs to do a qualitatively better job 
than previous legal paradigms at acknowledging the fundamental normative 
link between private and public autonomy. In the simplest terms: it needs to 
overcome the democratic Achilles’ heel plaguing previous legal paradigms. 
Although at fi rst glance counterintuitive, the proceduralist paradigm may 
in fact prove consistent with the employment of either formal or materi-
alized law. But the lawmaker is only permitted to make use of such legal 
modes to the extent that they can be shown to avoid the demotion of pub-
lic autonomy plaguing the classical liberal and welfare state paradigms. In 
other words, they should not be allowed to reduce the citizen to either the 
economistic liberal bourgeois or passive welfare-state administrative client. 
Whether or not any particular mode of regulation can live up to this dif-
fi cult test, Habermas seems to believe, is typically a matter for institutional 
experimentation. The demanding empirical question of whether a particular 
type of regulation can best preserve an appropriate institutionalization of 
the co-primordiality of private and public autonomy will often depend on 
the specifi c situation or context at hand (437–438).

Habermas acknowledges recent calls for a refl exive model of law, along 
the lines proposed by the prominent German legal theorist and sociologist 
Gunther Teubner, as a possible alternative to classical liberal and welfare 
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state law. In alternative regulatory models of this type, the centralized law-
maker would delegate lawmaking authority to a specifi c set of bargaining 
partners and restrict itself to determining a set of abstract procedures and 
norms according to which they would operate. Legislators would “consti-
tutionalize” particular arenas for legal decision making by promulgating a 
set of procedures which would determine the proper scope of self-regula-
tion. Collective bargaining, for example, represents “a good example of the 
internal constitutionalization of a nongovernmental subsystem specialized 
for confl ict resolution” (413). Habermas also appears to believe that there 
are specifi c situations potentially best served by means of such alternative 
forms of regulation. The proceduralist paradigm of law thus permits the 
lawmaker to make use of some variety of the “refl exive” model as well as 
the more familiar formal and material approaches (438).11 However, Haber-
mas refuses to attribute the status of a freestanding legal paradigm to refl ex-
ive law or any related model of reformed regulatory law, notwithstanding 
the many ways in which they might seem to represent a possible realization 
of his own hopes for a more refl exive form of state involvement in society. 
His main reason for this skepticism seems to be empirical: In those regu-
latory arenas where we can already begin to discern the outlines of such 
alternative approaches to lawmaking, he thinks that we also fi nd substantial 
evidence that they potentially suffer from those fl aws plaguing the classical 
liberal and welfare state legal paradigms. Recent proposals for legally regu-
lated “self-regulation” may also fail to realize adequately the co-primordial-
ity of public and private autonomy. They may instead, as Ingeborg Maus 
has argued, undermine autonomy.12 In the case of collective bargaining and 
labor law, the immediate institutional inspiration for Teubner’s model of 
refl exive law, for example, delegations of lawmaking authority to bargain-
ing partners sometimes fail to yield increased autonomy for the affected 
parties. On the contrary, like some forms of welfare state regulation affect-
ing gender issues, they institutionalize problematic forms of normalization 
which paternalistically privilege a particular model of wage labor over a 
whole series of existing alternatives (413–414).

Habermas’ most creative proposal for institutional innovation probably 
remains his attempted restatement of the traditional idea of the liberal-
democratic separation of powers. Recall his worry that existing lawmaking 
too often is detached from a democratic legitimacy rightfully derived, in his 
theory, from a freewheeling process of communicative exchange, located 
in civil society but also potentially operative in core state institutions. In 
this view, too much of what presently passes for “administration” in fact 
constitutes legislation and thus must be rendered subject to forms of argu-
mentation appropriate to lawmaking. Only by doing so can we hope to 
right the neglect of public autonomy characteristic of existing forms of 
legal regulation. In this account, the conventional idea of a separation of 
powers as referring to different institutions (the legislature, administration, 
and judiciary) requires reformulation in terms of a distinction between 
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alternatives modes of communication as well as distinct ways of making 
use of arguments and reasons. Regardless of their specifi c location in the 
machinery of government, types of activity can be appropriately dubbed 
“legislative,” “administrative,” and judicial” to the extent that they make 
use of different forms of argumentation which Habermas interprets as 
capturing their core features. Legislative power is best conceptualized as 
resting on a model of communication concerned with the justifi cation of 
norms. Moral, ethical, and pragmatic forms of discourse may be appropri-
ate when the justifi cation of norms is at stake; the crucial point is that the 
justifi cation of norms draws its persuasive force from diverse and (ideally) 
inclusive forms of freewheeling communication. In contrast, administrative 
power should only properly rest on clearly circumscribed modes of strate-
gic and instrumental rationality. When, in reality, the state administration 
is undertaking goals that require it to transcend narrow forms of strategic 
rationality—for example, when administrators fi nd themselves forced to 
weigh different substantive policy goals—it is likely engaging in nonad-
ministrative activities that require a corresponding dose of legitimacy from 
nonadministrative forms of communication. In such cases, modes of com-
munication (along with the necessary institutional moorings) appropriate 
to legislation then need to be institutionalized within the sphere of “admin-
istrative” decision making. According to Habermas, de facto legislation 
already takes places at many interstices of the administrative machinery. It 
is now high time to acknowledge this fact of contemporary institutional life 
by permitting central legislatures to openly delegate lawmaking authority 
to the “administration,” while insisting that the administrative apparatus 
then institutionalize mechanisms allowing it to claim a legitimate basis for 
such activities in identifi ably “legislative” modes of communication. In a 
far more self-conscious fashion than hitherto has been the case, the legisla-
ture should be required to consider when legislative delegation is called for, 
and how it can be rendered normatively consistent with the strict require-
ments of a model of democratic legitimacy based in a communicative civil 
society. Doing so, in some situations, will require new forms of democratic 
decision making in which the central legislature is supplemented by any 
of a conceivable set of forums (ombudspersons, administrative hearings, 
new forms of participation) in which affected parties can gain a reasonable 
chance of seeing themselves as both the authors and addressees of law.

CRITICAL CONSIDERATIONS

Despite the evident strengths of Habermas’ discussion, it inevitably gener-
ates legitimate critical observations even from those otherwise sympathetic 
to his work. As Andrew Arato has observed, the three legal paradigms are 
by no means fully parallel. Whereas the formal and welfare state para-
digms favor specifi c types of legal regulation, proceduralist law does not. 
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In addition, precisely what “implicit image of society” is found in the pro-
ceduralist vision remains somewhat murky: Habermas’ underdeveloped 
discussion of a refl exive welfare state, at the very least, lacks the same 
depth of his discussion of the social background assumptions of formal 
and welfare state law. In fairness, “such an asymmetry of course is part and 
parcel of the situation faced by any critical theory of society with ‘eman-
cipatory intentions,’” because proceduralist law remains a future-oriented 
and hitherto substantially unrealized project.13 Not surprisingly, its pre-
cise contours and their background assumptions remain ambiguous at the 
present. According to Arato, however, Habermas still underestimates the 
potential virtues of “refl exive law” as a device for reforming the welfare 
state, and this lacuna means that “we do not know what exactly is the 
[legal] referent of the procedural or radical democratic paradigm.” 14As I 
have similarly argued elsewhere, when properly conceived and freed of the 
misleading antinormative connotations given it by Teubner, refl exive law 
properly has a signifi cant role to play in reforming some arenas of regula-
tory law. Indeed, if effectively buttressed by a suffi cient dosage of classical 
legal virtues, it might serve as a useful basis for experiments with novel 
forms of global economic regulation. Like few other available reform mod-
els, it seems normatively attractive and well-suited to the special empirical 
challenges posed by economic globalization. When properly designed, it 
might provide for much-needed experiments in novel post-classical legal 
regulation while still preserving classical legal virtues.15 Habermas’ reser-
vations about refl exive law need to be taken seriously. Nonetheless, it is 
striking that those worries are empirical rather than of a principled nor-
mative nature. If we can fi gure out how we might minimize the empirical 
problems he astutely points to, refl exive law potentially offers a starting 
point for reform.

Because Habermas seems unduly skeptical of proposed alternatives to 
formal and welfare state models of legal regulation, one might fairly ask 
whether proceduralist law, in the form Habermas gives it, would entail any 
signifi cant changes to the legal system at all. On one reading, Habermas 
simply leaves us with a call to undertake (cautious) democratic-spirited 
reforms of the existing legal system but hardly radical reform. However, 
his own clear-eyed diagnosis of the many pathologies plaguing existing law 
arguably demands nothing less than major changes to it. Here as well, we 
may have another example of Habermas’ uneasy oscillation in Between 
Facts and Norms between “radicalism and resignation.” The fundamen-
tal conceptual and political tensions plaguing his most recent contributions 
to political theory manifest themselves here as well: in the fi nal analysis, 
Habermas’ reader is left in the dark about the institutional and political bite 
of his otherwise impressive theoretical defense of proceduralist law.

Just as problematic perhaps, given Habermas’ critical glosses on the for-
mal and welfare state legal paradigms, it remains unclear why any sensible 
political legislator might opt to use such modes of regulation, unless they 
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could be clearly distinguished from the original problematic background 
social and cognitive assumptions Habermas attributes to them. Not only 
does Habermas’ cautious assessment of proposed reform alternatives to 
existing law (for example, refl exive law) undermine his promise to generate 
a sound theoretical basis for meaningful legal reform, but formal and wel-
fare state law perhaps cannot be rendered easily congruent with the proce-
duralist paradigm to the extent Habermas posits. If this concern is justifi ed, 
it would mean that the proceduralist paradigm risks being emptied of any 
concrete legal content whatsoever. After all, in his own vivid description of 
the fundamental characteristics of the formal and welfare state paradigms, 
their (purportedly enigmatic) background social assumptions are considered 
decisive. As we saw above, Habermas introduces the concept “legal para-
digm” precisely in order to thematize such assumptions. If anachronistic 
notions of the “classical market” (in the case of formal law) and benign 
administrative power (in the case of welfare state law) are crucial to earlier 
legal paradigms, then why assume that formal and welfare state law can 
be neatly refi gured in accordance with a proper proceduralist account of 
the law? At the very least, Habermas owes the reader a clearer explanation 
of how earlier forms of legal regulation can be legitimately disconnected 
from the problematic social and cognitive assumptions on which they once 
rested, and thereby rendered suitable instruments of a proceduralist para-
digm essential to a reformed, more refl exive welfare state.

To be sure, Habermas’ intuition that contemporary law would do well 
to make use of a panoply of alternative modes of legal regulation, along 
with his corresponding view that our choice among and between competing 
forms of legal regulation should be based on a fi rm understanding of the co-
primordiality of private and public autonomy, are deserving of careful con-
sideration. However, his own conceptual moves occasionally aggrandize the 
(already sizeable) diffi culties we face as work to reform the legal system.

For example, it might seems odd to accuse Habermas of succumbing to 
a troubling “evolutionist” account of law, in light of his open acknowledg-
ment of the need for the contemporary proceduralist lawmaker to make use 
of any of a variety of modes (formal, material, and refl exive) of regulation. 
However, his own discussion of the formal and welfare state paradigms, in 
which he retells the traditional story of the dismantlement of nineteenth-
century “bourgeois” formal law by twentieth-century social-democratic 
welfare state law, suggests that Habermas’ diagnosis, like so many others in 
contemporary legal scholarship, is by no means free of this tendency.16

Of course, Habermas’ main endeavor is hardly a legal-historical one. Yet 
can we really be so sure that classical formal law, as Habermas here again 
tends to suggest, is fundamentally “bourgeois” in character? Should we 
accept his complementary assumption that formal law is somehow oblivious 
to the centrality of public autonomy? This is a complicated historical and 
theoretical matter, to be sure. Nonetheless, we would do well to recall that 
countless defenders of classical formal law have emphasized its eminently 
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democratic attributes: Clear, public, prospective legal norms, along the lines 
endorsed by classical liberal jurisprudence, help guarantee the transparency 
and accountability of government, as well as a thriving civil society in which 
active citizens would be free from inappropriate forms of intrusive and arbi-
trary state action. Classical formal law serves indispensable democratic pur-
poses no less than it helps assure “negative liberty” as well as legal security 
for rational economic actors. Consistent with this diagnosis, some social 
democratic thinkers have plausibly begun to disconnect the defense of for-
mal law from its original background economic assumptions. When Franz 
Neumann stressed the “ethical function” of classical law, he was struggling 
to make this point as well. In contrast, Habermas’ orthodox insistence on a 
necessary link between formal law and classical liberalism potentially obfus-
cates the important degree to which classical rule of law virtues continue to 
have a normatively indispensable role to play in contemporary law.

As Habermas himself is well aware, social welfare state law can be eas-
ily understood as an attempt to buttress and thereby ensure broad demo-
cratic participation. Recall that T. H. Marshall argued so powerfully in the 
middle of the last century that only the social welfare state could ultimately 
help secure basic civil and political liberties and thereby complete the lib-
eral-democratic political revolution.17 In this infl uential account, the wel-
fare state is a necessary device for buttressing both liberal and democratic 
liberties. Of course, some welfare state programs have in reality proven to 
be paternalistic; Marshall himself probably recognized this danger. Yet to 
claim, with Habermas, that the welfare state legal paradigm is somehow 
blind to the centrality of public autonomy distorts not only the intentions of 
its most important defenders but probably legal and political history as well. 
The democratic preoccupations Habermas appears to consider special to his 
proceduralist paradigm have been constitutive of modern legal thinking at 
least since the nineteenth century. Arguably, both the formal and welfare 
state models of law have always been intimately linked to the modern quest 
to extend democracy.

If we start with this somewhat more nuanced portrayal of formal and 
materialized welfare state law, we can begin to understand, more clearly 
perhaps than Habermas himself, why both may potentially occupy legiti-
mate stations within a reformed welfare state: When properly institutional-
ized, formal and welfare state law can potentially contribute to the more 
democratic welfare state we very much need today because both have 
always rested on a far-reaching commitment to the realization of public 
autonomy. Neither formal nor materialized law may of necessity be tied 
to the problematic social presuppositions described by Habermas. Only by 
downplaying some of those features Habermas considers essential to their 
“paradigmatic” nature is it possible in the fi rst place, with Habermas, to sal-
vage formal and materialized welfare state law for contemporary purposes. 
Along with potentially far-reaching experiments with novel forms of regula-
tion that similarly take the co-primordiality of private and public autonomy 
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seriously, “proceduralist” law will need to make use of them, depending on 
the particular regulatory matter at hand, in order to expand democracy and 
tame capitalism.

We may also need to consider possibilities for creatively synthesizing 
what, in Habermas’ account, misleadingly appear as fundamentally incon-
gruent models of law. Classical “formal” legal virtues should play a signifi -
cant role in any model of reformed legal regulation, though they will likely 
need to do so in a fashion at odds with classical liberal visions of legislation 
and adjudication.18 By setting formal law apart from competing legal para-
digms, Habermas’ argument seems to foreclose the possibility of creative 
fusions of this type altogether. Yet such fusions may be precisely what we 
need in order to salvage the rule of law.

Of course, this all presupposes that a reformed, radically democratic wel-
fare state remains a historical possibility today. Yet as Habermas himself 
has acknowledged in his recent writings, this remains very much an open 
question in the context of neoliberal economic globalization, growing eco-
nomic inequality, and the dangerous tendency—as evinced most clearly by 
the recent illegal U.S. invasion of Iraq—to discard the medium of law alto-
gether in order to advance brutal power interests. More generally, whether 
Habermas’ impressive recent contributions to democratic and legal theory 
can help us tackle the challenges of globalization remains an open question. 
Fortunately, both Habermas and his disciples have recently begun to tackle 
that question.



7 Globalization and the 
Antinomies of Habermasian 
Deliberative Democracy

The most infl uential feature of Jürgen Habermas’ wide-ranging contribu-
tions to political theory is his attempt to formulate a socially critical as well 
as empirically plausible conception of deliberative democracy. Both his ear-
liest contribution to political theory, The Structural Transformation of the 
Public Sphere (1962), and his more recent Between Facts and Norms: Con-
tributions to a Discourse Theory of Law and Democracy (1996), defend 
an ambitious deliberative model of political legitimacy, according to which 
normatively acceptable decisions are only those which meet with the agree-
ment of affected parties in possession of far-reaching possibilities to subject 
them to critical debate. Not surprisingly, Habermas and those infl uenced 
by him have worked hard to outline the proper philosophical presupposi-
tions of the basic intuition that only freewheeling argumentation can both 
justify the exercise of coercive state power and contribute to its reasonable 
character. In addition, they have taken important steps towards describ-
ing the appropriate institutional moorings of a vibrant deliberative democ-
racy,1 while struggling to demonstrate why deliberative democracy, when 
properly conceived, is the rightful intellectual heir of the early Frankfurt 
School.2 Habermas’ account of deliberative democracy is not only norma-
tively distinct from competing liberal and communitarian models,3 but it 
also purports to pose a more credible challenge to the social inequalities 
and injustices of contemporary capitalist society. In addition, Habermas and 
his followers repeatedly insist that their version of deliberative democracy 
remains realistic. It not only acknowledges the fact of modern social com-
plexity, but we can even begin to see a rough outline of its proper opera-
tions in the otherwise depressing realities of present-day political practice.4 
Although maintaining a critical perspective of the status quo, it avoids a 
methodologically fl awed juxtaposition of the “ought” to the “is,” thereby 
offering relatively constructive guidance for those seeking to advance over-
due radical reforms of the liberal democratic status quo.

The present-day critical theory obsession with deliberative democracy 
nonetheless seems surprising. With the notable but typically overlooked 
exception of Franz L. Neumann, the early Frankfurt School tended to 
neglect political and legal theory altogether. Implicit Marxist theoretical 
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assumptions about the state and law led its most prominent representatives 
(Theodor Adorno, Max Horkheimer, and Herbert Marcuse) to discount 
normative political theory as well as creative intellectual approaches to the 
analysis of political and legal institutions. Only with Habermas’ lifelong 
programmatic overhaul of critical theory—most important, his formulation 
of a theory of communicative action—was it possible for Frankfurt-oriented 
critical theorists to grasp the full signifi cance of normative political theory 
to a critical theory of society.5 Not surprisingly, Habermas and his follow-
ers have been at the forefront of recent efforts to develop critical models of 
deliberative democracy in which his ideas about uncoerced speech and com-
munication typically loom in the background.

But should critical theorists continue to devote their intellectual energy to 
the project of deliberative democracy? Does deliberative democracy consti-
tute the legitimate future—and not just the contemporary—focus of critical 
theory? In order to answer this question, we need fi rst to consider another 
one. Is there some way by which we might sensibly test the capacity of 
Habermasian deliberative democracy to advance both critical theory and 
progressive politics?

Fortunately, Habermas and those infl uenced by him have themselves 
pointed to the existence of one possible test. Over the course of the last 
decade, Habermas and his sympathizers have turned much of their attention 
to the pressing question of how democracy needs to be reconfi gured in light 
of the sizable challenges posed by globalization. Following the broad main-
stream of present-day social science, they recognize that the multipronged 
process of globalization challenges both the normative legitimacy and effec-
tive regulatory capacity of the liberal democratic nation state. If democracy 
is to thrive, it needs to meet the numerous threats posed by globalization. 
Of course, critical theorists are hardly the only scholars busily examining 
the confl ict-laden nexus between globalization and democracy. Distinct to 
the Habermasian approach, however, is the belief that its vision of delibera-
tive democracy is best capable of providing persuasive resolutions of the 
normative and institutional quagmires of globalization. From this perspec-
tive, the most diffi cult challenge to contemporary democracy also provides 
an unambiguous corroboration of the impressive normative and empirical 
credentials of Habermasian political theory.

Although broadly sympathetic to this view, I would like to register a 
number of reservations. As I have tried to argue, Habermasian deliberative 
democracy remains profoundly ambiguous in its political and institutional 
ramifi cations. At some junctures, it points the way to a radical overhaul 
of the political and economic status quo; at others it makes its peace with 
present-day political conditions. This programmatic tension is reproduced 
in recent critical theory research on deliberative democracy and globaliza-
tion. Unfortunately, this tension derives at least in part from conceptual 
slippage that we fi nd in the Habermasian account. The potentially mis-
leading imagery of an “anonymous” and even “subject-less” deliberative 
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civil society sometimes contributes to a problematic conceptual bifurcation 
between deliberation and democracy. Deliberation without the meaningful 
(deliberative) involvement of concrete “subjects” is, in reality, no longer 
democratic. Lively deliberation is not, in fact, “subject-less,” and the fact 
that lively argumentative give-and-take often makes it diffi cult for us to 
determine the genesis or initial “possession” of a specifi c insight hardly 
renders it altogether anonymous either. This conceptual slippage, I submit, 
opens the door to a troubling tendency to condone overly defensive models 
of deliberative democracy for the global stage.

BETWEEN RESIGNATION AND RADICALISM: 
GLOBALIZATION AND HABERMASIAN 
DEMOCRATIC THEORY

In Chapter 5 I argued that a striking programmatic oscillation can be identi-
fi ed in Habermas’ most developed account of deliberative democracy. On 
the one hand, Habermas at times proposes an indisputably radical vision of 
deliberative democracy, where freewheeling deliberation would emerge in 
civil society but ultimately gain clear expression in the apparatus of govern-
ment. Although Habermas follows Nancy Fraser in distinguishing weak from 
strong publics, with the latter culminating in binding legal decisions whereas 
the former fails to do so, there remains no structural difference between 
the two publics: In both, “communicative power” derived from spontane-
ous, unlimited debate and deliberation predominates. In this version of the 
argument, formal government institutions (most important, the central leg-
islatures) are simply a technical extension of civil society, the “organized 
midpoint or focus of a society-wide circulation of informal communication” 
(182).6 In turn, the principle of the legality of the administration guarantees 
that bureaucratic mechanisms are rendered unambiguously subordinate to 
processes of popular debate and deliberation which effectively “determine 
the direction in which political power circulates” via the medium of law 
(187). Of course, modern society still requires an administrative apparatus 
operating according to a distinct logic, but Habermas hopes that the “admin-
istrative state” might gain the requisite democratic legitimacy that it too often 
lacks. Even seemingly problematic forms of administrative discretion can be 
successfully subordinated to the legitimacy-generating power of deliberation 
in which “all members of the political community . . . take part in discourse” 
in a meaningful way. “Each must have fundamentally equal chances to take 
a position on all relevant contributions” (182). This equality of chances is by 
no means purely formal in character. For Habermas, it demands an egalitar-
ian social and economic setting that “has emerged from the confi nes of class 
and thrown off the millennia-old shackles of social stratifi cation and exploi-
tation” (308). A normatively legitimate deliberative democracy, it seems, can 
only take the form of radical social (deliberative) democracy.
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On the other hand, deliberative democracy periodically takes on some-
what more subdued hues in Habermas’ discussion. He often seems so 
intent on emphasizing the necessity of complex markets that it remains 
unclear precisely what social and economic reforms—beyond some sensible 
improvements to the (increasingly fragile) welfare state—he has in mind. As 
argued in Chapter 7, the political and institutional implications of his pro-
posed model of proceduralist law seem similarly ambivalent. He frequently 
describes popular deliberation as merely infl uencing, countersteering, or 
“laying siege” to the state administration, justifying this relatively modest 
aspiration with the claim that communicative power “cannot ‘rule’ of itself 
but only point the use of administrative power in specifi c directions” (300). 
He even endorses the possibility that a truly vibrant deliberative democracy 
necessarily plays a limited role in the actual operations of political decision 
making most of the time: Typically, “courts deliver judgments, decisions, 
bureaucracies prepare laws and process applications, parliaments pass laws 
and budgets, party headquarters conduct election campaigns, clients exert 
infl uence on ‘their’ administrators” with civil society necessarily left at the 
wayside (357). Even those facets of government most closely tied to civil 
society may have to accept a truncated role: under normal political condi-
tions, “the initiative and power to put problems on the agenda and bring 
them to a decision lies more with the Government leaders and adminis-
tration than with the parliamentary complex” (380). In this version of his 
model, only during unusual or exceptional conditions (as defi ned somewhat 
imprecisely by Habermas) can we expect a genuinely robust deliberative 
democracy, in which the argumentative give-and-take of civil society effec-
tively dominates the political machinery, to surface.

In the second section of this chapter, I turn to consider one of the likely 
conceptual sources of this tension. For now, I merely hope to show how the 
ongoing critical theory debate about deliberative democracy and globaliza-
tion reproduces it.

Contemporary critical theorists generally endorse the view that a deliber-
ative model of democratic legitimacy is especially well suited to the demands 
of globalization. Indeed, this is one of the main reasons they adduce for the 
superiority of their approach. Habermas defends this position by noting 
that his model “loosens the conceptual ties between democratic legitimacy 
and the familiar forces of state organization.”7 Although democracy always 
needs some conventional (and typically state-based) forms of decision mak-
ing and representation, the deliberative model “tips the balance” in pre-
cisely the right way by underscoring the centrality of a “functioning public 
sphere, the quality of discussion, accessibility, and the discursive structure 
of opinion- and will-formation,” none of which is necessarily tied to a par-
ticular territory or nation’s state-based political institutions.8 For this rea-
son, Habermas considers the paradigm of deliberative democracy especially 
fruitful for thinking through the possibility of developing and democratizing 
regional political and economic blocs (e.g., the European Union); it also helps 
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us consider how such regional blocs might come to constitute core compo-
nents of a broader cosmopolitan system of governance. Although, a cen-
tralized world-state is undesirable, a stronger and more democratic United 
Nations able to exercise peace-keeping and humanitarian functions, operat-
ing in conjunction with regional blocs outfi tted with the decision-making 
muscle necessary for pursuing ambitious regulatory policies, are now called 
for. Whereas defenders of cosmopolitan democracy like David Held sug-
gest that a refurnished United Nations might conceivably undertake ambi-
tious forms of social, economic, and environmental regulation, Habermas 
would more cautiously limit global government to peacekeeping operations 
and the protection of fundamental human rights.9 In lucky correspondence 
with the ongoing intensifi cation of cross-border ties in countless arenas of 
social life, Seyla Benhabib notes in the same vein, deliberation “can emerge 
whenever and wherever human beings can affect one another’s actions and 
well-being.”10 Deliberative democracy should prove adept at coping “with 
fl uid boundaries” and producing outcomes across borders since human 
communication—especially in an age of high-speed communication and 
unprecedented possibilities for simultaneity—easily explodes the confi nes 
of conventional political and geographical boundaries.11 In the same spirit, 
Jim Bohman defends a “public reason” model of decision making by noting 
that the profound pluralism characteristic of political affairs at the global 
level requires unrestricted communication along the lines encouraged by 
deliberative democracy. To be sure, Bohman thinks that Habermasians need 
to reconsider conventional ideas about the public sphere in order to liber-
ate them from unnecessary Eurocentric baggage. Yet there is no reason to 
preclude the possibility of doing so successfully.12 Whereas communitarian 
or republican accounts occlude the “fact of (rapidly growing) pluralism,” 
deliberative democracy can grapple successfully with diversity.13 In contrast 
to republican or participatory democratic decision-making models which 
privilege face-to-face political interaction (e.g., town meetings or mass dem-
onstrations), deliberative democracy seems well-suited to exploit the virtues 
of relatively abstract forms of potentially cross-border communication. For 
this reason as well, it offers a fruitful starting point for theorizing about 
postnational democracy.

Despite this common starting point, Habermasian deliberative democrats 
take different roads in their approaches to globalization. Although the story 
is more complicated than I can acknowledge here, those roads ultimately 
mirror the tensions in Habermas’ own discussion.

Echoing Habermas in his more radical moments, some of his sympathiz-
ers offer a vision of global (deliberative) democracy resting on the realiza-
tion of ambitious new forms of transnational democratic decision making 
subject to global civil society, to be undertaken in conjunction with a 
plethora of radical social and economic reforms. In this version of transna-
tional deliberative democracy, new formal institutions can be successfully 
established at the global level. Furthermore, the “commanding heights” 
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of those institutions can be rendered directly subordinate to deliberatively 
derived communicative power. Thus, the late Iris Young argued that ulti-
mately only “global institutions that in principle include or represent every-
one” constitute the best institutionalization of the deliberative-democratic 
intuition that “dialogic interaction” can generate regulations that “take 
account of the needs, interests, and perspectives of everyone.”14 Given “the 
increased density of interaction and interdependence” of our globalizing 
universe, deliberative democracy—to be achieved in part by strengthening 
as well as democratizing the United Nations—is the only way to assure 
the legitimacy of “more global-level regulation of security, human rights, 
trade regulation, [and] development policy.”15 Young linked her defense of 
transnational deliberative democracy to the necessity of attacking the stark 
poverty that still plagues humanity, observing that transnational delibera-
tive democracy is destined to founder if poverty continues to prevent the 
meaningful political involvement of hundreds of millions of our fellow pro-
spective global citizens.16

Notwithstanding its many differences vis-à-vis Young’s ideas, David 
Held’s widely discussed model of a cosmopolitan democracy, which has 
been infl uenced by Habermas in numerous ways, can be placed under this 
rubric as well.17 Held argues that “deliberative and decision-making centers 
beyond national territories are [to be] appropriately situated when those sig-
nifi cantly affected by a public matter constitute a cross-border or transna-
tional grouping, when ‘lower’ [local or national] levels of decision-making 
cannot manage and discharge satisfactorily transnational . . . policy ques-
tions, or when the principle of democratic legitimacy can only be properly 
redeemed in a transnational context.”18 He immediately links the call for 
novel modes of formal global government to the necessity of far-reaching 
social democratic social and economic reforms.19 Last but by no means least, 
Habermas himself has recently taken on the role of an outspoken defender 
of relatively powerful forms of supranational European governance, and 
he has struggled to show why his discourse theory of democracy can help 
overcome the tired divisions between skeptics and defenders of the Euro-
pean Union. Only a refurbished European Union committed to the ideals 
of deliberative democracy, the argument goes, offers Europeans a way to 
preserve democracy and the welfare state. Habermas conveniently down-
plays some of the distinctive features of European regionalization, in part 
because he tends to interpret the European Union as part of a more general 
institutional trend towards more ambitious forms of transnational delibera-
tive democracy.20

Yet critical theorists also offer models of transnational deliberative 
democracy which mirror Habermas’ more cautious considerations about 
deliberative democracy. Although John Dryzek considers himself a left critic 
of many strands of Habermasian theory,21 his work reproduces Habermas’ 
own occasional suggestion that the “commanding heights” (e.g., existing 
centers of decision making, as well as novel sites as conceived by ambitious 
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models of transnational democracy) of power are unlikely to be rendered 
effectively subordinated to communicative power. Dryzek offers a fl atter-
ing account of transnational civil society as a site for spontaneous uncon-
strained communication, sharply contrasting it to the profound limitations 
on deliberation found in the formal political institutions of the capitalist 
state, where the dictates of globalizing capitalism truncate meaningful pos-
sibilities for deliberation.22 This contrast leads Dryzek to favor global civil 
society as the central and perhaps exclusive site for transnational democ-
ratization. In contrast to other theorists of deliberative civil society who 
have emphasized the necessity of a “dualistic” strategy linking the democ-
ratization of civil society to democratic reforms of the formal apparatus of 
government,23 Dryzek tends to emphasize the threat of cooptation posed 
by attempts to directly exercise, rather than merely infl uence, formal insti-
tutions.24 In a similar vein, Jim Bohman asserts that “globalization pro-
cesses are too large and complex, escaping not only the boundaries of the 
nation-state, but of all state-like institutions and their mode of exercising 
power.”25 In light of the necessary limitations of any state-centered strategy 
for democracy at the global level, Bohman tends to emphasize the virtues 
of a democratization strategy that extends the infl uence of emerging global 
deliberative public spheres to the existing potpourri of power holders pres-
ently operating at the global level.

Although much can be said in favor of this general approach, the ques-
tion of the relationship between such infl uence and the actual exercise of 
power by the commanding heights of global authority still remains some-
what unclear. Bohman, in some contrast to Dryzek, appears to hold out the 
possibility of establishing more ambitious modes of fi rmly institutionalized 
transnational democracy; some of his observations suggest more far-reach-
ing institutional aims. Yet his skepticism about conventional forms of state 
authority—including, it seems, conceivable postnational varieties—leaves 
unresolved the question of how confl icts between competing global publics 
ultimately might be mediated and given a binding legal form.

In these more cautious accounts of transnational deliberative democ-
racy, understandable skepticism about the prospects of centralized global 
government, in conjunction with a hardheaded assessment of the patholo-
gies of the contemporary capitalist state, risks generating a truncated vision 
of democracy. After all, infl uence is not, per se, equivalent to an effective 
exercise of power.26 To be sure, extending the infl uence of civil society to 
existing sources of authority at the global level is an admirable political 
goal. Yet vassals also “infl uenced” feudal lords; children and wives infl u-
ence patriarchal husbands and fathers. By neglecting the question of how 
the commanding heights of global power could be directed subjected to 
popular self-legislation, these models risk throwing out the baby with 
the bathwater. In contrast, the core idea of modern democracy requires 
the exercise of political power in accordance with rules and laws freely 
consented to by those affected by them. In this classical view, democracy 
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requires autonomous self-legislation. In the context of deliberative democ-
racy, this traditional democratic idea can be fruitfully reformulated as 
requiring that there can be “no rule of [deliberative] reasons apart from the 
self-rule of citizens by justifi ed reasons.”27 Models of transnational democ-
racy which reduce the unfulfi lled quest for self-rule by deliberative citizens 
to the popular infl uence (or, in Habermas’ appropriation of systems-theory 
jargon, countersteering) of seemingly impermeable global power blocs fail 
to pay proper fi delity to core democratic aspirations. To put the point more 
bluntly: deliberative infl uence does not a democracy make. Only the exer-
cise of the commanding heights of decision making by deliberative citi-
zens can achieve democracy. At the transnational level, this requires us to 
think even harder about how both existing and hitherto unrealized forms 
of transnational authority can be clearly subordinated to the preferences of 
deliberative self-legislating citizens.

POPULAR SOVEREIGNTY, DELIBERATION, 
AND TRANSNATIONAL DEMOCRACY

To what do critical theory analyses of deliberative democracy owe this now 
familiar oscillation between “radicalism and resignation”? Might not its 
ubiquity in Habermasian theory suggest the existence of a deeper concep-
tual weakness?

In Chapter 6, I traced the origins of this tension in part to Habermas’ 
crucial conceptual distinction between communicative and administrative 
power. Another source appears to be a certain conceptual slippage plaguing 
Habermasian accounts of deliberative democracy. The problematic implica-
tions of that slippage are especially evident in recent discussions of transna-
tional democracy.

Typically, Habermasians start with a bold account of the normative 
underpinnings of legitimate decision making. In this account, only those 
norms are legitimate when agreed to in a process of deliberation having the 
following attributes:

1) participation in such deliberation is governed by norms of equality 
and symmetry; all have the same chances to initiate speech acts, to ques-
tion, to interrogate, and to open debate; 2) all have the same right to 
question the assigned topics of conversation; and 3) all have the same 
right to initiate refl exive arguments about the very rules of the discourse 
procedure and the way in which they are applied.28

If applied to the global arena, this normative ideal would probably have 
far-reaching and even revolutionary consequences. It seems to require the 
reconfi guration of global political and economic power so that every one 
of the planet’s billions of inhabitants might possess equal and uncoerced 
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chances to determine, via freewheeling deliberation resulting in a binding 
rule, the character of any decision infl uencing his or her activities. Not 
surprisingly, writers like Iris Young and David Held rigorously pursue this 
normative intuition by advocating fundamental alterations to the distribu-
tion of economic resources on the global level. But one might legitimately 
wonder whether even their sensible and impeccably humanitarian reform 
proposals—Held, for example, advocates redistributive policies and experi-
ments with new forms of property and ownership—ultimately would suffi ce 
given the shocking inequalities plaguing present-day material conditions. 
Nor is it startling that some Habermasian deliberative democrats conse-
quently embrace ambitious models of cosmopolitan democratic govern-
ment, where supranational formal institutions would take on many tasks 
presently exercised by the nation-state. Given the transnational character 
of countless forms of human activity, such institutional aspirations would 
appear to make eminent sense.

At the same time, immediate problems present themselves to any serious 
defender of this approach. It seems fundamentally unrealizable given pres-
ent economic and political conditions. Can anyone really imagine the United 
States peacefully surrendering its dominant military position within the 
international state system or, for that matter, any of the privileged rich coun-
tries acceding to a fundamental global redistribution of economic resources? 
Thus far, they have aggressively resisted even relatively modest (and inex-
pensive) efforts to reduce global starvation and disease. It remains unclear 
whether those who defend an ambitious application of Habermasian ideas 
to the global arena have suffi ciently struggled with these practical questions. 
However normatively attractive, proposals of this type not only come up 
against the harsh realities of the existing global political economy, but they 
raise many diffi cult questions for political action. Even modest attempts 
to redistribute income from the rich to poor countries, for example, might 
easily trigger a reactionary backlash in the rich North. Cosmopolitan delib-
erative democracy might quickly fi nd itself strangled in its cradle. In turn, a 
reactionary backlash might easily trigger violent revolutionary movements 
in the developing world, understandably angry at the rich North for its 
failure to pursue peaceful social reform but, for their part, far too willing to 
engage in morally irresponsible forms of political action. Of course, every 
radical agenda for reform faces such questions. But the Habermasian genre 
seems astonishingly disinterested in them.

On a more systematic level, applying Habermas’ basic normative vision 
to the global arena also potentially undermines one crucial claim for its 
intellectual superiority vis-à-vis competing approaches. As noted above, 
Habermasians suggest that republican and participatory democratic mod-
els of decision making unrealistically exaggerate the necessity of relatively 
direct forms of small-scale face-to-face political exchange. But does not their 
model require an equally dramatic politicization of the (global) citizenry? 
Deliberative democracy in this account calls for a substantial quantitative 
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increase as well as qualitative improvement to existing forms of political 
deliberation. Closer to republican and participatory democratic models than 
probably acknowledged, deliberative democracy demands a vast increase in 
participation and diffi cult old-fashioned “political work,” because delibera-
tion itself is obviously a form of participation. Revealingly, Benhabib speaks 
of “participation in deliberation,” notwithstanding her attempts to contrast 
the deliberative model favorably to competing ones.29 In fact, deliberation is 
an especially time-consuming and fragile form of participation, as it requires 
tremendous patience, a rare willingness to hear others out, and the careful 
evaluation of oftentimes ambiguous assertions and claims. The achievement 
of meaningful transnational deliberation is likely to be at least as arduous 
and demanding in terms of the scarce resource of time as many other trans-
national political endeavors.

Not surprisingly, many Habermasian deliberative democrats hesitate 
before embracing this radical interpretation of deliberative democracy. 
Other elements of Habermas’ account offer a ready basis for a fall-back 
position. Yet those elements pave the way for an unsatisfactory account of 
transnational democracy.

Typically, the audacious normative model underlying the demand for 
deliberative democracy is quickly translated into the institutional demand 
for “a plurality of associations” or an “interlocking net of . . . multiple forms 
of associations, networks, and organizations” constituting “an anonymous 
‘public conversation.’”30 Although formal institutions are necessary for the 
protection of deliberation and are expected to codify its results via binding 
general laws, the real site for creative political deliberation remains a decen-
tered civil society characterized by a multiplicity of associations. Benhabib 
favorably contrasts this pluralistic model of “anonymous” deliberation to 
the traditional “fi ction of a mass assembly carrying out its deliberations” in 
the form of one concrete unifi ed body or institution. The concretistic and 
overly unitarian “fi ction of a general deliberative assembly” fails to cap-
ture the properly pluralistic character of deliberation.31 In undertaking this 
political translation of Habermas’ deliberative model, Benhabib is simply 
following Habermas himself, whose Between Facts and Norms similarly 
announces the death of historically anachronistic ideas of a sovereign demo-
cratic macrosubject, in which society is conceived as a unifi ed “body” or 
collective subject: Habermas repeatedly scolds traditional democratic think-
ers for endorsing overly concretistic interpretations of the normative ideal of 
popular sovereignty. Between Facts and Norms is replete with references to 
the anonymous and even “subject-less character” of lively deliberative poli-
tics (136). Parallel descriptions of an anonymous deliberative civil society 
are now commonplace in the critical theory literature.

At fi rst glance, this translation seems harmless enough. Popular sover-
eignty has indeed been interpreted in many unconvincing ways in modern 
political thought. Who could persuasively claim that a single deliberative 
legislature can either legitimately or effectively “stand in” for a pluralistic 
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people and the “plurality of associations” they employ?32 Habermas and 
his followers rightly praise the virtues of a vibrant civil society and lively 
process of deliberation in which ideas and arguments “move” and “fl ow” 
in an unpredictable and even anarchic fashion, and they understandably 
celebrate, in a postmodern spirit, the death of anachronistic ideas of a 
unitary sovereign macrosubject as the proper carrier of democracy. They 
are also right to follow Habermas in offering a proceduralist reading of 
the idea of popular sovereignty (287–328). Given this starting point, the 
appeal of such terms as anonymous and subject-less seems obvious. As we 
all know from the practical discourses in which we unavoidably engage, 
it often remains unclear who initiated a specifi c argument or to whom it 
“belongs.” Many times we simply do not care: lively argumentative give-
and-take can seem anonymous and even subject-less because fruitful delib-
eration often fl ows in complex and unexpected ways. We may be more 
interested in the practical resolution of whatever question or task is at 
hand than assigning credit for good arguments and blame for unproduc-
tive contributions. Our contributions to debate can generate unexpected 
consequences, taking on meanings or signifi cance which we would never 
have imagined possible beforehand.

This translation of the basic normative model of deliberative democracy 
provides reason for concern, however. Its overstylized and potentially prob-
lematic contrast between unity and plurality, anachronistic macrosubjects 
and subject-less deliberation, and “concretistic” versus “desubstantialized” 
popular sovereignty helps obscure one of the most basic issues of demo-
cratic theory: How can the plurality of deliberative civil society undergo an 
effective funneling into a (unifi ed) expression of democratically legitimate 
political power? If civil society is to result in coherent legislation to which 
deliberative citizens have agreed, if only in a relatively indirect institutional 
fashion (e.g., by representative bodies), subject-less discourse and debate 
must ultimately take a unifi ed (that is, generally applicable) binding form. To 
the extent that political decision making requires that civil society ultimately 
speak with “one voice,” political unity still must be achieved if “anony-
mous” and “subjectless” civil society is to speak coherently and decisively.33 
For traditional democratic theory, formal political institutions, of course, 
play a decisive role in generating this necessary moment of unity. Of course, 
both Habermas and his followers have proposed a number of thoughtful 
institutional innovations. Yet too little intellectual energy has been devoted 
to examining the proper role of those institutional mechanisms—most 
important perhaps, general lawmaking and the rule of law—which histori-
cally have played a decisive role in making sure that civil society can act 
effectively and coherently via binding legal norms. At times, an equally 
overstylized and misleading contrast between liberalism and radical democ-
racy leads some of them to incorrectly see recent attempts within critical 
theory to do justice to classical models of the rule of law and constitution-
alism as nothing more than a “political sellout.” 34 However, this position 
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risks reproducing the kneejerk anti-legalism that disastrously plagued the 
orthodox Marxist left and its most problematic political offspring.

To be sure, achieving even a minimum of such unity at the transnational 
level poses enormous hurdles in light of the unprecedented complexity and 
profound pluralism we fi nd there. The United Nations, of course, constitutes 
an important attempt to do so. Yet one might legitimately wonder whether 
even a strengthened United Nations might successfully meet the stunning 
regulatory tasks at hand. How might we subject the “neo-feudal” power 
blocs (organizations like the WTO and IMF, international arbitration bod-
ies, various forms of “soft” transnational legal regulation, etc.) presently 
operating on the global scene, in both a normatively satisfactory and institu-
tionally realistic fashion, to democratic self-legislation? How might general 
legislation and the rule of law be effectively instantiated at the global level? 
Nonstate bodies will undoubtedly play a key role as we struggle to offer a 
real-life institutional answer to these questions. But an insuffi ciently critical 
homage to (nonstate) “governance” should not lead us to obscure the indis-
pensable functions existing state and new state-like institutions will need to 
perform in achieving novel forms of self-legislation and the rule of law.

Whereas much of the critical theory work on these issues remains defen-
sive and even anxiety-ridden, tending to emphasize the threats posed to 
democratic self-legislation and the rule of law by globalization, some recent 
work inspired by the Habermasian tradition suggests that we might tackle 
these issues in more constructive ways. In Chapter 6, I cautiously mentioned 
the merits of a reworked model of refl exive law as a possible launching pad 
for effective legal regulation. In a related vein, the German critical theorist 
Hauke Brunkhorst worries that transnational decision making is subject to 
weak but not yet strong publics. Civil society exercises moral infl uence, but 
only a “‘loose coupling’ between discussion and decision” can be found at 
the global level.35 Arguing that we can separate the normative kernel of con-
stitutionalism from its familiar carrier, the modern nation-state, Brunkhorst 
shares the understandable skepticism of grandiose proposals for new forms 
of extended state authority at the global level. Yet because normatively 
attractive legal and constitutional ideas can still be salvaged from the wreck 
of the declining nation-state, weak global publics might still successfully be 
transformed into strong (that is, legally enforceable) publics via “egalitar-
ian procedures for the formation and representation of a global volonte 
generale, which would provide ‘direct access . . . for all the interests con-
cerned.’”36 If modern democracy rests on the simple idea that the address-
ees of law must also be its authors, we undeniably suffer from a massive 
democratic defi cit at the global level. As Brunkhorst reminds us, the global 
political economy rests on a complex network of both public and private 
legal instruments (e.g., WTO law, the legal infrastructure of international 
business arbitration, Lex Mercatoria, as well as the more familiar para-
phernalia of public international law). Yet few of these instruments provide 
meaningful opportunities for democratic participation and deliberation. The 
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good news, however, is that we also see substantial evidence of an emerging 
transnational civil society (e.g., human rights activists, so-called antiglobal-
ization activists) or “weak public sphere,” defi ned as an incipient form of 
democracy that has yet to realize institutional devices by means of which it 
can issue binding legal norms. Much of the task at hand then becomes out-
fi tting transnational civil society with new instruments for binding lawmak-
ing, and thus transforming it into a “strong public.” As there is no necessary 
connection between the territorial state and the modern ideals of consti-
tutional democracy, no a priori reason exists for excluding the possibility 
that democracy is realizable in novel and unprecedented ways beyond the 
confi nes of the existing nation-state. Despite its many fl aws, the European 
Union already provides some preliminary evidence that we might achieve 
popular sovereignty at the supranational level. What we need is “real demo-
cratic representation” of the interests and voices of all those affected by 
global policies in transnational decision-making bodies.37

The important point for now is to recognize the potential perils of an 
interpretation of deliberative civil society that misleadingly generates an 
unwarranted neglect—and even skepticism—of the necessity of institutional 
mechanisms that will need to play a crucial role in realizing the legally bind-
ing and effectively accountable general results of freewheeling deliberation. 
Unfortunately, some strands of Habermasian deliberative democracy prob-
ably succumb to those perils. Not surprisingly, they ultimately engender a 
defensive account of transnational democracy in which global publics and 
civil society do little more than infl uence or countersteer the commanding 
heights of global authority. The self-legislation of the deliberative citizen is 
thereby reduced to one of its presuppositions, a freewheeling deliberative 
civil society. Without more effective institutional devices, however, existing 
global power holders will continue to disregard global civil society if they 
so desire.

Another potential error fl ows from the imagery of an “anonymous” and 
subject-less” civil society. Of course, a lively deliberative democracy is only 
anonymous and subject-less in a metaphorical sense. If a legitimate delibera-
tive democracy rests on genuinely free and equal opportunities for everyone 
to deliberate about matters impacting them, the resulting deliberative pro-
cess will in reality rest on the input of numerous subjects. Properly speak-
ing, it is neither anonymous nor subject-less. Indeed, its core ideal makes it 
incumbent on us to ensure that everyone might have the opportunity to par-
ticipate meaningfully in public debate and deliberation and shape decision 
making. As noted in the previous section, deliberative democracy is not per 
se the “rule of deliberative reasons,” but instead should be properly under-
stood as the “self-rule of citizens by (deliberative) reasons.” The danger here 
is that the translation of deliberative democracy into anonymous and sub-
ject-less discourse risks downplaying indispensable democratic attributes of 
deliberative democracy; it may also lead those who reproduce this imagery 
to embrace correspondingly misleading institutional proposals. Deliberative 
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democracy only deserves to be described as democratic if deliberation is 
undertaken by (concretely situated human) subjects for the sake of achieving 
self-rule or self-legislation. The peril at hand is that this translation unwit-
tingly threatens to privilege (“anonymous,” “subject-less”) deliberation 
over democracy by downplaying the central place of self-legislating (and 
deliberating) subjects to democracy. As Ingeborg Maus similarly worries, 
by transforming the principle of popular sovereignty into freely fl uctuating, 
subject-less deliberation, in Habermas’ theory “communicatively generated 
power threatens to become nearly ubiquitous.”38 But this move potentially 
makes it diffi cult to assure the strict legal accountability of state actors to 
the sovereign people, which Maus rightly describes as a necessary precondi-
tion of democratic self-legislation. To whom exactly are state agents to be 
made accountable if the demos is always fl uid and subject-less? How are its 
desires to be effectively funneled and ultimately given binding general legal 
form if communicative power is both ubiquitous and fundamentally fl uid in 
character? How might it ever succeed in carefully regulating the exercise of 
administrative power?

Some of Habermas’ recent writings on transnational democracy confi rm 
the basic soundness of this concern. He has recently relied on a distinction 
between “democratic procedures whose legitimacy rests on the grounds that 
they are fair and open to all, and democratic procedures defended on the 
grounds that both deliberations and decisions have suffi ciently rational char-
acter.”39 This distinction arguably parallels the general tendency to overstate 
the practical differences between participation and deliberation, as well as 
downplay the centrality of the actual (deliberative) participation of those 
concrete subjects affected by whatever norm or rule is under scrutiny in 
favor of the potentially misleading imagery of anonymous and subject-less 
deliberation. To put the point polemically (and rather crudely): if legitimate 
deliberation can be anonymous and somehow subject-less, perhaps we need 
not worry too much when actual deliberative input possesses a relatively 
limited participatory basis. In Habermas’ own words,

democratic procedure no longer draws its legitimizing force only, indeed 
not even predominantly, from political participation and the expression 
of political will, but rather from the general accessibility of a delibera-
tive process whose structure grounds an expectation of rationally ac-
ceptable results.40

Many intergovernmental negotiating and transnational decision-making 
bodies lack the former. However, according to Habermas, they possess the 
latter. That is, they lack signifi cant popular participatory input via conven-
tional state forms, yet they nonetheless ground “an expectation of rationally 
acceptable results” and thus can perform, with some degree of success, what 
we might describe as useful epistemic functions, in the sense of generating 
“rationally acceptable results.”41 They
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raise the information level and contribute to rational problem solving 
because they include different parties and often adhere to arguing as a 
decision making procedure and not voting and bargaining. To various 
degrees such bodies inject the logic of impartial justifi cation and reason 
giving into transnational bodies of governance.42

For this reason, Habermas concludes, the supposedly “weak” legitimation 
of some transnational bodies, when understood in light of his model of 
deliberative democracy, appears “in another [more positive] light.”43

As Robert Fine and Will Smith point out, however, this argument down-
plays the indispensable role of democratic representative bodies and threat-
ens to dissolve any link between deliberative civil society and formal political 
institutions. Discussing the implications of Habermas’ ideas for the European 
Union, they worry that the development of a civil society “in isolation from 
such representative institutions might enhance the feeling of detachment” 
and alienation already widespread in relations between European citizens 
and institutions.44 More generally, Habermas’ distinction potentially opens 
the door to a relatively conciliatory reading of actual transnational deci-
sion-making bodies, many of which undoubtedly achieve useful “epistemic” 
functions but hardly rest on broad democratic deliberation. Many delibera-
tive processes at the transnational setting arguably contribute to a measure 
of “rationally acceptable results.” Unfortunately, few of them can claim to 
provide a suffi cient institutionalization for deliberative global citizens who 
need to make sure that their preferences gain a binding legal form.

At the beginning of this chapter, I suggested that recent Habermasian 
attempts to tackle the normative and institutional quagmires of globaliza-
tion offer a useful test for determining whether the paradigm of deliberative 
democracy should continue to occupy the energies of critical theorists. How 
then has deliberative democracy fared on this test? If I am not mistaken, 
the results look mixed. Although Habermas-inspired deliberative democracy 
has undoubtedly enriched the ongoing debate about the prospects of trans-
national governance, it remains both programmatically and conceptually 
tension-ridden. If it is to prove intellectually fruitful in the future, critical 
theorists will need to make sure to avoid the worrisome tendency to discount 
the indispensable democratic core of the idea of deliberative democracy. They 
will also need to move beyond disappointing defensive models of transna-
tional democratization, while simultaneously showing why deliberative self-
legislation can be meaningfully realized at the transnational level without 
succumbing to utopianism. Even though self-legislation has primarily been 
achieved within the confi nes of the nation-state in modernity, we now need to 
consider how it can be legally secured at the transnational level, most likely 
with only limited aid from novel forms of formal supranational state orga-
nization. Needless to say, these are diffi cult challenges. The basic intellectual 
richness of critical theory, however, suggests that it remains at least as well 
positioned as its main theoretical competitors to rise to those challenges.



8 Cosmopolitan Democracy
Democracy Without Law?

What are the likely consequences of globalization for democratic theory 
and practice? In a series of pathbreaking publications that have garnered 
a remarkable amount of scholarly attention in a brief span of time, the 
political theorist David Held and a group of interlocutors (most important, 
Daniele Archibugi and Anthony McGrew) have tackled this question by 
means of an audacious model of “cosmopolitan democracy,” according to 
which the democratization of transnational politics now belongs at the top 
of the agenda.1 Held and his intellectual compatriots argue that the ongoing 
globalization of key forms of human activity calls out for the development 
of no less transnational modes of liberal democratic decision making.2 A 
host of recent social trends (the globalization of the economy, for example, 
as well as the growing signifi cance of cross-border environmental problems) 
demonstrates not only that the existing nation-state is ill-prepared to deal 
with the regulatory imperatives of our times but also raises fundamental 
questions about the traditional attempt to weld liberal democracy onto the 
framework of the modern nation-state. Modern liberal-democratic theory 
typically presupposed the existence of substantial symmetry and congruence 
between citizen-voters and decision makers at the national level, and the key 
categories of consent, constituency, participation, and representation were 
accordingly conceived within the parameters of the nation-state. As national 
borders become ever more porous, however, a series of diffi cult and thus 
far unanswered questions force themselves onto the agenda of democratic 
theory: “What is the proper constituency, and proper jurisdiction, for devel-
oping and implementing policy issues with respect to…the use of nuclear 
energy, the harvesting of rain forests, the use of non-renewable resources, 
the instability of global fi nancial markets, and the reduction of the risks of 
nuclear warfare” in light of their profound cross-border consequences?”3 
Their answer to this question is that we need to update the liberal-demo-
cratic vision by undertaking a series of dramatic institutional reforms. Stated 
in the simplest terms: those policy arenas whose transnational scope over-
whelms existing nationally based liberal democratic institutions require a 
dramatic strengthening of nascent forms of transnational liberal-democratic 
authority (under the auspices of the UN but also regional organizations such 
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as the EU or NAFTA) along with the establishment of new forms of transna-
tional decision making (for example, cross-border popular referenda).

The resulting model of “cosmopolitan democracy” has generated signifi -
cant interest among political theorists; a number of useful recent publications 
have already been devoted to critically analyzing Held’s proposals from a host 
of different theoretical perspectives.4 I cannot hope to offer here an adequate 
critical summary of that increasingly multisided debate, in which communi-
tarian-inspired attempts to defl ate cosmopolitan democracy’s universalistic 
Kantian features play an especially prominent role.5 Nonetheless, it is strik-
ing that little critical attention has been paid to cosmopolitan democracy’s 
purported fi delity to classical conceptions of the rule of law. Held repeatedly 
suggests that “cosmopolitan democratic law” builds on the best of the west-
ern legal tradition, even going so far as to dub his updated version of liberal 
democracy a cosmopolitan “democratic Rechtsstaat.”6 As I hope to show 
in this chapter, this claim not only obscures the extent to which Held and 
his colleagues in fact break with defensible conceptions of the “rule of law,” 
but the weaknesses of their legal argumentation also point to the existence 
of immanent fl aws within their overall vision of transnational democracy. 
Both Archibugi and Held insist that one of cosmopolitan democracy’s main 
appeals is that it circumvents the ills of unacceptable models of a hypercen-
tralized “planetary Leviathan” or world-state likely to prove incapable of 
doing justice to cultural, religious, and ethical diversity.7 They proudly assert 
that their model of “cosmopolitan democratic law” not only can succeed in 
effectively restraining the exercise of political power on the global level but 
that it would continue to provide signifi cant room for decision making at 
the local and national levels. Presumably there is no legitimate reason to fear 
cosmopolitan democracy law as a potential cover for a new and potentially 
onerous form of imperialism, and opponents of centralized world govern-
ment would do well to join forces with those committed to realizing transna-
tional democracy in accordance with their ideas.8

Unfortunately, the legal ills of cosmopolitan democracy undermine pre-
cisely those features that initially make it so attractive. These fl aws suggest 
that we would do well to pursue more modest—but nonetheless important—
experiments in buttressing democracy at the global level. I fi rst provide an 
exegesis of the conceptual foundations of the idea of a cosmopolitan demo-
cratic Rechtsstaat before turning to examine its conceptual weaknesses.

COSMOPOLITAN DEMOCRACY’S LAW

Cosmopolitan democracy is predicated on the plausible notion that a grow-
ing range of policy concerns explodes the confi nes of both the traditional 
nation-state and Westphalian system of international relations in which 
the nation-state has long been embedded. In light of a host of phenom-
ena providing evidence of a “rapid growth of complex interconnections 
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and interrelations between states and societies,” along with the growing 
“intersection of national and international forces and processes,” existing 
nation-states increasingly seem poorly equipped to tackle the most pressing 
political concerns of our times either unilaterally or by means of traditional 
forms of interstate cooperation.9 National legislation too often is of limited 
effectiveness in the face of transnational problems; regulations passed by 
impressive second-tier powers (France, Germany, or Italy), or even a world 
power like the United States, are unlikely to immunize them against ozone 
depletion, or the problematic side effects of global trade. The heightened 
signifi cance as well as the lasting character of many transnational policy 
tasks renders traditional forms of treaty making inadequate; the temporary 
and ad hoc character of most treaties meshes poorly with the regulatory 
undertakings at hand. From a normative perspective, the profound impact 
on domestic politics of global fi nancial markets or the environmental crisis 
makes it diffi cult to accept the traditional view that international matters 
can be left in the hands of small groups of (typically nonelected) foreign 
policy elites. If we are to take liberal-democratic notions of legitimacy seri-
ously, we need to conceive of new ways to democratize decision making 
concerning issues no longer narrowly “international” in the traditional 
sense of the term. In a similar vein, it is unclear how Realist “reason of 
state”—oriented views of interstate politics offer satisfactory conceptual 
resources for tackling the imperatives of transnational policy making, espe-
cially in light of the fact that Realism’s dogmatic insistence on the primacy 
of the “national interest” decreasingly makes sense conceptually in a world 
in which the border between “national” and “transnational” interests 
becomes blurred.10 Realist theories of international politics miss the boat in 
part because they reify precisely that institutional constellation, the modern 
nation-state, presently exhibiting signs of decay.

Inspired in part by Habermas, cosmopolitan democracy’s exponents pro-
pose that

[d]eliberative and decision-making centers beyond national territories 
are [to be] appropriately situated when those signifi cantly affected by a 
public matter constitute a cross-border or transnational grouping, when 
‘lower’ [local or national] levels of decision making cannot manage and 
discharge satisfactorily transnational…policy questions, or when the 
principle of democratic legitimacy can only be properly redeemed in a 
transnational context.”11

Since many issues continue to affect constituencies primarily local or 
national in character, this recommendation should by no means entail the 
hypercentralization of decision making. Thus, Archibugi and Held repeat-
edly describe themselves as advocates of a multitiered political system in 
which new forms of transnational liberal-democratic authority, concerned 
exclusively with those issues possessing genuinely transnational effects, 
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would complement existing forms of liberal democratic decision making. 
They also seem assured that this proposal amounts to more than yet another 
doomed “liberal idealist” pipe dream inconsistent with the fundamental 
laws of international politics. Though critical of its widely acknowledged 
democratic defi cits, they not only see the European Union as an important 
stepping stone to more ambitious models of global governance, but they also 
interpret it as a present-day approximation of their own quest to develop 
transnational political authority “midway between the confederal and fed-
eralist models” of transnational governance.12 Like the European Union, 
experiments in cosmopolitan democracy require closer ties among its units 
than those typically characteristic of loosely connected confederations of 
sovereign states (for example, NATO), because globalization increases the 
need for permanent forms of democratically legitimized transnational coop-
eration. Yet cosmopolitan democracy would avoid the relatively high degree 
of centralized power exhibited by existing federal systems (the United States, 
for example, or the Federal Republic of Germany) because “it is undesir-
able to go beyond a given threshold of centralization on a scale as vast as 
vast a global one.” The EU example is also illuminating since it suggests 
the possibility of complex political institutions able to realize novel forms 
of sovereignty inconsistent with the traditional “hierarchical relationship 
between central institutions and individual states.” 13 In this account, there 
is no principled reason to stress potential tensions between regional and 
global forms of political authority: Regional liberal-democratic political 
blocs not only represent useful experiments in transnational democracy, but 
regional decision making would also continue to play a decisive role in a 
more universal global network of liberal-democratic decision making when 
interests affected are genuinely regional in scope and thus require a regional-
ized solution.14

What then is the role of law in this model? Archibugi and Held advo-
cate a system of cosmopolitan “democratic public law,” which is in some 
contrast to existing international law, in part because they envision a more 
ambitious form of jurisprudence than implied by the traditional notion of 
a “law between states.” Since the Nuremberg Trials, international rights 
protections have tended to demote the role of the nation-state while antici-
pating, albeit incompletely, the possibility of transnational citizenship built 
on an unmediated relationship between individuals and global institutions. 
A key task of cosmopolitan democratic law is to further this cause. New 
forms of regional and global liberal-democratic decision making would rest 
directly on an emerging transnational “community of fate,” and an unmedi-
ated legal relationship between individuals and transnational decision-mak-
ing bodies would come to operate in a manner thus far only hinted at within 
existing forms of international law. Transnational courts would ultimately 
gain jurisdiction over many key confl icts pitting individuals against existing 
nation-states. In order to help ground this transformation of international 
law into transnational law, Archibugi and Held appeal to Kant’s famous 
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notion that “universal hospitality” represents a universal right transcending 
the claims of particular nations and states and legitimately extending to all 
members of the human community.15 But they radicalize Kant’s claim by 
provocatively suggesting that “in a highly interconnected world” univer-
sal hospitality entails a more far-reaching set of rights than Kant originally 
had in mind. Given the process of globalization, universal hospitality today 
allegedly implies nothing less than the “mutual acknowledgement of, and 
respect for, the equal and legitimate rights of others to pursue their own 
projects and life-plans.”16 Reinterpreted in accordance with present-day 
social and economic imperatives, Kant’s cosmopolitan right to hospitality 
points the way to an audacious model of transnational law committed to 
realizing an extensive set of basic rights.17

More fundamentally, cosmopolitan democracy builds directly on the 
liberal-democratic tradition insofar as it aspires to realize both the princi-
ples of self-determination and limited government. It promises protection 
from arbitrary power as well as meaningful possibilities for self-deter-
mination, individual self-development, and economic opportunity, and 
its commitment to upholding “cosmopolitan democratic public law” is 
essential to its liberal-democratic credentials.18 Only by exercising politi-
cal power in accordance with a legal “structure that is both constrain-
ing and enabling” can transnational liberal democracy, like its nationally 
based cousin, realize both self-determination and a commitment to the 
ideal of the rule of law.19

Held has gone furthest in offering a detailed account of the model of law 
at the base of this vision. In his view, cosmopolitan democratic law ulti-
mately rests on liberal democracy’s underlying “principle of autonomy,” 
whose chief characteristics are already embedded in the liberal-democratic 
practices and traditions of the West. The principle of autonomy represents 
the “constitutive basis of democratic public law” and thus serves as an 
indispensable basis for political legitimacy in any liberal-democratic politi-
cal community.20 Infl uenced by John Rawls’ conception of political liberal-
ism, Held considers it possible to pursue his Kantian intuitions without 
committing himself to controversial philosophical justifi cations. Despite 
his deep intellectual debts to Habermas and the critical theory tradition 
in general, he distances himself here from Habermas’ attempt to ground a 
similar model of democratic politics in a demanding “theory of commu-
nicative action.”21 In this view, the liberal-democratic vision of autonomy 
requires a commitment to diverse clusters of rights that alone make it pos-
sible for “people to participate on free and equal terms in the regulation 
of their own associations.”22 Making T. H. Marshall’s famous account 
of the evolutionary dynamic of (legal, political, and social) rights look 
relatively cautious, Held argues that a legitimate interpretation of cos-
mopolitan democratic public law centers around a bold set of seven types 
of rights (health, social, cultural, civic, economic, pacifi c, and political). 
These include traditional liberal-democratic rights such as due process, 
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equal treatment before the law, freedom of thought and expression, free-
dom of religion, adequate and equal possibilities for political deliberation, 
and universal political participation, as well as social-democratic, envi-
ronmental, and even feminist rights to physical and emotional well-being, 
universal childcare, a guaranteed minimum income, a sustainable environ-
ment, control over one’s own fertility, universal education, lawful foreign 
policy, political accountability, and a mixed economy consisting of diverse 
forms of consumption and production.23

Held is clearly aware of how unrealistic some of these rights are likely 
to appear in the existing political climate, and he concedes that it may be 
impractical to expect them all to be fully realized now. But this generates no 
real intellectual anxiety on his part: A substantial concretization of them is 
presently attainable, and thus they can legitimately function as a yardstick 
according to which political action should be evaluated. Although basic 
rights “must be defi ned broadly” in order to assure their abstract and gen-
eral character “to guide and resolve disputes among…interests in particular 
confl ict situations,” they lay “down an agenda for democratic politics, but 
necessarily leave…open the exact interpretation of each of the items on the 
agenda.”24 The justiciable charter of rights proposed here constitutes the 
basis for a “rule of law” to the extent that it remains legitimate to expect 
“[r]ules, laws, policies and decisions” to be made within their confi nes.25 
Held clearly believes that they can successfully set “the form and limits of 
public power” in such a way as to make his vision deserving of the noble 
title of “democratic Rechtsstaat.” 26 His proposed charter of rights thus 
offers “an agenda for change and direction for policy to which ‘offending’ 
institutions, laws and policies could, in principle, adapt if they are to claim 
justifi ably the mantle of democracy.”27 To the extent that rights enable the 
exercise of political power by determining how it is to be properly chan-
neled, while simultaneously limiting the exercise of power by focusing on its 
proper form and scope, this model allegedly offers an effective structure for 
a “democratic legal order—[a] democratic Rechtsstaat” in which political 
power is “circumscribed by, and accounted for in relation to, democratic 
public law.”28

In the fi nal analysis, this model of a transnational rule of law consists 
of the following core components. When faced with issues impacting on 
genuinely transnational groupings, supranational legislative devices should 
strive to act in accordance with a detailed—but by no means fully realiz-
able—charter of rights, and these rights thus should “be enshrined within 
the constitutions of parliaments and assemblies.”29 In order to achieve this 
goal, transnational decision-making authorities would be empowered to 
pass “framework” legislation whose basic outlines would correspond to the 
aims of cosmopolitan democratic law, but whose application and imple-
mentation should be left in the hands of lower (national or local) levels of 
governance; on this point as well, Held has been inspired by the European 
Union and its relatively limited reliance on traditional forms of uniform 
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general legislation, and he seems to accept the view that transnational leg-
islation will need to take a relatively fl exible form so as to deal effectively 
with the challenge of pluralism at the global level.30 Transnational courts 
play a pivotal role in this conception as well. Although cosmopolitan demo-
cratic law “empowers” legislators to pursue an ambitious policy agenda, 
the authority of courts will be extended “so that groups and individuals 
have an effective means of suing political authorities for the enactment and 
enforcement of key rights.”31 A system of judicial review would need to 
be established in order to make sure that legislators exhibit proper fi del-
ity to the rights constitutive of cosmopolitan democratic law. In order to 
bring about this goal, Archibugi and Held propose that we build on Hans 
Kelsen’s famous proposal to extend the compulsory jurisdiction of inter-
national courts. Kelsen’s courageous defense of a robust system of interna-
tional justice has long been neglected, but Archibugi and Held believe that 
globalization provides Kelsen’s hopes with a fresh impetus.32

GLOBAL LAW WITHOUT A RULE OF LAW

Archibugi and Held conveniently fail to mention a striking difference 
between their championship of compulsory jurisdiction and Kelsen’s. To 
be sure, Kelsen hoped that international courts would undergo invigora-
tion, and he proposed that individuals (for example, war criminals) could 
be held more or less directly punishable on the basis of international legal 
norms. Kelsen was no enemy of either an ambitious welfare state or social 
democracy.33 Whereas cosmopolitan democracy institutionalizes mandatory 
jurisdiction for a vast range of political, social, economic, and environmen-
tal rights, however, Kelsen’s defense of compulsory jurisdiction for inter-
national courts focused on the fundamental issue of war and peace, and a 
careful reading of his discussion of this issue suggests that he endorsed a more 
modest—yet indisputably innovative—model of compulsory jurisdiction 
for global courts.34 Indeed, Archibugi’s and Held’s enormously ambitious 
proposals arguably leave them vulnerable to Kelsen’s wise admonishment 
that the reformer of international law would do well not to compromise 
“great ideals” while simultaneously accommodating “his postulates to what 
is politically possible.” Progress in international law is only achievable if we 
avoiding directing our suggestions “toward a goal which, if at all, can be 
reached only in a distant future; this is unreal and therefore politically less 
than nothing.”35 Archibugi and Held certainly offer “great ideals,” but their 
recommendations for the international state system should at least raise the 
question of whether Kelsen’s insistence on the virtues of a “slow and steady 
perfection of the international legal order” undertaken in a sober tone has 
been suffi ciently heeded.36 To the extent that cosmopolitan democracy means 
dismantling core components of the international state system, it points the 
way to revolutionary changes in contemporary political life.
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My main aim here is to criticize neither cosmopolitan democracy’s 
utopian overtones nor its misleading reliance on Kelsen. I mention these 
differences vis-à-vis Kelsen only in order to raise initial doubts about cosmo-
politan democracy’s legal credentials. As I hope to demonstrate, cosmopoli-
tan democracy’s legal weaknesses go well beyond a minor misappropriation 
of the leading light of twentieth-century liberal international law.

The notion of the “rule of law” has been widely contested in the history 
of legal thought.37 Within the modern tradition, however, it generally has 
taken the form of requiring that state action rest on legal norms that are 
(a) general in character, (b) relatively clear, (c) public, (d) prospective, and 
(e) stable. In this standard view, only norms of this type assure a minimum 
of certainty and determinacy within legal decision making, help guarantee 
the accountability of power holders, promote the principle of fair notice, 
and contribute to achieving equality before the law. As pointed out many 
years ago, this model often coexists with a particular interpretation of the 
liberal-democratic commitment to basic rights. Liberalism rests on the 
notion of a “presumption in favor of the rights of the individual against the 
coercive power of the state.”38 The rule of law in part provides a minimal 
but indispensable standard for helping to determine the legitimate scope 
of state intervention in the sphere of individual rights. Although liberalism 
conceives of rights as essential for assuring liberty, rights nonetheless always 
require legal regulation or restraint, though they never can be obliterated by 
legal means; even ardent defenders of free speech, for example, must accept 
the necessity of regulating free speech, even if it only entails establishing 
minimal basic rules for registering demonstrations or publishing newspa-
pers. By necessity, rights are interpreted, institutionalized, and contested by 
a panoply of state bodies and agents, and the task of making sure that the 
interpretation and regulation of individual rights can be rendered norma-
tively acceptable traditionally has been linked to the notion of the rule of 
law. As Neumann noted, “individual rights may be interfered with by the 
state only if the state can prove its claim by reference to an indeterminate 
number of future cases; this excludes retroactive legislation and demands a 
separation of legislative from judicial functions.”39 Fidelity to the rule of law 
virtues noted above is essential if we are to make sure that the interpretation 
and regulation of basic rights (for example, free speech) takes a relatively 
predictable and consistent form. In contrast, if state bodies are permitted 
to regulate basic rights in accordance with inconsistent, ambiguous, open-
ended, or retroactive norms, excessive discretionary authority is likely to 
accrue to state authorities, and the sphere of individual liberty will suffer 
signifi cant damage. From this traditional perspective, the rule of law per-
forms many admirable functions, but one of its more worthwhile purposes 
is to work alongside the liberal defense of basic rights in order to preserve 
meaningful possibilities for individual liberty.

Of course, even those of us sympathetic to this conventional interpreta-
tion of the rule of law must acknowledge its limitations; Neumann himself 
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conceded that it was unrealistic to expect every aspect of the legal order to 
take the form of general, clear, public, prospective, and stable norms.40 In 
addition, mainstream modern jurisprudence raises a host of diffi cult insti-
tutional questions, and the multiplicity of ways in which liberal democracy 
has sought to institutionalize the idea of the rule of law suggests that these 
questions are likely to remain controversial. Nonetheless, we would do well 
not to throw away the baby along with the bathwater, as too many critics 
of the traditional model of the rule of law tend to do. As I have tried to 
argue in previous chapters, a lack of traditional legal virtues in many areas 
of emerging global economic regulation contributes signifi cantly to its most 
troubling attributes. Too often, it is the most powerful benefi ciaries of a 
deeply unjust process of neoliberal globalization who prefer soft forms of 
law inconsistent with the rule of law as traditionally conceived. Despite the 
familiar dangers of overstating the merits of traditional jurisprudence, it 
provides a fruitful starting point for critically interrogating Archibugi’s and 
Held’s vision of cosmopolitan democratic law.

Notwithstanding constant appeals to the notion of the Rechtsstaat, 
Archibugi and Held seem unfamiliar with the traditional notion of the rule 
of law. At the very least, the only features of cosmopolitan democratic law 
overlapping with it are their demand for rights to due process and equal 
treatment before the law.41 The account of the rule of law briefl y summarized 
above is richer than theirs, however, to the extent that it better highlights 
key functions (for example, assuring fair notice and the accountability of 
power-holders) and more cogently underscores the importance of effectively 
harnessing the exercise of state authority by demanding that legal norms 
and standards take a clear, general, prospective, and stable form. From the 
perspective of traditional liberal jurisprudence, the potential danger with 
Archibugi’s and Held’s conceptual lacuna on this matter is that it may leave 
cosmopolitan democracy ill-equipped to ward off problematic forms of dis-
cretionary public and private authority. If Archibugi and Held are as wor-
ried by the specter of a “planetary Leviathan” as they repeatedly claim, 
one might expect them to pay closer attention to the traditional model’s 
emphasis on the dangers of discretionary and even arbitrary state author-
ity. Unfortunately, they occasionally associate traditional concerns of this 
type with economic “libertarianism” and the ideas of Friedrich Hayek.42 A 
principled commitment to traditional rule of law virtues by no means neces-
sitates loyalty to free-market capitalism, however.43

In a similar vein, it is also troubling that cosmopolitan democracy’s expo-
nents have little to say about how transnational “framework” legislation 
would be fl eshed out at local and national levels. At one juncture, Held 
declares that local and national bodies would be outfi tted with the author-
ity to “implement” global laws, and that the European Union “embodies a 
range of relevant distinctions among legal instruments and types of imple-
mentation which are helpful to refl ect on in this context.”44 Although there 
is no question either that the legal problem of “translating” transnational 
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directives to the national or local arena is exceedingly complex, or that a 
great deal can be learned from the European Union about this matter, Held’s 
appeal to the EU experience only begs the question at hand. Even those 
enthusiastic about the emerging EU legal system would likely consider it 
presumptuous to suggest that EU law in its present incarnation represents a 
fully satisfactory embodiment of traditional rule of law virtues.

Archibugi and Held undertake a conceptual move relatively familiar 
from recent jurisprudence: The notion of the rule of law is basically rein-
terpreted as a rights-centered model of jurisprudence in which courts are 
likely to gain substantial authority to determine a host of controversial mat-
ters.45 At times echoing Ronald Dworkin’s famous critique of a positivist 
“rule-book” conception of law and concomitant espousal of a rights-based 
jurisprudence in which courts are outfi tted with generous interpretative 
authority, Archibugi and Held redefi ne the Rechtsstaat in terms of a set of 
basic rights purportedly able both to “empower” legal actors and effec-
tively “circumscribe” them.46 But here as well, courts ultimately are des-
tined to take on weighty discretionary authority. As we saw above, the 
“rule of law” here basically means that legislators and courts are supposed 
to act in accordance with an ambitious set of basic rights. Given the fact 
that these rights “must be defi ned broadly,” one wonders how they, in fact, 
might succeed in effectively binding or circumscribing state authority. On 
the surface, they would seem to provide tremendous leeway for both legis-
lators and judicial actors, especially in light of the fact that Archibugi and 
Held seem uninterested in how a traditional model of the rule of law might 
contribute to the task of guaranteeing a modicum of consistency and calcu-
lability in the interpretation of basic rights. So how then would cosmopoli-
tan democracy make sure that transnational authorities exercise authority 
in accordance with this charter of rights in a satisfactorily “circumscribed” 
way? In the fi nal analysis, their answer seems to be that this determination 
should be placed in the hands of transnational courts: “[T]he infl uence of 
judicial ‘review boards,’ the courts, and designated complaints and appeal 
procedures has to be extended so that groups and individuals have an effec-
tive means of suing political authorities for the enactment or enforcement 
of key rights.”47 Although cosmopolitan democratic public law would 
probably grant impressive legislative power to a variety of transnational 
political actors, transnational judges would ultimately possess the impres-
sive authority to determine how the rights constitutive of “democratic pub-
lic law” are ultimately to be concretized and interpreted.

By commenting that we would do well to consider proposals to democ-
ratize the judiciary,48 Held indirectly concedes that this vision risks placing 
substantial open-ended authority to interpret cosmopolitan democratic law 
in the hands of judicial personnel: Notwithstanding cosmopolitan democ-
racy’s alleged break with traditional concepts of sovereignty, it is such 
judicial experts who seem most likely to exercise far-reaching “sovereign” 
prerogative power. Discretionary rule by judicial personnel, however, is not 
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the same thing as the rule of law.49 Neither Held nor Archibugi seems to 
grasp the ways in which their view potentially confl icts with conventional 
ideas about the Rechtsstaat nor the fact that their account of cosmopoli-
tan democratic law threatens to generate precisely the sort of unharnessed 
power which so worried classical theorists of the rule of law. In their model, 
that authority will now be exercised on a global scale, and thus ultimately 
backed up by the prospect of transnationally organized military force.50 In 
a Dworkinian mode, one might praise this demotion of classical rule of 
law virtues by conceding that the architects of cosmopolitan democracy 
may be right to downplay the signifi cance of clear, general rules for liberal-
democratic jurisprudence. At the level of global decision making, classical 
conceptions of legislation and judicial interpretation undoubtedly face even 
greater challenges, in light of the complexity of the regulatory tasks at hand, 
than they do at the level of the nation-state. We need to undertake experi-
ments with novel forms of global regulatory law, while working to make 
sure that they preserve a suffi cient dose of traditional rule of law virtues. To 
his credit, Dworkin has at least devoted substantial energy to describing the 
proper scope of decision making for his famous Herculean judge, whereas 
Archibugi and Held say little about how their hypothetical transnational 
judges would be effectively “circumscribed” by cosmopolitan democratic 
law. The fact that they also claim that cosmopolitan democratic law pre-
supposes no particular conception of the good and thus “does not require 
political and cultural consensus about a wide range of beliefs, values, and 
norms” seems reasonable given the challenges of pluralism on the global 
scale.51 Yet it arguably compounds the weaknesses of their legal analysis by 
potentially opening the door to a vast diversity of alternative judicial inter-
pretations of the basic framework of cosmopolitan law. If cosmopolitan 
democratic law is fundamentally neutral in the face of competing interpre-
tations of the good, what is to prevent judges from fl eshing out its complex 
and multifaceted charter of rights in a rich variety of potentially inconsistent 
ways? On this point as well, Dworkin’s position is arguably superior: What-
ever our fi nal assessment of his restatement of natural law theory, Dworkin 
strives to provide a detailed gloss on how his conception of rights-based 
jurisprudence is to be properly embedded in a particular interpretation of 
liberal political morality.

It is also easy to see why this reinterpretation of the rule of law may 
initially seem so attractive. Many nation-states have already committed 
themselves to a set of ambitious international human rights agreements 
(for example, in the Universal Declaration of Human Rights). From a lib-
eral-democratic perspective, this historical trend is a positive one; my criti-
cisms here are not directed against the notion of universal human rights.52 
Nonetheless, a commitment to universal human rights is probably consis-
tent with a rich variety of distinct institutional versions of liberal democ-
racy, both on the global level and elsewhere. Whether the best way either 
to advance rule of law virtues or pursue transnational democracy is to 
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demand the justiciability of a bold and indisputably controversial charter 
of rights by transnational courts remains open to debate. We should not 
confl ate the protection of rights with the rule of law, nor should we ignore 
the ambivalent legal and political consequences of a model of transnational 
government probably destined to place massive discretionary decision mak-
ing in judicial hands. Danilo Zolo has accused Held and his interlocutors 
of advancing a brand of judicial imperialism blind to the matter in which 
cosmopolitan democracy’s model of basic rights masks western biases and 
exhibits indifference towards non-Western legal culture.53 Although I see 
no reason for endorsing either Zolo’s Realist international relations the-
ory or his dismissive attacks on universalistic concepts of human rights, 
my argument suggests that he nonetheless may have stumbled onto a real 
failing here: In cosmopolitan democracy, judges would indeed be outfi t-
ted with impressive and arguably unprecedented authority concerning a 
rich variety of highly contestable political matters. The charter of rights 
making up the core of cosmopolitan democratic law includes issues (for 
example, ecological and feminist rights) still considered highly controver-
sial even within the wealthy welfare state liberal democracies of Western 
Europe and North America. Since many of these rights are even more con-
troversial on the global level, one might ask whether it makes much sense 
to try to advance transnational democracy by outfi tting transnational judi-
cial personnel with the authority to rely on an open-ended commitment 
to them as a starting point for an “agenda for change.54 Pace Zolo, the 
weaknesses of this model hardly represent necessary byproducts of a uni-
versalistic brand of Kantianism. Instead, they derive from a questionable 
interpretation of the notion of the rule of law in which some of the core 
concerns of traditional liberal jurisprudence have simply been left at the 
wayside. Recall that Kant envisioned not only a cosmopolitan right of hos-
pitality but that he also took the rule of law virtues of generality, publicity, 
and clarity seriously.55

This criticism also points to real problems for Archibugi’s and Held’s 
attempt to suffi ciently distinguish cosmopolitan democracy from unaccept-
able models of a “planetary Leviathan” outfi tted with enormous discre-
tionary authority. Their vague statements concerning the precise scope of 
cosmopolitan law are only likely to fan such anxieties. As we noted ear-
lier, Archibugi and Held tend to argue that issues “affecting” transnational 
groups would alone make up proper objects of transnational legislative and 
judicial activity. But this deceptively simple claim cloaks a host of complex 
normative and institutional questions. As Frederick Whelan has pointed out 
in an astute critical contribution to democratic theory, “[a]n obvious practi-
cal diffi culty with the all-affected principle is that it would require a differ-
ent constituency of voters or participants for every decision” in light of the 
fact that citizens are unlikely to be affected by every decision to the same 
degree or in the same way.56 One of the more controversial aspects of many 
laws and policies is their likely impact on different categories of people; 
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political controversy often is concerned with determining which category of 
people should be affected by a policy. “Thus to say that those who will be 
affected by a given decision are the ones who should participate in making 
it is to…propose what is a logical as well as procedural impossibility.”57 
A prior decision would be required in each case to determine who is to be 
affected and thus entitled to participate on whatever substantive issue is 
at hand. But how might this decision be made? It would have to be made 
democratically by those affected, “but now we encounter a regression from 
which no procedural escape is possible.”58

Moreover, it is unclear that we can delineate transnational issues from 
those properly resolved on the local or national level as easily as cosmopoli-
tan democracy’s defenders claim, especially if it is correct to argue that

[g]lobal governance knows no boundaries, geographic, social, cultural, 
economic, orpolitical. If…new trading partners are established, if la-
bor and environmental groups in different countries form cross-bor-
der coalitions, if cities begin to conduct their own foreign commercial 
policies…then the consequences of such developments will ripple across 
and fan out at provincial, regional, national and international levels as 
well as across and within local communities.59

If we conceive of globalization as resting on a process of “time and space 
compression” in which instantaneousness and simultaneity increasingly 
make up constitutive features of human activity, it inevitably becomes dif-
fi cult to specify a relatively limited arena for transnational policy. Given 
dramatic changes in the phenomenological horizons of present-day human 
activity, the scope of cosmopolitan democratic law thus is not only likely 
be characterized by ambiguity and fl ux, but it seems ultimately destined to 
cover a potentially enormous range of human activities.

In fairness, Held occasionally makes some brief suggestions about how 
he hopes to limit the scope of transnational legislation. A test of “extensive-
ness” would determine the range of people potentially affected by a collec-
tive problem; a test of “intensity” would assess the degree to which different 
groupings are affected by a collective problem; an “assessment of compara-
tive effi ciency” would focus on the practical pros and cons of grappling 
with a particular policy task at different levels of governance.60 But here 
again, cosmopolitan democracy’s proponents simply take their suggestions 
from the European Union and its tension-ridden experience with the diffi -
cult task of determining the proper relationship between transnational and 
national legislation. But they badly obscure the fact that the EU experience 
with “subsidiarity” raises at least as many diffi cult questions as it answers.61 
Unless much more is said about how we can properly delineate cosmopoli-
tan democratic law from local and national law, there are legitimate reasons 
for worrying that cosmopolitan democracy is likely to fail in its noble quest 
to uphold the traditional liberal notion of a limited law-based government.
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In light of its many jurisprudential fl aws, should we abandon Archibugi’s 
and Held’s otherwise admirable quest to subject an array of transnational 
policy arenas to liberal-democratic ideals? Not necessarily. However, my 
argument does suggest that we will need to develop a concept of transna-
tional democracy better equipped to take the legacy of traditional rule of 
law-virtues seriously. In light of the prospect of awesome forms of global 
political and economic authority that make the modern nation-state’s 
power capacities pale in comparison, we abandon the traditional notion of 
the rule of law at our own risk. Traditional legal concerns about untram-
meled power take on heightened signifi cance as the prospect of global gov-
ernance becomes real. A transnational democracy worth defending will 
have to fi nd some way of preserving a substantial quotient of traditional 
rule of law virtues.

How might we accomplish that task? A host of more modest—yet poten-
tially path breaking—proposals for democracy on the global level are now 
being discussed and deserve closer examination. Many of those propos-
als potentially cohere more clearly with traditional conceptions of the rule 
of law than the model criticized here. Those of us enamored of Kelsen’s 
thoughtful warnings about the limits of “unreal and politically less than 
nothing” proposals for the international arena can easily identify many 
ongoing political struggles as good starting points for preparing the way for 
major changes in the international system.

The demand for an effective international criminal court should come 
immediately to mind, as should the possibility of altering the structure 
of the U.N. Security Council. Developing countries have understandably 
argued in defense of a modifi ed Security Council that would be more rep-
resentative of political, developmental, and demographic trends since 1945 
as well as meaningfully democratic in the sense that some of its representa-
tives would now be elected.62 Phillip Schmitter proposes that nation-states 
accord each other seats in their legislatures to representatives of other 
nation-states with which they are intensely involved (for example, within 
free trade zones such as NAFTA).63 One can easily imagine similar initia-
tives undertaken at the level of regional and local legislatures where, for 
example, the realities of economic integration mesh poorly with existing 
national boundaries. Voting rights need to better accord with the reali-
ties of “national” citizenries, which now consist to a growing extent of 
migrants and so-called “temporary” residents who tend to be unfairly dis-
enfranchised by the dominant models of citizenship. Grassroots activists 
are legitimately demanding participation by NGOs and labor groups in the 
halls of the WTO and IMF and many other powerful interstate organiza-
tions that play signifi cant roles in overseeing the global political economy. 
One can also begin to consider imaginative ways in which crucial forms 
of global business regulation—for example, international business arbitra-
tion—might be rendered publically accountable. Reforms of this type may 
seem relatively dull when compared to the dream of a full-scale global 
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democracy committed to realizing an ambitious set of justiciable liberal, 
democratic, social-democratic, feminist, and ecological rights, but they bet-
ter build on Kelsen’s sound advice to pursue “a slow and steady perfection 
of the international legal order.”64 They may, in short, help us steer a path 
between the Charybdis of conservative political resignation and Scylla of 
unrealistic radicalism that has plagued too much recent Frankfurt School 
critical theory work on globalization.



9 Global Governance Without 
Global Government?

Since the mid-1990s, Jürgen Habermas has directed his critical acumen 
to the many challenges posed by globalization for democracy. Habermas’ 
starting point is eminently political. Like many other principled democrats, 
he worries that the ongoing process of globalization threatens popular sov-
ereignty at the local and national levels, where it alone has been more or 
less successfully established. As nation-states fi nd themselves enmeshed in 
complex and increasingly dense networks of supranational decision making 
(e.g., the EU, WTO, or IMF), existing forms of political participation seem 
ever more remote from political and economic decisions “negotiated under 
asymmetrical relations of power” but having far-reaching ramifi cations. A 
committed social democrat, he also shares the worries of many on the left 
that globalization undermines the capacity of the welfare state to mitigate 
capitalism’s harshest features. Conversant in the most advanced empirical 
research, he notes that national governments “still enjoy a range of options 
in policy areas that have an immediate impact on the covariant relationship 
between levels of employment and social welfare.”1 Nonetheless, globaliza-
tion tends to lead to reductions in corporate tax rates and a general shrink-
age of public fi nances. At the very least, it remains unclear whether small 
or medium states can realistically “withstand a creeping assimilation to the 
[neoliberal] social model being foisted upon them by the currently dominant 
economic regime.”2

Motored by these anxieties, Habermas’ intellectual energy has concen-
trated on explaining how democracy can “catch up” to our globalizing 
economy and the misfi t between nationally based democracy and the reali-
ties of postnational decision making consequently be overcome. For better 
or worse, this programmatic starting point occasionally lends a defensive 
tone to his refl ections. First and foremost, the political task at hand now 
appears to entail the preservation of the existing achievements of the demo-
cratic welfare state, albeit necessarily via novel experiments in self-govern-
ment “beyond the nation-state.” Globalization’s challenge to the welfare 
state means that politically responsible intellectuals need to fi gure out how 
to conserve the personal, political, and social liberties to which those of us 
lucky enough to reside in the privileged countries of the North have become 
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acclimated. Arguing against those who lament the lack of a wide-ranging 
constitutional debate along the lines of revolutionary France or America, 
Habermas asserts that the contemporary European political and intellectual 
situation is not akin to that of our Enlightenment republican predecessors:

the challenge is less to invent something new than to conserve the great 
achievements of the European nation-state beyond its frontiers in a new 
form. What is new is only the entity which will arise through these 
endeavors. What must be conserved are the standards of living, the op-
portunities for education and leisure, and the social space for personal 
self-realization which are necessary to ensure the fair value of individual 
liberty, and thereby make democratic participation possible.

Despite its novel institutional form, the European Union’s main normative 
justifi cation is that existing levels of self-government and social policy can 
only be preserved at the supranational level: The European Union poten-
tially allows us to see how political and economic institutions can adjust 
themselves to the realities of globalization. In spite of his own well-known 
enthusiasm for a European Constitution, for Habermas “the constitutional 
question is no longer the key to the problems we have to solve,” in part 
because Europe’s would-be constitutional architects are “merely treading 
well-worn paths.” 3

As always, Habermas’ political instincts are sound and refreshingly 
hardheaded. In the face of a resurgent neoliberalism, the main intellectual 
undertaking for social democrats and welfare-state liberals indeed prob-
ably consists of determining how to preserve the fragile achievements of the 
welfare state amid accelerating globalization. Examined from the broader 
perspective of the Frankfurt School of critical theory, whose greatest repre-
sentative Habermas undoubtedly has become, however, the defensive char-
acter of his recent refl ections represents a substantial defl ation of utopian 
energies. In his recent writings on globalization, Habermas has little to say 
about deepening or broadening self-government, rather than merely defend-
ing or salvaging it, let alone moving aggressively towards what Between 
Facts and Norms (1992) described as the necessity of a “refl exive” reform 
and extension of the welfare state. No mention is made of his earlier critical 
ideas about the existing welfare state or, for example, the pathological forms 
of “colonization of the lifeworld” that he attributed to it in Theory of Com-
municative Action (1981). As with many others on the democratic left, the 
ascent of neoliberalism has apparently left Habermas politically chastened.

More worrisome conceptually is the fundamental structure of an argu-
ment that commences from the assumption that democracy should “catch 
up” to economic and technological processes which remain in many decisive 
ways deeply pathological.4 Why not instead begin with a critical-minded 
analysis of globalization that distinguishes between its historically necessary 
and transient attributes, as well as between its potentially positive and path-
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ological features? If democracy is forced to catch up or adjust itself to the 
latter as well as the former, it will suffer: Democratic institutions made-to-
order for global capitalism are unlikely to prove normatively attractive.5 Of 
course, Habermas is no admirer of globalizing capitalism. Nonetheless, his 
formulation of the enigma at hand risks distorting the intellectual and politi-
cal tasks we face. We need a political theory attuned to the ways in which 
globalization challenges democracy. Yet we also require a critical theory of 
the multipronged and contradictory processes that tend, sometimes mislead-
ingly, to get lumped together under the catchall rubric of globalization.

Notwithstanding these dangers, Habermas’ refl ections remain impres-
sive. His ideas on global democracy have undergone a number of signifi cant 
modifi cations since he began articulating them over a decade ago. However, 
with the publication of his most recent collection of political essays, The 
Divided West, the basic contours of his model of global governance can 
now be discerned.6 Habermas creatively defends a three-tiered system of 
global governance, where decision making at the level of the nation-state is 
complemented by novel modes of what he describes as supranational (e.g., 
worldwide or global) authority and transnational (chiefl y regional or conti-
nental) democracy. At the cost of neglecting the much-discussed normative 
edifi ce—namely Habermas’ conception of deliberative democracy and the 
theory of communicative action at its base—on which it builds, I highlight 
its main institutional features. Unfortunately, his particular rendition of the 
now theoretically fashionable view that we can realize global governance 
without substantial elements of global government proves overstated.7 I 
start with Habermas’ refl ections on Kant’s cosmopolitanism and its pur-
ported institutional weaknesses, before turning to critically examine Haber-
mas’ tripartite vision of global governance.

BEYOND KANT?

In Habermas’ writings on globalization since the mid-1990s, Kant has served 
as a constant intellectual companion, both inspiring him and functioning as 
a friendly target against whom he has developed his own position.8 The 
Divided West again revisits familiar debates about Kant’s international 
political theory. Like many other recent cosmopolitan theorists, Habermas 
praises Kant’s prescience in anticipating the now widely documented trend 
according to which “international law as a law of states” becomes an iden-
tifi ably “cosmopolitan law as a law of individuals” in which “the latter are 
no longer legal subjects merely as citizens of their respective states, but also 
as members” of a universal or cosmopolitan constitutional order (124). As 
Habermas notes, however, Kant oscillated between envisioning the consti-
tutionalization of cosmopolitan law in terms of a world republic and an 
institutionally more modest league or confederation of nation-states. Kant 
famously hesitated before consistently embracing the idea of a single world 
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republic because he feared the dangers of a despotic world state: Even a 
world republic might devolve into a “universal monarchy.”9 Habermas is 
basically sympathetic to Kant’s skepticism on this score, even though he 
sharply criticizes the traditional conception of indivisible state sovereignty 
on which Kant’s original anxieties supposedly rested. “The democratic fed-
eral state writ large—the global state of nations or world republic—is the 
wrong model” for thinking about global governance (134). Unfortunately, 
the competing tendency to defend the virtues of a league or confedera-
tion founders as well. Even if we ignore the diffi cult exegetical questions 
raised by seemingly contradictory comments “over which generations of 
Kant interpreters have racked their brains,” Kant’s “idea of an ever-expand-
ing federation of republics engaging in commerce which renounce wars of 
aggression” rests on untenable assumptions (125, 128). Inadequately cogni-
zant of the pathologies of modern capitalism, Kant naïvely pinned his hopes 
on the pacifying infl uence of free trade and commerce, and his account was 
too closely tied, as many commentators have noted, to a dubious philoso-
phy of history.

How then to overcome this bottleneck in Kant’s theory and provide a 
secure constitutional basis for an emerging cosmopolitan system of rights? In 
Habermas’ view, a vital lesson can be gleaned from Kant’s internal ambigui-
ties. Heavily indebted to the German political theorist Hauke Brunkhorst,10 
Habermas introduces a sharp conceptual distinction between “state” and 
“constitution”:

A “state” is a complex of hierarchically organized capacities available 
for the exercise of political power or the implementation of political 
programs; a “constitution,” by contrast, defi nes a horizontal associa-
tion of citizens by laying down the fundamental rights that free and 
equal founders mutually grant each other (131).

This simple but decisive conceptual clarifi cation, he claims, allows us to 
overcome the immanent failings of Kant’s cosmopolitanism. Relying on 
it, we can reject a series of false analogies that have misleadingly enticed 
many writers to envision “the constitutionalization of international law as 
simply a continuation of the development of the [nationally based] consti-
tutional state at the global level,” most likely in the form of a global, state-
like federal system (134). In European history, the process of state-building 
and the rise of constitutionalism were, of course, intimately connected in 
complex and contradictory ways. However, there is no compelling concep-
tual reason for assuming that “state” and “constitution” will necessarily be 
married together in the same fashion at the international level. By missing 
this pivotal point, many defenders of enhanced global governance wrongly 
presuppose that its emergence must necessarily represent an extension 
of political and legal processes observable at the national to the transna-
tional stage. They reify the history of modern state development and thus 
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wrongly conceive of global governance as an extension of national gov-
ernment and thus as world government. The failure to distinguish clearly 
between “state” and “constitution” also leads them to obfuscate the fact 
that international law is already undergoing a process of “constitutional-
ization.” Although by no means democratic in character, in the charters, 
agreements, and treaties that provide a legal basis for entities such as the 
United Nations, European Union, and World Trade Organization, we can 
already glean the makings of an emerging constitutional structure for “a 
decentered world society as a multilevel system that for good reasons lacks 
the character of a state as a whole” (134–136). Powerful global organiza-
tions lack a monopoly on legitimate violence, and they remain normatively 
and politically problematic for many reasons. Still, they issue binding rules 
and norms that tend to be widely respected by their constituent members. 
They represent, in an apt phase Habermas takes from Brunkhorst, emerg-
ing constitutional or “legal orders without a state” (138). From this per-
spective, the main chore at hand is to fi gure out how we might subject 
them to democratic legitimacy but not necessarily transform them into 
state-like institutions. In short, not only can we separate “constitution” 
from “state,” we can also plausibly pursue the possibility of democrati-
cally legitimate legal and constitutional structures functioning without 
some crucial attributes of modern statehood.

The main programmatic attraction of a sharp conceptual division between 
“state” and “constitution” for Habermas is that it points to the possibility 
of a third path to constitutionalizing cosmopolitan law supposedly unrec-
ognized by Kant and those who followed in his footsteps. In the broadest 
terms, this option would take the form of

a politically constituted global society that reserves institutions and pro-
cedures of global governance for states at both the supra- and trans-
national levels. Within this framework, members of the community of 
states are indeed obliged to act in concert, but they are not relegated to 
mere parts of an overarching hierarchical super-state (135).

Furthermore, this vision constitutes no mere Kantian “ought” but has 
already been at least partially realized in the everyday realities of the exist-
ing system of global governance, where an impressive body of legal and 
quasi-constitutional materials undergird a complex network of institutions. 
Of course, pushing these institutions towards democratic reform will obvi-
ously require diffi cult and risky political battles. Nonetheless, Habermas 
here seems relatively hopeful that even relatively undemocratic international 
organizations—for example, the WTO—might ultimately fi nd themselves 
subject to reform pressures. In support of this claim, he refers to the growth 
of global NGOs, transnational activism, and even an emerging global public 
sphere, as well as the fact that institutions like the WTO “increasingly take 
into account the protection of human rights” (140).
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Habermas’ most recent refl ections can be interpreted as various attempts 
to work out the details of this vision. His model of “global governance with-
out world government” would operate at three basic levels. At the global, 
or what he now describes as the supranational level, we would fi nd a single 
world organization, essentially a reformed United Nations, outfi tted with 
the capacity to secure basic human rights and preserve peace in a consis-
tent and nonselective manner. In correspondence with his attempt to move 
beyond Kant, he argues that a modifi ed UN need take the form of neither a 
world-state nor a loose league or confederation of states.

At the intermediate or transnational level, energy, environmental, fi nan-
cial, and economic policies, or what Habermas cleverly dubs “global domes-
tic politics,” novel modes of cross-border regulation would be hammered 
out by those global actors strong enough to bring about binding agree-
ments as well as effectively check and balance their global rivals. Which 
global players might successfully undertake the weighty responsibility of 
promulgating transnational social and economic regulation, which nec-
essarily should go well beyond the “negative” (and primarily neoliberal) 
integration pursued by most existing multilateral organizations? Because 
of their familiar democratic defi cits, existing multilateral organizations are 
poor candidates for the requisite regulatory tasks, unless subjected more 
directly to democratic decision making. Although open to this possibil-
ity, Habermas tends to place his faith in democratized regional or conti-
nental regimes (e.g., a reformed EU, or NAFTA and ASEAN), though he 
sometimes suggests that great powers like the United States are already 
capable of getting the job done. In light of his understandable preoccupa-
tion with European political trends, this emphasis on highly integrated and 
democratized regional power blocs is by no means surprising: With the 
relatively positive case of the EU in mind, Habermas believes that not only 
are regional blocs most likely to garner the requisite democratic legitimacy, 
but that they also alone might possess suffi cient power to implement poli-
cies across large territories and thus successfully tame globalizing capital-
ism.11 Agreements among regionalized blocs, achieved in part perhaps via 
reformed multilateral organizations like the WTO or IMF, would require 
a complex system of negotiations and old-fashioned political wheeling-
and-dealing. Nonetheless, if a fair international balance of power could 
be achieved (e.g., the EU could effectively challenge the U.S. or NAFTA), 
the major players might be expected “to fulfi ll expectations of fairness and 
cooperation” essential to the legitimacy of the negotiation process (142). 
International politics as we know it would continue to function at this 
level, as autonomous political units would still compete with one another 
and confl icts would inevitably ensue. A social-democratic EU, for example, 
could use its power to “counterbalance” the United States or NAFTA “at 
global economic summits and in the institutions of the WTO, the World 
Bank, and the International Monetary Fund,” bringing “its infl uence to 
bear in shaping the design of a future global domestic politics” (42). Yet 
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traditional international relations would nonetheless undergo substantial 
modifi cations in light of the fact that regionalized decision-making blocs 
would lack any possibility of resorting to war: they would still lack a con-
stitutive attribute of modern statehood.

Finally, at the national level, states would maintain many core elements 
of sovereignty as traditionally understood, even though the right to wage 
war would be denied them. Yet transnational and supranational governance 
would ultimately remain dependent on the nation-state and its military mus-
cle in order to enforce their decisions: “States remain the most important 
actors and the fi nal arbiters on the global stage” (176). Habermas hopes that 
global governance can function effectively without necessarily taking the 
form of a world-state or perhaps even sovereign governments at the transna-
tional or supranational levels. Simultaneously, he suggests that nation-states 
can still serve as sovereign governments even if crucial facets of governance 
have been relocated to the supranational and transnational levels.

GLOBAL GOVERNANCE WITHOUT 
WORLD GOVERNMENT?

How coherent is this model? At the risk of describing Habermas’ ideas in 
an overly schematic fashion, I raise some critical questions by focusing on 
each of his three proposed levels of governance. Despite Habermas’ claims 
to the contrary, it ultimately remains unclear that he has successfully over-
come the institutional ambiguities that plagued Kant’s original vision of 
cosmopolitan law.

Especially at the supranational level, Habermas appears to want to have 
his cake and eat it as well. He reminds his readers of the familiar limitations 
of the existing UN and especially the manner in which human rights and 
world peace are presently secured in an unfair and inconsistent manner to 
the advantage of the great powers. In the present-day UN, the hegemonic 
“law of the stronger” is legally entrenched in the Security Council and the 
veto with which it outfi ts each of its members (142). Like other contempo-
rary theorists of a cosmopolitan and democratic bent, Habermas proposes 
far-reaching reforms: The Security Council needs to be democratized, and 
its constituencies updated in accordance with altered geopolitical realities; 
the General Assembly should be made more accountable to global public 
spheres and NGOs, and the political willfulness with which the Security 
Council tends to act (or, just as disastrously at times, fails to act) needs to 
be signifi cantly reduced by constitutionally obliging it to act under certain 
specifi ed circumstances. Lamenting the Security-General’s lack of fi nan-
cial independence as well as the practices of “uncooperative governments 
that continue to enjoy exclusive control over military resources” (170), he 
argues that the UN executive branch “must be reinforced to a point where 
it can guarantee the effective implementation of resolutions of the Security 
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Council” (173). In this view, stronger transnational and supranational 
mandates for action require nothing less than effective “executive powers 
above the level of nation-states” (134). Only signifi cant reforms to the 
UN, he asserts, can counteract the debilitating “selectivity” with which 
international law is presently enforced and ultimately open the door to 
a fair cosmopolitan legal order in which citizens of Burundi or Luxem-
bourg, for example, might enjoy the same rights as those in the United 
States or Germany.

However appealing, Habermas’ suggestions raise many familiar ques-
tions. How could “uncooperative governments”—including great powers 
like the United States or China—be rendered as accountable to interna-
tional law as minor powers, unless the UN possessed suffi cient independent 
military and political muscle to force its will upon them? When insisting on 
the need to reinforce the power of the Secretary-General, Habermas himself 
seems to concede this point. He sympathizes with proposals to provide the 
UN with more freedom to deploy troops than it presently enjoys. “Given 
that the UN is now involved in many urgent operations,” for example, “it 
would be desirable if the larger member states were to maintain units in 
reserve for swift deployment in such cases” (163). But how might the UN 
consistently enforce world peace and secure human rights unless it increas-
ingly took on some of the more familiar attributes of modern statehood? 
Even if it formally lacked a monopoly on the legitimate use of force, it 
would still need substantial political and military muscle if, as in the inevi-
table case of confl ict, it tried to apply cosmopolitan norms (for example, 
against torture) in opposition to rogue states like the United States.12 In 
other words, the nonselective application of cosmopolitan law understand-
ably sought by Habermas inevitably engenders the specter, if not of a hyper-
centralized world-state, then at least of the possibility of a supranational 
order in which the UN operates, in the fi nal instance, as a military arbiter. 
At least in this context, “constitution” and “state” remain more closely 
linked than Habermas wants to concede. Generality and consistency in law 
presuppose some capacity to enforce legal norms without undue depen-
dence on those against whom they may need to be enforced. 13 If individual 
nation-states (or, for that matter, regionally based state units) remain “fi nal 
arbiters” on a global stage plagued by deep military inequalities, as will 
likely remain the case for the foreseeable future, it seems improbable that 
such dependence could be easily reduced or made fair and calculable. Per-
haps, as Habermas hopes, we might successfully achieve crucial elements 
of global governance without a single or unifi ed global state. This, in fact, 
already seems to be happening, albeit in a highly undemocratic fashion.Yet 
it nonetheless seems problematic to downplay the likelihood that effective 
supranational governance will ultimately require the establishment of some 
core elements of global government.

A partial response to such criticisms can be gleaned from Habermas’ 
brief appeal to constructivist International Relations theory: “We should 
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not underestimate the capacity of international discourses to transform 
mentalities under the pressures to adapt to the new legal construction of 
the international community” (177). As the self-image of states adapts to 
experiences of growing interdependence, traditional state practices can be 
transformed as legal norms (e.g., the ban on war) are internalized. Shared 
legal norms and practices can dramatically transform the harsh “facts” of 
the existing international political universe. In an alternative global envi-
ronment, great powers like the United States or China might still possess 
enough “hard” power to ignore the UN and cosmopolitan law. Yet just as 
contemporary Sweden and Japan undoubtedly have the requisite technical 
know-how to produce nuclear weapons but have opted not to do so, the 
great powers might refuse to employ their superior military muscle because 
of altered self-conceptions as well as the internalization of widely shared 
legal and constitutional norms.

Obviously, this is an attractive vision. Let us hope that Habermas—and 
the constructivists—are right. By the same token, in a political universe where 
political identities remain highly nationalized and particularistic, and even 
universally shared legal commitments (for example, the ban on genocide) 
still incite deep political controversy, there are sound reasons for doubting 
that the great powers will soon renounce the many power advantages they 
presently enjoy. National sovereignty is a historically variable legal “con-
struct,” but it remains a construct that justifi es an impressive array of “real” 
or material advantages. For familiar reasons, powerful states are likely to 
jealously guard against any impositions on them.

Habermas probably only complicates matters further by arguing that 
UN reforms should take “account of the legitimate interests of a super-
power that must be kept integrated into the world organization” (173). 
Of course, this is a sensible concession to political realities. Yet it hardly 
meshes particularly well with his demand for a UN capable of acting in a 
consistent and nonselective fashion. The basic conceptual problem derives 
perhaps from his initial refl ections on Kant. As noted, Habermas insists on 
a sharp conceptual distinction between “constitution” and “state” in order 
to highlight the possibility of a constitutional order lacking the attributes 
of traditional statehood, and especially a system of multitiered global deci-
sion making that “lacks the character of a state as a whole” (136). Yet his 
arguably sound general defense of multilayered decision making occasion-
ally gets confl ated with a more general (and controversial) point: At times 
he endorses the view that supranational and transnational decision making 
can function effectively without possessing signifi cant attributes of tradi-
tional statehood.

How might supranational governance be successfully democratized? 
Although Habermas wants reforms to the UN, he reassures his reader that 
the necessary minimum of democratic legitimacy is by no means “unfeasibly 
high” in light of the limited functional requirements of maintaining world 
peace and securing human rights (143). “At the supranational level, the 
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enforcement of established law takes precedence over the constructive task 
of legislation and policy-making, both of which, on account of the greater 
scope for decision, demand a higher degree of legitimation, and hence more 
effectively institutionalized forms of citizen participation” (174). The fact 
that we are unlikely to achieve robust deliberative democracy at the supra-
national level should not worry us too much because

[i]f the international community limits itself to securing peace and and 
protecting human rights, the requisite solidarity among world citizens 
need not reach the level of implicit consensus on thick political value-
orientations that is necessary for the familiar kind of civic solidarity 
among civic-nationals. Consonance in reactions of moral outrage to-
ward egregious human rights violations and manifest acts of aggression 
is  suffi cient (143).

Limited to protecting basic human rights and avoiding war, the UN rests on 
“clear negative duties of a universalistic morality of justice—the duty not to 
engage in wars of aggression and not to commit crimes against humanity.” 
Correspondingly, supranational governance would not require full-fl edged 
democratic legitimacy or the “thick” sense of solidarity and shared civic 
culture indispensable, in Habermas’ view, to a robust democracy. Instead, 
a slender universalistic morality of justice that is both less controversial and 
more easily achieved would suffi ce (143). In a revealing contrast, he argues 
that at the intermediate or transnational level, where “global domestic pol-
icy” is to be hammered out, a thicker sense of solidarity and civic culture 
would in fact have to be achieved, because the ambitious legislative and 
regulatory tasks at hand go well beyond fi delity to the “negative duties of 
justice.” Although we can realistically expand the powers of the UN as it 
concerns human rights and security without pushing for full-scale democ-
ratization, Habermas insists that at the intermediate or transnational level, 
democratization must take a more pronounced form. In this view, the fact 
that a “thick” civic political identity appears unachievable at the global 
level is in fact a main normative reason why social and economic regula-
tion should be located at the level of continental or regional power blocs. 
An “ethical-political self-understanding of citizens of a particular demo-
cratic life” inevitably is “missing in the inclusive community of world citi-
zens,” yet the achievement of such a self-understanding remains realistic 
at the transnational and, of course, national levels (107). This gap need 
not worry us too much, however, since supranational governance chiefl y 
involves the application and enforcement of basic rights already accepted 
as valid worldwide.

Habermas’ argument here relies on a series of complicated distinctions 
between what he elsewhere describes as moral, ethical, and pragmatic forms 
of discourse. Rather than revisit familiar philosophical disputes generated by 
his complicated typology of discourses, let me just raise one skeptical political 
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point. One hardly needs to be a Realist, let alone a protégé of Carl Schmitt, 
to observe that debates especially about the “existential” matter of war and 
peace typically represent the most controversial and fundamental of political 
questions. For precisely this reason, nation-states have been notoriously reluc-
tant to hand over the right to determine when they will go to war to interna-
tional organizations: Even after they formally sign off on the prohibition on 
aggressive war that makes up an essential component of the UN system, those 
countries capable of waging war effectively too often have worked to cir-
cumvent or even undermine the UN system. To imply that debates about war 
and peace or the enforcement of human rights are somehow less politically 
explosive than, for example, energy, fi nancial, or social policies, and thus that 
the supranational realm can potentially get by with less democratic legitimacy 
than the transnational, fi ts poorly with historical and political experience. 
Lurking in the background here may be the quaint but basically incorrect old-
fashioned left-wing political intuition according to which the heart of politi-
cal confl ict ultimately concerns issues of social and economic redistribution, 
but not war or peace.14 Even if Habermas is right about the controversial 
point that an empowered UN would merely fulfi ll “clear negative duties,” 
their application and enforcement would inevitably raise deeply controversial 
questions. The fact that the prohibitions on aggressive war or genocide are 
now universally accepted hardly ensures universal let alone uncontroversial 
agreement about what they concretely entail.15 Unfortunately, the distinction 
between the “enforcement of law” at the supranational level in contrast to the 
making or promulgation of law at the transnational level is untenable.

Despite Habermas’ claims, an empowered UN might plausibly demand 
a substantially democratized process of legitimation in which the voices of 
all those affected by security and human rights policies should be heard in 
a fair and impartial manner. Any institution claiming the authority to deter-
mine who should live and who should die—like the modern territorial state—
requires far-reaching democratic legitimation. Now this demand may in fact 
be politically unachievable at the present time. Yet given the basic structure of 
Habermas’ own theory, it remains normatively necessary. Habermas perhaps 
sees this tension. Yet his attempt to overcome it fails. In Chapter 7 I argued 
that both Habermas’ earlier work on globalization and democratization and 
that of his disciples was plagued by deep internal political and institutional 
tensions. Unfortunately, The Divided West does not successfully resolve those 
tensions. Here again, we fi nd radical arguments that cry out for nothing less 
than far-reaching democratization at the global level. Yet these more radical 
normative moments rest uneasily alongside institutional proposals that seem 
unduly cautious.

What then of Habermas’ discussion of the transnational or continental level 
of decision making? Here as well, we can identify some revealing tensions. On 
the one hand, he sometimes appears to celebrate the fact that organizations 
like the EU lack a monopoly on force and thus conform well to his theo-
retical claim that “global domestic policy” can function successfully without 
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global government. In his view, the EU lacks “the core element of internal and 
external sovereignty of the modern administrative and tax-based state” (137). 
Yet he simultaneously concedes that regionalized power bodies might evolve 
into “complex federal states on a continental scale” (141). Indeed, what he 
fi nds so praiseworthy about decision making at the regional or transnational 
level is precisely the fact that it possesses enough power to implement general 
policies across large territories. Yet recall his own defi nition of “statehood” 
as referring to “hierarchically organized capacities available for the exercise 
of political power or implementation of political programs” [my emphasis, 
WES] (131).

More fundamentally, in a slew of widely discussed writings on the EU, 
he proposes a federal model with striking similarities to a relatively tradi-
tional federal republic along United States or perhaps Swiss lines: Even if 
the democratic federal state is “the wrong model” for global governance at 
large, this is effectively what he proposes for the transnational level (134).16 
Many critics have in fact attacked his view for downplaying the idiosyncra-
sies of European development and especially the fact that a European state 
seems both normatively undesirable and politically unlikely.17 Habermas has 
been no less adamant in defending the controversial view that Europeans can 
realistically expect to develop a suffi ciently rich common political identity 
along the lines he considers essential to ambitious democratic self-govern-
ment. Indeed, without such a shared civic identity, he argues, it is diffi cult to 
fathom any chance of legitimizing precisely those redistributive social and 
economic policies which continental blocs like the EU should pursue in order 
to salvage the welfare state.18 The immediate issue is not whether Habermas 
or his critics are “right” on the matter of European political integration. But 
the fact that so many involved in the present debate interpret him, with good 
reason, as an advocate of a strong and relatively centralized model of the EU 
supports my intuition that he prefers to downplay the constitutive role that 
traditional elements of statehood would inevitably play in his vision of global 
governance.

Habermas has also become a prominent advocate among left-wing Euro-
pean intellectuals who share the view that the EU should pursue common 
foreign and security policies in order “to counterbalance the hegemonic 
unilateralism of the United States” (42). Unsympathetic commentators 
have attributed this position, and especially his eloquent and now-famous 
joint (with Jacques Derrida) condemnation of the foibles of recent U.S. 
foreign policy, to anti-Americanism (39–48). This is a surprising and in my 
view unfounded accusation in light of the profuse praise for U.S. political 
and legal culture found throughout Habermas’ writings, as well as his long 
history of courageous public opposition to political revanchism at home.19 
In fact, the fi nal section of The Divided West includes a fascinating attempt 
to defend the United States, though by no means the Bush Administration, 
against the fashionable view on the left that its foreign policy represents 
nothing more than an empirical confi rmation of Carl Schmitt’s cynical 
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ideas about international law (179–193).20 Such name-calling simply cor-
roborate Habermas’ anxieties, expressed eloquently in a thought-provoking 
2003 interview with Giovanna Borradori, about the increasingly conformist 
contours of U.S. political culture after 9/11 (3–25).

More signifi cant is the fact that Habermas’ political stance presupposes, 
to a greater extent than he perhaps wants to admit, a rather traditional 
view of statehood. As Glyn Morgan has suggested with some plausibility, a 
coherent, shared European defense policy along the lines apparently desired 
by Habermas would demand of the EU not only that it shed some of its 
present-day institutional idiosyncrasies but also that it develop a capacity 
for effective independent military action. Doing so would inevitably require 
the EU to take on familiar virtues of modern statehood and probably a more 
centralized EU security apparatus.21

The Divided West is also fi lled with highly polemical comments about 
Realist international relations theory, which Habermas tends to read unsym-
pathetically as a conservative defense of classical power politics in the tra-
dition of Schmitt.22 Yet he smuggles core elements of Realism into his own 
analysis. As noted, he envisions transnational regulation as emerging via an 
international negotiation system dominated by regionally based power blocs. 
In this account, guaranteeing that the results of interbloc political give-and-
take represented more than the “naked” expression of global inequalities 
would require that the relevant global players possessed adequate power 
to check and balance one another. As those familiar with international 
political theory will immediately recognize, this argument might easily have 
come from the “arch-Realist” Hans J. Morgenthau, who emphasized the 
centrality of the balance of power to an effective system of international 
law without tying its operations intrinsically to the realities of the modern 
(for him, as for Habermas, historically transient) nation-state. As Realists 
have underscored, a “balance of power” on the international political scene 
has always been crucial to the consistent enforcement of international law. 
Habermas surreptitiously endorses a version of this old argument, because 
his model of transnational governance attributes a decisive role to political 
entities which, given the basic contours of his argument, would inevitably 
tend to take the form of relatively developed regional or continental states. 
Of course, there are many sources of power in the political universe, as even 
a Realist like Morgenthau always recognized. Military power only repre-
sents one, though undoubtedly crucial, resource for ensuring security.23 Yet 
if an effective balance of power were to obtain between regional blocs, it 
would force some of them to acquire the impressive military prowess neces-
sary to “counterbalance” the United States.

So much for “global domestic policy without government.” As I have 
argued, Habermas’ proposals require, at both the supranational and trans-
national levels, the enhancement of many traditional state capacities, even 
if he may be right to posit that no single centralized world state is neces-
sary in order to achieve global governance. But no serious thinker today is 
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advocating a single global Leviathan: If that’s his main target, it’s probably 
a straw man. As he promised, his model does not in fact look very much 
like a global federal republic. Whatever its other fl aws, however, at least 
in a global federal republic the relationship between the different tiers of 
decision making would seem relatively transparent in legal and constitu-
tional terms.24 In Habermas’ proposal, however, we instead arguably fi nd a 
confusing and potentially problematic multiplicity of competing state-like 
entities at the national, transnational, and supranational levels.

Please note that I have said nothing about the normative desirability of 
achieving heightened levels of global government. As Habermas, following 
Kant, clearly understands, expanding formal governmental powers at either 
the transnational or supranational levels poses tough normative and insti-
tutional questions. On this point, by the way, they agree completely with 
sophisticated Realists. But let’s not pretend, as I worry Habermas does, that 
we can have our cake and eat it too: If we opt to pursue “stronger transna-
tional and supranational mandates for governance,” as we very well may 
need to, let us not claim that we can do so without dramatically expanding 
relatively familiar forms of state power in arenas where they hitherto have 
been relatively limited (134). The inevitable result will be more global gov-
ernment, and not simply “multilayered governance.” Only if we face this 
fact head-on can we realistically consider the full range of tough intellectual 
and political challenges we face.

Unfortunately, Habermas’ brief comments on the third or national level 
of his multilayered system confi rm the view that his account of global gover-
nance obscures its deep dependence on traditional modes of statehood, now 
likely to be located chiefl y at the transnational and supranational levels. 
Although he insists that states would remain the fi nal arbiters on the global 
stage, how any signifi cant powers could realistically stay in the hands of 
the nation-state remains unclear. Signifi cant forms of environmental, fi nan-
cial, and social and economic policy would have been transferred to the 
intermediate or transnational level of decision making. If peace and human 
rights are to be consistently secured, it is hard to see how this could be 
done without a sizable augmentation of the independent military prowess 
of the United Nations or, at the transnational level, of the state-like military 
capacities of regional blocs like the EU. States might indeed remain “the 
most important actors” in the global arena, but the states in question could 
hardly be nation-states. At least as far as the nation-state is concerned, it 
would apparently risk being “relegated to mere parts of an over-arching 
hierarchical super-state” (35). Its position would hardly seem superior to 
that typically occupied by individual regional units in federal republics. 
From the perspective of those who believe that the nation-state should con-
tinue to perform vital functions, a global democratic republic frankly might 
have more to offer than Habermas’ model. California, after all, still pos-
sesses an impressive range of signifi cant regulatory capacities, as the history 
of environmental reform in the United States might be taken to imply.
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In a fascinating paper delivered in October 2005 at the University of Chi-
cago political theory workshop, Habermas reiterates his view that global 
governance should be envisioned in terms of a three-tiered system of decision 
making, which would include a third or “lower level” of national decision 
making. Rather than offer a description of the specifi c functions remain-
ing in the hands of the nation-state, however, the essay rapidly jumps to 
the stock argument that the global political economy overtaxes its norma-
tive and empirical capacities. His brief account of the “lower” or national 
level of decision making repeats the familiar view that nation-states must 
merge into novel forms of highly integrated, regionally based political blocs, 
along the lines of a democratized EU, alone purportedly capable of effec-
tively navigating the harsh waters of the global political economy.25 At a risk 
of polemical overstatement: the main function of the modern nation-state 
apparently consists in the task of ceasing to exist in any historically recog-
nizable form. With the possible exception of a handful of great powers (and 
especially the United States), Habermas leaves the reader with the distinct 
impression that most nation-states are destined to go the way of the city-
states and loose political confederations of the distant European past.

In defense of this position, one might point out that the nation-state is 
already being hollowed out by globalization and that its political latitude 
has become highly circumscribed even in the best of circumstances. But if 
this in fact is the case,26 let us at least be forthright about the process at hand 
and openly admit that small and medium nation-states are now destined to 
play a role akin to Delaware or Rhode Island in the U.S. federal system, with 
large and relatively powerful nation-states perhaps realistically aspiring to 
the status of California or Texas. To describe this state of affairs as paving 
the way for a multilevel “politically constituted world society without world 
government,” however, potentially misconstrues this remarkable historical 
shift more than it helps illuminate it.

For many good reasons, Habermas’ ideas on deliberative democracy will 
continue to inspire scholars and hopefully also political activists struggling 
to determine the precise contours the emerging “post-national constella-
tion” should take. Unfortunately, much work remains to be done in fi guring 
out how his ideas might be instantiated in both a normatively desirable and 
institutionally plausible vision of reform.
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 58. Whelan, “Prologue: Democratic Theory and the Boundary Problem,” p. 19.
 59. James Rosenau, “Governance and Democracy in a Globalizing World,” in 

Reimagining Political Community, p. 31.
 60. Held, Democracy and the Global Order, p. 236; “Democracy and the New 

International Order,” pp. 113–114.
 61. Held tends to refer in this context to a recent article on subsidiarity within the 

European Union by Karlheinz Neunreither in order to underscore the sound-
ness of the tests of extensiveness, intensity, and comparative effi ciency. But 
Neunreither’s article in fact underlines the inadequacies of those tests within 
the European Union as devices for generating an adequate conception of sub-
sidiarity, pointing out that they raise diffi cult questions for those committed to 
the “uniform enforcement of EC law” (Neunreither, “Subsidiarity as a Guid-
ing Principle for European Community Activities,” Government and Opposi-
tion 28 [1993], 217).

 62. Richard Falk has thought hard about many of these possible reforms (On 
Humane Governance [University Park: Penn State Press, 1995]).

 63. Schmitter, “The Future of Democracy: A Matter of Scale?” Social Research 66 
(1999), 933–958.

 64. Kelsen, Peace Through Law, p. ix.

CHAPTER 9

 1. Jürgen Habermas, Time of Transitions, (ed and trans) Ciaran Cronin and Max 
Pensky (Cambridge, UK: Polity Press, 2006), p. 95.

 2. Habermas, Time of Transitions, p. 96.
 3. Habermas, Time of Transitions, p. 90.
 4. See Maus, “From Nation-State to Global State, or the Decline of Democracy.”
 5. For a discussion of this issue, see Chapter 7.
 6. Jürgen Habermas, The Divided West, (ed and trans) Ciaran Cronin (Cam-

bridge, UK: Polity Press, 2006). Internal page references in this chapter refer 
to this text.

 7. I use the term global governance in the sense introduced by James N. Rosenau, 
“Governance, Order, and Change in World Politics,” in James N. Rosenau 
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and Ernst Otto-Czempiel (eds) Governance Without Government: Order 
and Change in World Politics (Cambridge, UK: Cambridge University Press, 
1992), pp. 1–29.

 8. See Jürgen Habermas, “Kant’s Idea of Perpetual Peace, with the Benefi t of 
Two Hundred Years’ Hindsight,” in Perpetual Peace: Essays on Kant’s Cos-
mopolitan Idea, pp. 113–154.

 9. Robert Dahl has updated these anxieties in his thoughtful “Can International 
Organizations be Democratic? A Skeptic’s View,” in Democracy’s Edges, pp. 
19–36.

 10. Hauke Brunkhorst, Solidarity: From Civic Friendship to Global Legal Com-
munity.

 11. His tendency to see the EU as a positive model for other supranational organi-
zations generates problems. See the excellent essay by Adam Lupel, “Region-
alism and Globalization: Post-Nation or Extended Nation?” Polity 36 (2004), 
153–174.

 12. I do not know what else to call a state that regularly disregards binding inter-
national and domestic prohibitions on torture, practices indefi nite detention, 
and establishes secret offshore interrogation (and, probably, torture) camps.

 13. Recall Neumann’s argument that the dissolution of state sovereignty tended 
to go hand-in-hand with the disintegration of the rule of law (Behemoth: The 
Structure and Practice of National Socialism).

 14. In his comments on global terrorism, a similar economism tends to creep in. 
See Michel Rosenfeld, “Habermas’ Call for Cosmopolitan Constitutional 
Patriotism in an Age of Global Terror” Constellations 14 (2007), 159–181.

 15. Think, for example, about recent global debates about international interven-
tion in the former Yugoslavia, Rwanda, or Darfur.

 16. See also Habermas, Postnational Constellation, pp. 89–112; Time of Transi-
tions, pp. 73–109.

 17. For a sample of the huge debate, see the essays collected in Michael Th. Greven 
and Louis W. Pauly (eds) Democracy Beyond the Nation-State: The European 
Dilemma and the Emerging Global Order (Lanham, MD: Rowman & Little-
fi eld, 2000).

 18. Habermas, Time of Transitions, p. 87.
 19. Andrei Markovits, Uncouth Nation: Why Europe Dislikes America (Princ-

eton, NJ: Princeton University Press, 2006).
 20. See, for example, the New Left Review in recent years, where Schmitt often is 

cited favorably in critical discussions of U.S. foreign policy.
 21. Glyn Morgan, The Idea of a European Superstate: Public Justifi cation and 

European Integration (Princeton, NJ: Princeton University Press, 2005).
 22. Realists like Morgenthau and Reinhold Niebuhr are vastly more nuanced 

thinkers than Habermas—or most present-day cosmopolitans—prefer to con-
cede. See my Hans J. Morgenthau: Realism and the Struggle for World Peace 
(Cambridge, UK: Polity Press, forthcoming 2009).

 23. Hans J. Morgenthau, Politics Among Nations: The Struggle for Power and 
Peace (New York: Alfred Knopf, 1954, 2nd ed.), pp. 93–154.

 24. For a defense of this position, see Otfried Höffe, Demokratie im Zeitalter der 
Globalisierung (Munich: Beck, 1999).

 25. Jürgen Habermas, “A Political Constitution for the Pluralist World Society?” 
(paper presented at University of Chicago Political Theory Workshop, Octo-
ber 10, 2005) .

 26. To his credit, Habermas himself generally opposes this extreme view of what 
David Held and others have correctly criticized as the “hyper-globalization 
thesis” (Held, Anthony McGraw, David Goldblatt, and Jonathan Perraton, 
Global Transformations: Politics, Economics, and Culture).
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