
Not long after the consumer and environmental movements in the
United States became institutionalized in the early 1970s, the reg-
ulated industries began to advocate "regulatory reform." This reg-
ulatory reform countermovement reached its peak with the
election of Ronald Reagan in 1980. Advocates of regulatory reform
argued that regulatory agencies did not sufficiently analyze the
costs and benefits of their rules. Rather, they claimed that the
agencies adopted irrational "command and control" approaches
to regulation that wasted scarce societal resources. The goal of
this kind of regulatory reform movement was to "reinvent" bureau-
cratic rationality so that agencies would approach regulatory
problems from the very different perspective of neoclassical micro-
economics.

Using several case studies from the early Reagan years, this book
examines and critiques the claims of the regulatory reformers that
regulatory analysis will result in "better" decisionmaking. Drawing
on hundreds of interviews with scientists, engineers, regulatory an-
alysts, and upper-level personnel in six major federal agencies,
the book examines the roles that regulatory analysts and their
counterparts in the Office of Management and Budget play in the
decisionmaking process. The book concludes with suggestions for
enhancing the effectiveness of regulatory analysis while at the same
time acknowledging its limitations.
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Introduction

The history of the American political economy in the twentieth cen-
tury is one of reform and reaction. During each wave of reform, an
outraged public demanded legislation to cure past abuses. Some-
times Congress enacted direct legislation, such as antitrust laws, civil
rights laws, and antiracketeering laws, that empowered courts to en-
force vaguely articulated norms through private litigation. More of-
ten, Congress created regulatory agencies, which were supposed to
be repositories of "neutral" expertise in public administration and
other "scientific" disciplines, and charged them with advancing the
"public interest."

One of the brightest stars in the firmament of the Progressive Era
legislation was the Federal Trade Commission, the protector of con-
sumers and small businesses from monopolistic and unfair trade
practices. Other agencies of the Progressive Era included the Inter-
state Commerce Commission, the first modern independent federal
agency, the Food and Drug Administration, and the precursors of
the Food Safety and Inspection Service in the Department of
Agriculture.1 The New Deal reforms produced the Securities and
Exchange Commission, the National Labor Relations Board, the Ag-
ricultural Marketing Service, the Agricultural Stabilization and Con-
servation Service, and the National Recovery Administration,2 the
most ambitious and shortest-lived agency of them all. Most recently,
the consumer and environmental movement of the late 1960s and
early 1970s brought us the Occupational Safety and Health Admin-
istration, the Consumer Product Safety Commission, a rejuvenated
Federal Trade Commission (the old one had grown quite mori-
bund), and (another very ambitious creation) the Environmental
Protection Agency.3 Although the earlier commissions engaged pri-
marily in "economic" regulation (setting rates, eliminating "windfall
profits," and overseeing public utilities), most of the newer agencies
practiced "social" regulation (writing health and environmental
standards, licensing potentially hazardous products and technolo-
gies, and ensuring fairness in employment, advertising, and other
relationships).4



Introduction xiii
The institution builders of these three great reform movements

were lawyers. Attorneys like Louis Brandeis, James Landis, Michael
Pertschuk, and Douglas Costle wrote the statutes that created the
agencies, and lawyers were usually appointed to head the agencies
during their formative stages.5 Felix Frankfurter sent a talented
group of "happy hot dogs" from Harvard Law School to Washing-
ton, D.C. during the New Deal to remake society through the regu-
latory process. These young lawyers assumed a major role in
implementing New Deal legislation before departing the agencies
for judgeships and more lucrative private practices in Washington,
leaving behind a corps of scientists, engineers, and less highly cre-
dentialed lawyers to carry out the nitty gritty day-to-day regulatory
functions.6

The regulated industries did not sit idly by and accept the threats
that regulatory agencies posed to their autonomy and, more impor-
tantly, to their economic and social power. In each era, regulatees
fought back through trade associations, through industry-
dominated private institutions such as the National Association of
Manufacturers, the Chamber of Commerce, and the Liberty League,
and through well-placed lawsuits challenging the constitutionality of
the regulatory ^statutes and the legality of administrative actions
taken pursuant to those laws. Although the regulated industries
generally acknowledged the need for limited government intrusions
into private relationships, most would have preferred to channel
such intrusions through judicial application of the common law and
broad statutory standards like those articulated in the antitrust
laws.7 The Progressive Era statutes were substantially undermined
by Supreme Court decisions holding state and federal regulatory
statutes unconstitutional under an expansive view of the contract
clause and a judicially inspired notion of "substantive due process."8

Two of the most important New Deal statutes fell to the nondelega-
tion doctrine, which holds that Congress may not engage in stan-
dardless delegation of legislative power.9 After Justice Owen
Roberts' alleged "switch in time that serves nine,"10 judicial thinking
evolved rapidly and significantly from a grudging resistance to an
open-armed acceptance of the activist regulatory state and a recog-
nition that to a very large extent government intervention would
take place at the federal level.11

Shifting from a substantive to a procedural attack, the regulated
industries in 1947 secured the enactment of the Administrative Pro-
cedure Act, which judicialized much administrative practice and
provided for substantive judicial review of the rationality of individ-
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ual regulatory activities.12 The industries hoped thereby to place the
fate of the New Deal agencies in the hands of a judiciary that might
be more sensitive to their economic concerns.

In reacting to the consumer and environmental statutes, the reg-
ulated industries for the most part abandoned the constitutional at-
tack, although an occasional judicial utterance inspired renewed
hope in a new generation of nondelegation doctrine proponents.13

Because most of the newer statutes specified informal rulemaking
as the preferred procedural mode, few courts were willing to find
procedural irregularities in the activities of the consumer and envi-
ronmental agencies. A modern judicial tradition of relatively lenient
substantive review of administrative action, stemming from a Su-
preme Court dominated by Roosevelt appointees, made substantive
judicial review a gamble. The industries therefore turned to Con-
gress for help.

In a bold tactical stroke, the regulated industries and their allies
in academia adopted the "reform" banner as their own, and during
the 1980s they launched a new "regulatory reform" movement. The
intellectual foundation for this enterprise was poured in the eco-
nomics departments and the business and public policy schools of
the nation's prestigious universities. It received a strong political, if
less academically sophisticated, impetus from a constant flood of
quasischolarly tracts written in privately sponsored "think tanks" like
the American Enterprise Institute and the Brookings Institution.

Starting with a presumption that minimally regulated markets
achieved the best distribution of goods and services, these scholars
and essayists were pessimistic about the efficacy of regulation as an
instrument of social change. They tended to rank liberty higher
than equality in their scale of values, and they warned that too
much safety or environmental protection could be inefficient. In
those (presumably rare) instances in which they deemed govern-
mental intervention into private arrangements to be justified, they
expressed a strong preference for economic incentives, rather than
the "command and control" regulations that typified the new con-
sumer and environmental statutes. Finally, the regulatory reformers
insisted that government should not act to achieve a particular so-
cial goal until it had thoroughly analyzed the impact of such inter-
vention on other social goals. In particular, the new agencies should
not promulgate new rules until they had analyzed their projected
costs and benefits.

Riding the crest of popular dissatisfaction with regulatory agen-
cies in the late 1970s, this new regulatory reform movement swept
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into Washington intent on changing the standard operating proce-
dures of old-line agencies like the Interstate Commerce Commission
and the newer agencies like the Environmental Protection Agency.
By far the most successful reform tool was the nonstatutory "Regu-
latory Impact Analysis" requirement, under which executive agen-
cies had to prepare written assessments of the costs and benefits of
major regulations. Like the Environmental Impact Statement (EIS)
requirement of the National Environmental Policy Act, from which
it drew its inspiration, the Regulatory Impact Analysis (RIA) re-
quirement created an institutional vacuum. The agencies needed a
staff to write the regulatory analyses.

During the 1980s, a cadre of young economists and recent gradu-
ates of public policy schools, like the Kennedy School at Harvard
and the LBJ School at the University of Texas, poured into Wash-
ington to fill the void. Like the "happy hot dogs" of an earlier era,
these reformers were young, bright, ambitious, confident, impa-
tient, and sometimes a bit arrogant. If the "happy hot dogs" went to
Washington to save the world from the evils of big business, these
young regulatory analysts made the pilgrimage to save the world
from big government. Unlike the "happy hot dogs," their goal was
not to oil the gears of government to hasten social change; rather, it
was to resist precipitous governmental intrusion into the private
economy. Conscious of limited resources, they were concerned about
the wasteful side effects of regulation. They were skeptical about im-
plementing high-sounding principles in the real world of greedy
beneficiaries and opportunistic politicians. David Stockman, not
Louis Brandeis or Ralph Nader, was their role model. They reveled
in numbers, they rejoiced in keen "analysis" (which usually meant
applying the paradigms of neoclassical economics to regulatory
problems), and they relished a good bureaucratic fight. They were
front-line guerrillas in the so-called Reagan revolution against
regulation.

This book is about these skeptical young regulatory analysts and
the roles that they have played and continue to play in modern reg-
ulatory agencies. It is also a book about analysis, its strengths and
weaknesses. Although many bureaucratic battles during the Reagan
years were noisy and contentious, it is difficult in the political arena
to oppose the concept of analysis. Who can argue with the proposi-
tion that agencies ought to think before they act? Yet, the recent
experience recounted in this book demonstrates that the matter is
not so simple. Analysts perform a valuable service to regulatory de-
cisionmakers when they lay out in a comprehensible fashion all of
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the realistic options and the advantages and disadvantages of each.
But this function is not easily implemented. Creative alternatives are
hard to find, data analysis is expensive, cost-and-benefit assessment
models are inaccurate, biases can subtly creep into "objective" anal-
yses, and the uncertainties are sometimes so huge and pervasive as
to render the concept of objectivity virtually meaningless. More dis-
turbing still is the frequent use of analysis to advance hidden policy
agendas, providing a "scientific" veneer for decisions otherwise
reached on political grounds. When examined in the real world, the
virtues of regulatory analysis seem less obvious and its limitations
more apparent.

An open-eyed view of analysis also reveals that it is many things to
many people. A politically astute five-page briefing paper summa-
rizing in layperson's terms the available information on a regulatory
problem and outlining the pros and cons of three or four regulatory
options can be a more useful analytical product than a three million
dollar, five-hundred-page quantitative analysis of dozens of options
replete with charts and tables. Although most advocates of regula-
tory analysis tend to view the latter format as the ideal, others rec-
ognize that heavy reliance on highly quantitative documents drafted
by a small professional elite can threaten democratic values in regu-
latory decisionmaking.

Part I of this book briefly recounts the history of regulatory anal-
ysis in the federal government and explains how the new breed of
regulatory analysts came to play a critical role in the rulemaking
process of the executive agencies. It describes the two cultures that
have evolved in the "program offices" and the "regulatory analysis
offices" of modern regulatory agencies. In particular, it focuses on
how the analysts see themselves and how they are perceived by their
counterparts in the bureaucracy.

Several case studies in Part II provide examples of the clash of the
two cultures in real-life bureaucratic contexts. The case studies pave
the way for the more abstract discussion of the analytical enterprise.
Part II presents an analysis of analysis itself. It examines some of the
virtues of analysis, some practical impediments to good analysis, and
some of the fundamental theoretical limitations that are inherent in
the enterprise.

Part III suggests some roles that regulatory analysts can play in
agency decisionmaking and proposes five models for structuring
regulatory analysis into the bureaucratic process. The model one
chooses depends on the roles that one wishes the analyst to play,
and the roles that the analyst should be assigned in turn depend



Introduction xvii
upon one's views about the virtues and limitations of the analytical
enterprise. The discussion in Part III draws on the actual experi-
ence of regulatory analysts during the early and mid-1980s as cap-
tured in hundreds of interviews with low- and high-level agency
employees in the following agencies: the Environmental Protection
Agency, the Occupational Safety and Health Administration, the
National Highway Traffic Safety Administration, the Federal Avia-
tion Administration, the Food Safety and Inspection Service, the
Animal and Plant Health Inspection Service, the Agricultural Mar-
keting Service, and the Agricultural Stabilization and Conservation
Service. Although changes have taken place in all of these agencies
during the administration of President George Bush, the basic
models remain available for future use.

Part IV examines two review mechanisms for regulatory analysis.
First, and most importantly by far, agency regulatory analyses are
reviewed by the Office of Management and Budget. That agency
attempts to ensure that analyses prepared by the agencies meet ac-
cepted criteria for analysis. But it often goes beyond mere quality
assurance and attempts to impose its own substantive views upon
the executive agencies. A second reviewing institution, the federal
judiciary, performs a much more limited review role. Although the
courts have had little impact on the evolution of the regulatory anal-
ysis requirement, the influence of the Office of Management and
Budget has been profound.

Finally, Part V draws some conclusions about the role that regula-
tory analysis should play in modern federal regulatory agencies. In
brief, the book concludes that regulatory analysis is a useful tool for
regulation if it is not applied too ambitiously and if it is not used
merely as an excuse to slow down or eliminate regulation. Although
the book takes a critical view of regulatory analysis, it is not in-
tended to "trash" the analytical enterprise. On the other hand, the
book cannot be read as a strong endorsement of regulatory analysis.
The discussion of the proper roles for the regulatory analyst is in-
tentionally left open-ended, partly out of the author's own ambiva-
lence and partly out of a desire to allow the reader to draw his or
her own conclusions.





PART I

The clash of regulatory cultures





CHAPTER 1

Rational analysis as regulatory reform

In the late 1960s and early 1970s, astute observers of federal regu-
lation concluded that the cumbersome adjudicatory procedures with
which agencies implemented most regulatory actions were ineffec-
tual.1 Responding to this criticism, many agencies began to use
informal procedures to promulgate rules of general applicability.
Rather than "put on a case" before an Administrative Law Judge
using expert testimony subject to cross-examination and various ev-
identiary limitations, agencies began to experiment with "paper"
rulemaking hearings in which the agency offered a proposed rule
and supporting data and analysis for broad public comment. At
roughly the same time, Congress enacted a new generation of safety
and environmental statutes that empowered, and often required,
agencies to govern through informal rulemaking. The "rulemaking
revolution" that resulted had the potential to expand enormously
the federal government's regulatory powers.

Three themes of regulatory reform
The rulemaking revolution had been under way for less than a de-
cade when regulated industries and some academics began to com-
plain that the federal agencies were going too far. Operating beyond
the range of effective political control, they were irrationally impos-
ing burdensome requirements on companies without taking into ac-
count their costs or assessing their corresponding benefits. These
criticisms and their associated prescriptions for change paraded un-
der the broad banner of regulatory reform.

Some of the critics longed for less burdensome times when ad-
ministrative agencies were more sympathetic to regulated industries.
Unconvinced of the social desirability of government intervention
into the marketplace, these critics argued that the only effective so-
lution to the regulatory morass was to remove the dead weight of
government regulation from the back of American industry. In this
view, regulatory reform meant "regulatory relief."2 To some propo-
nents relief meant retrenchment from the Progressive and New Deal
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innovations, which had by now become quite commonplace. To oth-
ers, it meant a less ambitious change in focus from a rules-oriented,
or command-and-control, outlook to a less intrusive goals-oriented,
or performanced-based, approach in which the agency allowed regu-
latees maximum flexibility to meet broad government-specified
goals.3 Although the natural targets of these criticisms were the stat-
utes that empowered the agencies to promulgate burdensome rules,
attempts to persuade Congress to ease the substantive regulatory
burden or to redirect the regulatory focus proved largely unavailing.

Most critics of the new social regulation, however, agreed that reg-
ulation in some form was necessary to a properly functioning soci-
ety. They argued that bureaucrats made bad decisions because they
were not sufficiently accountable to the President, to Congress, and
ultimately to the public. These critics offered various prescriptions,
including heightened presidential scrutiny, regulatory budgets, leg-
islative vetoes of final rules, and broadened public participation in
the rulemaking process. For them, regulatory reform meant bureau-
cratic accountability.

Still other critics believed that agency personnel were not suffi-
ciently analytical in thinking about regulation and its impacts on so-
ciety. If internal agency decisionmaking procedures incorporated
rational thinking analysts into the decisionmaking process, agencies
would inevitably reach sounder results.4

By the beginning of the 1980s, the regulatory reform movement
had achieved a high political profile, but it did not carry a unifying
theme. To some, regulatory reform meant regulatory relief; to oth-
ers, it meant bureaucratic accountability; to still others, it meant ra-
tional analysis. Whereas a thorough implementation of any one of
these themes might predictably complement the others, they do not
easily converge, and they can be at odds with one another in prac-
tice. For example, a rational analysis of an existing regulation might
indicate that the agency should increase its stringency, rather than
repeal it. But this analysis would run counter to the regulatory relief
theme and might defy the desires of a White House bent on reduc-
ing the role of the federal government.

Executive Order 12,291, promulgated in early 1981, attempted to
weave all three themes together by imposing extensive regulatory
analysis requirements on agencies, vesting the Office of Manage-
ment and Budget (OMB) with extensive review powers to ensure
political accountability, and imposing substantive decisionmaking
criteria on agencies (where not prohibited by statute) designed to
provide regulatory relief for regulated industries. Although this
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book will draw upon all three regulatory reform themes, it will focus
primarily upon the rational analysis theme, because it has been
more successfully implemented than the others.

Rational analysis and the two rulemaking cultures
Although the goal of rational agency decisionmaking seems unex-
ceptional, its proponents had in mind a very ambitious agenda.
They meant to interject a new and very different way of thinking
into a firmly entrenched bureaucratic culture.5 Following the con-
ventional nomenclature, we may label this new kind of thinking
"comprehensive analytical rationality."6 The term "comprehensive"
suggests that this kind of thinking ideally explores all possible routes
to the solution of a problem. The term "analytical" implies that it
attempts to sort out, break down, and analyze (quantitatively, if
possible) all of the relevant components of a problem and its possi-
ble solutions. The term "rationality" captures the pride that its pro-
ponents take in its objectivity and the dispassion with which it
debates the pros and cons of alternative solutions without regard to
whose ox is being gored. In practice, comprehensive analytical ratio-
nality has been dominated by the paradigms of neoclassical micro-
economics.

This kind of rationality contrasts sharply with the thinking that
has traditionally dominated the rulemaking process in most regula-
tory agencies, which I shall refer to as "techno-bureaucratic ratio-
nality." I use the term techno-bureaucratic to distinguish the
thinking that dominates highly technical rulemaking activities from
bureaucratic thinking in general.7 Techno-bureaucratic rationality is
a special brand of bureaucratic thinking that arises in the context of
regulatory activities that must grapple with highly complex (and of-
ten unresolvable) issues of science, engineering, and public policy.
Some of the existing models of bureaucratic thinking, such as Lind-
blom's perceptive "muddling through" model, are relevant to
techno-bureaucratic thinking, but do not capture the essence of bu-
reaucratic programs that have highly technical, scientific, and engi-
neering components. I use the word "rationality" because, unlike
many students of regulation, I do not believe that this kind of think-
ing is irrational per se. Techno-bureaucratic rationality is a rational-
ity built on a unique understanding of the regulatory universe that
is born out of frustrating hands-on experience with unanswerable
questions of extraordinary complexity. It is, in a sense, a "second
best" rationality that recognizes the limitations that inadequate data,
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unquantifiable values, mixed societal goals, and political realities
place on the capacity of structured rational thinking, and it does the
best that it can with what it has.

Techno-bureaucratic thinking in the traditional rulemaking culture

Under the traditional model of the rulemaking process that arose
out of the rulemaking revolution of the early 1970s, a statute, an
external petition, public pressure, or the agency's own discovery of a
problem provides the initial stimulus for rulemaking. An office
within the regulatory agency (the "program office") is assigned re-
sponsibility for determining the agency's initial response. At this
point the issue loses whatever high-level visibility it ever had and
becomes submerged within the bureaucracy while the program of-
fice generates a solution to the problem.

The program office is staffed largely by persons with technical
training in the field or fields with which the office generally deals.
Although most program office professionals have graduate degrees,
they generally would not be classed at the top of their fields. Their
primary responsibilities consist of gathering technical information,
evaluating its quality, assembling it into a coherent whole, partici-
pating in intra-agency working group meetings, drafting rule-
making documents for publication in the Federal Register, reading
and analyzing public comments, and drafting memoranda summa-
rizing the contents of various documents for upper-lever decision-
makers. Their goal is to shepherd the rulemaking process along in a
timely fashion to produce rules that will survive judicial and political
review.

Under the traditional model, the program office has many
sources of information. The agency might have a research office
that supports research aimed at producing information in a usable
form for rulemaking. The program office itself might contract with
independent consulting companies to study technical issues and pre-
pare reports suitable for rulemaking initiatives. Finally, program of-
fice staffers interact routinely with their professional counterparts,
and these interchanges can yield useful data and information.

The studies available to the program office invariably prove in-
conclusive, and the office encounters the dilemma of regulating in
the face of substantial uncertainty or doing nothing pending further
research. The natural tendency of the program office is to forge
ahead. Program office officials believe that they are judged by their
superiors on the basis of the number of rules that they produce
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over time. It can be difficult for a program office staffer to explain
to a superior that he or she has spent the last two years studying a
problem only to conclude that it needs further study. An employee
who reaches this conclusion too many times may not get fired, but it
is not likely to put him on the fast track to promotion. On a per-
sonal level, it is probably more rewarding to a program office staffer
to bring about a concrete resolution to a problem than to conclude
that the problem cannot yet be solved.

The solutions to regulatory problems under the traditional model
depend heavily upon professional judgment. Because the existing
data rarely compel a particular result, a lot of techno-bureaucratic
thinking is really grounded in a kind of intuition that is informed by
technical training and experience. The technical experts do not an-
alyze the problem and derive a solution so much as they "feel" their
way through to an answer, accommodating as many affected inter-
ests as possible along the way to reduce the external resistance to
their ultimate resolution of the problem.

The experts in the program office are not likely to look for just
the right mix of governmental intervention and regulatory expense
to optimize society's scarce resources. Given the uncertainties that
confound their assessments of the pertinent issues, the suggestion
that a solution could be arrived at through a careful balancing of
costs and benefits is farcical to program office staffers, who are in-
clined to regard economics as a soft science. Nor will the program
office attempt to define the problem in innovative ways or probe for
radically different solutions. At any given point in the gradual evo-
lution of a solution to a regulatory problem, the program office
considers only a very limited range of options. In the program office
view, the primary institutional goal is to produce rules that have a
reasonable chance of surviving the inevitable political and legal
attacks and that are capable to a tolerable degree of effective
implementation in the real world; it is a matter of secondary impor-
tance that the benefits of the rule can somehow be shown to exceed
its costs.

Once the program office has hit upon a solution to the problem,
it resists suggestions that it consider different alternatives to the
same regulatory ends. Because the problem-solving effort requires
substantial time and resources, the program office is especially re-
luctant to consider any options that would require it to go back
to the drawing board. This institutional resistance to change solidi-
fies as the agency's proposal progresses up the agency chain of
command.
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The program office typically drafts a "decision memorandum" for

the upper-level politically appointed decisionmakers. The memo
lists three options, discusses the first and last options in a cursory
fashion, discusses the second option in great detail, and recom-
mends that the agency adopt option number two. Unless the upper-
level decisionmakers are willing to devote substantial time to
studying the problem and the program office's proposed solution,
they will usually agree to option number two or some minor varia-
tion thereof.

At this point the proposal is published in the Federal Register for
comment. If the public comments reveal flaws in the staffs techni-
cal work or produce relevant technical data that the staff has not yet
examined, the program office will consider the comments, amend
the rationale, and perhaps even change the content of the rule. If
the comments are especially damaging, the staff may have to repro-
pose the rule with a new solution and rationale. However, for the
same reasons that the staff opposes internal suggestions for change,
it resists such suggestions in the public comments. Therefore, drastic
overhauls, although not unheard of, are rare.

There have always been exceptions to the techno-bureaucratic
model. Some program office officials have enough respect for eco-
nomics that they occasionally use marginal analysis in choosing op-
tions. Some agency heads demand that the program office consider
a broader range of options, whether or not it is so inclined. And,
undeniably, program offices on many occasions have elected to
study regulatory problems further, rather than attempting to solve
them immediately. Still, the foregoing description of the internal
rulemaking culture prior to the mid-1970s bears a reasonable re-
semblance to reality, and it is a fairly accurate description of the de-
cisionmaking processes in many agencies today.

The internal agency culture that the techno-bureaucratic model
describes has, to a greater or lesser degree, the following defining
characteristics:

Mission orientation. Unlike the vague "public interest" standard
that dominated early regulatory statutes, the newer statutes (and re-
cent amendments to older statutes) are often quite precise in defin-
ing regulatory goals. And the people who gravitate toward the
newer agencies are often attracted to those goals. For example, one
study of scientists in industry, academia and regulatory agencies
found that those in regulatory agencies like EPA and OSHA were
significantly more risk averse than the others and tended to be lib-
eral politically.8 The general perception that the agency has a mis-
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sion helps build morale and attract fresh talent to jobs that rarely
pay talented professionals as well as in the private sector. Although
most sensible bureaucrats recognize that society will not tolerate the
unrestrained pursuit of a single statutory goal, they are nevertheless
willing to elevate some goals over other competing considerations.

Action orientation. The program office staff perceives that it is eval-
uated in part on the quantity of rules and regulations that it pro-
duces, and it can therefore become impatient with delays. Although
program office officials not infrequently encounter difficulties in es-
tablishing and adhering9 to priority schedules, once a deadline has
been established (either at the behest of upper-level management
working under statutory or self-imposed deadlines or as a result of a
"bureaucracy forcing" lawsuit filed by an impatient beneficiary
group)10 the program office believes its job is to get the regulation
on the books in a timely fashion. Its tendency is to move forward
with rulemaking efforts, even when more study might enhance the
understanding of the problem.

Restricted planning horizons. Like many private institutions, the pro-
gram office cannot afford to spend much time studying the long-
range implications of its activities. Its action orientation and
perennial resource shortages focus its attention narrowly on the
present. The office is always too busy resolving today's problems to
think about tomorrow's.

Bounded options. Techno-bureaucratic rationality is inclined to nar-
row options early in the decisionmaking process and to be unrecep-
tive to new options that come to light later on. The very definition
of the problem may eliminate options. After the program office has
defined the problem, it quickly forecloses less attractive approaches,
and the technical staff rapidly heads down a fairly straight path to a
single solution. If that path ultimately proves unrewarding, the staff
backs up and heads down another likely path.

Turf consciousness. Perhaps the most powerful tendency of any pro-
gram in a regulatory bureaucracy is to protect and, if possible, ex-
pand its "turf." An office's turf consists of the regulatory issues that
come within its domain and the discretion it has to decide those is-
sues. Turf is defined in the first instance by an agency's organiza-
tional structure. Second, it is defined by the nature of the review
that an office's decisions must endure. The program office whose
recommendations move straight up the chain of command to the
head of the agency has more turf than the one whose recommenda-
tions must receive "sign-off review by several other offices within
the agency. Finally, turf is defined in other subtle ways, as by who
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chairs intra-agency working groups and who has direct access to
upper-level decisionmakers. Obviously, turf can depend heavily on
personalities and upper-level decisionmakers' perceptions of the ca-
pabilities of particular program offices, but it can also be a matter of
relatively permanent institutional arrangements. During transitional
periods, turf battles absorb an agency's institutional energies to a
surprising degree. It is not uncommon for a program office to be-
come so preoccupied with turf considerations that it loses some of
its sense of mission.

Engineer's professional perspective. The program offices are inhab-
ited largely by professionals: scientists, engineers, economists, law-
yers, and the like. A professional brings to the job a particular
perspective that defines the way duties are performed. The obser-
vation that engineers in an agency think more like engineers in the
private sector than like agency economists is both trite and true.11

Comprehensive analytical thinking in regulatory reform

The foregoing descriptions of techno-bureaucratic rationality draw
upon observations of the real-world decisionmaking process in reg-
ulatory agencies. It has never been an especially attractive brand of
rationality to detached thinkers in academia who craft ideal models
of rational decisionmaking. The regulatory reformers of the mid-
1970s who called for more rational decisionmaking had these highly
analytical models of rationality in mind. The term "comprehensive
analytical rationality" has been used in other contexts to describe
this sort of approach to regulatory decisionmaking.12 Edwards and
Sharkansky, for example, list the following essential elements of ra-
tional policymaking: (1) identify a problem and its cause(s); (2) clar-
ify and rank goals; (3) collect all relevant options for meeting each
goal and all available information on them; (4) predict the conse-
quences of each alternative and assess them according to standards
such as efficiency and equity; and (5) select the alternative that
comes closest to achieving the goal and is most consistent with the
standard of evaluation.13

The ideal regulatory bureaucracy, under this model, would react
to a petition for rulemaking, a statutory command, or public pres-
sure by assigning the matter to a regulatory analyst - a professional
with training in policy analysis or economics who knows how to an-
alyze a regulatory problem. The analyst would first define the prob-
lem as carefully as possible. Because comprehensive analytical
thinking depends so heavily upon the paradigms of neoclassical mi-
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croeconomics, the analyst would probably define the problem as one
of market failure. If no market failure could be identified, the ana-
lyst would conclude that there was no problem and recommend that
the market be allowed to function unimpeded.

Having identified the problem, the regulatory analyst would next
clarify and rank the agency's goals. This may have already been
done by Congress, but very often Congress articulates several some-
what inconsistent goals for a particular regulatory regime, in which
case the analyst would seek the guidance of upper-level policy-
makers.

The analyst would next call upon the agency's scientists and engi-
neers to identify as many technical options for addressing the prob-
lem as possible. The analyst also might suggest some alternatives
from the economist's arsenal, which includes performance-oriented
standards and assorted indirect incentives. The regulatory analysis
office would then "cost out" the options, an operation that would
yield an assessment of both the primary costs of the regulation to
the regulated industry and the secondary costs in terms of increased
prices to consumers, lost jobs, and foreign trade deficits. Agency sci-
entists and engineers would at the same time predict the benefits of
the various alternatives. If these calculations could be reduced to
monetary terms, then the costs and benefits of each option would
be computed, and the analysts would recommend that the agency
adopt the option for which the benefits exceeded costs by the great-
est amount. If benefits could not be stated in monetary terms, then
the analyst would attempt to state them in equivalent units, so that
the cost-effectiveness of different options could be assessed.

The defining characteristics of comprehensive analytical rational-
ity are very different from those of techno-bureaucratic rationality.
It should be noted, however, that although the preceding list of
characteristics of techno-bureaucratic rationality was derived from a
generalized description of the actual decisionmaking process, the
following description of the characteristics of comprehensive analyt-
ical rationality is based upon an abstract ideal that can never be
achieved in the real world.14

Neutrality. Comprehensive analytical rationality is first and fore-
most neutral. Regulatory analysts are never advocates of particular
policy goals, not even the congressional goals articulated in the
agency's statute, and they do not care whose oxen are gored. The
mission orientation of the program office is foreign to the regula-
tory analysis office. Regulatory analysis is grounded in facts and
analysis. It is up to the upper-level decisionmaker to rank goals; the
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analyst merely informs the decisionmaker how the options stack up
against those goals.

Objectivity. The analyst's assessment of the pros and cons of policy
options must rely upon hard facts and verifiable theories. It cannot
be based upon soft quasiempirical observations of the sort that
sustain editorial writers and motivate legislators. Most importantly,
the analyst's work product should not reflect his own subjective per-
sonal views about how the regulatory universe is or ought to be
structured. Although the scientists and engineers in the program
office readily acknowledge the virtues of objectivity, they are more
inclined to accept the limitations that poor or nonexistent data, in-
adequate models and general lack of resources place on objective
decisionmaking.

Quantitative orientation. The analyst prefers to quantify the consid-
erations that go into a policy decision to the fullest extent possible.
Analysts are therefore inveterate model-builders, constantly striving
to reduce nuance to numbers through statistical analysis, game the-
ory, and other sophisticated mathematical techniques.

Comprehensiveness. The regulatory analyst views problems compre-
hensively and is reluctant to abandon options until they are thor-
oughly analyzed and compared to other alternatives. Ideally, the
analyst is constantly on the lookout for fresh options that may have
escaped the attention of other agency officials. Program office staff-
ers believe in comprehensively analyzing the data relevant to the
single option being pursued at the moment, but they are reluctant
to spend resources comprehensively analyzing options that probably
will not be adopted in the end.

Thoroughness. The regulatory analyst scours every source of data
and information relevant to the policy choice. No datum is too in-
significant and no piece of objective information too trivial to be
factored into the analyst's equations. The analyst has a decided pref-
erence for undertaking more research and sponsoring further stud-
ies, rather than moving ahead simply to meet a deadline, as the
program office is inclined to do.

Consistency. Inconsistency is the analyst's hobgoblin. The policies
that an agency invokes to solve one problem should be the same
policies that it invokes to solve identical problems in the future. The
hierarchy of goals for policy analysis should not vary from problem
to problem, absent an explicit change in agency policies. Agency de-
cisions should not blow with the political winds. Consistency is also a
virtue for techno-bureaucratic rationality, but it is the less abstract
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sort of consistency that adopts a regulatory approach "because that's
the way we did it last time," without exploring in detail whether
consistency with more abstract policy principles calls for a different
approach this time.

Open-endedness. To the analyst, no decision is ever really final. Rec-
ognizing that previous decisions were based upon incomplete infor-
mation, the agency should undertake retroactive studies to assess
the accuracy of those decisions. New information may reveal that
previous assumptions were bad, thereby undermining prior deci-
sions based on those assumptions. The reranking of policy goals that
can occur with changes in administrations can mean that old deci-
sions are no longer optimal. Although the program office staffers
are always willing to take a new look at old regulations, they are
skeptical about the usefulness of opening old wounds and about the
effectiveness of spending agency resources reinventing the wheel.

Openness. The regulatory analyst believes that agency decisionmak-
ers should be willing to articulate publicly their decisionmaking cri-
teria. In addition, the analytical process itself should be open to
public scrutiny so that facts can be probed and assumptions chal-
lenged. The element of openness inherent in the concept of peer
review is well-ingrained in the program office scientists and engi-
neers, but they are sometimes leery of exposing technical analysis to
review by persons lacking professional credentials, such as curious
citizens who might be directly affected by a regulatory decision. At
the same time, although openness is the regulatory analysts' ideal,
they are at times hesitant to open up to public debate the psycho-
logical and political assumptions inherent in economic analysis of
regulatory issues.

Economist's professional perspective. The analyst's professional perspec-
tive derives to a very large degree from neoclassical microeconomics.15

This perspective gives the analyst a preference for market-oriented
solutions to regulatory problems and a distaste for "command and
control" solutions that substitute bureaucratic guidance for func-
tioning markets. The regulatory analysts' commitment to neoclassi-
cal economics represents to some extent a departure from
neutrality, because it adopts certain assumptions about human be-
havior about which reasonable minds can differ. It also leads to a
turf consciousness of sorts on the part of an agency's regulatory an-
alysts as they struggle with other offices in the agency to bring to
the attention of upper-level decisionmakers the special insights in-
herent in that discipline.
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The clash of rulemaking cultures

The two patterns of thinking described above represent two very
different approaches to solving regulatory problems. At first glance,
comprehensive analytical rationality may appear to be the more at-
tractive alternative. Techno-bureaucratic rationality has come to
terms with reality — the reality of poor and nonexistent data, resource
limitations, and time constraints. When forced to come to terms
with those same realities, comprehensive analytical rationality must
compromise some of its lofty ambitions. Nevertheless, most analysts
would argue that even substantially compromised, the comprehen-
sive analytical paradigm represents the better approach to decision-
making. And herein lies the rub of a clash between two dissimilar
rulemaking cultures.

Perhaps the stubbornest sticking point concerns the nature of
neutrality and objectivity. Techno-bureaucratic rationality does not
admit to subjectivity in its approach to regulatory decisionmaking.
Program office staffers maintain that their enthusiasm for objectiv-
ity is at least as ardent as that of the regulatory analysts. When they
have the luxury of hinging their recommendations on verifiable
facts, they are thrilled to do so. Unfortunately, in complex rulemak-
ing proceedings, facts are few and far between. The existing data
are sparse and always subject to varying interpretations. Because de-
cisionmaking cannot await the completion of all the studies that are
necessary to secure agreement, the agency must rely upon an
informed intuition often called "scientific" or "engineering judg-
ment." This judgment rests on training and experience, not subjec-
tivity or bias, and it is an acceptable alternative to doing nothing.

The program office further argues that the highly touted "neu-
trality" and "objectivity" of the regulatory analysis office is in reality
neither neutral nor objective, because comprehensive analytical ra-
tionality is so thoroughly dominated by neoclassical economics,
which is as much a moral philosophy as a science.16 The starting
point of the regulatory analysts - that the sole rationale for regula-
tion is to cure market defects - represents a bias against regulation,
because it implicitly recognizes efficiency as the only goal for regu-
lation. Fairness, equality, autonomy and other social goals have no
place in the analyst's cost-benefit calculus. Analysts assign the bur-
den of proof to the person advocating regulation. Because this bur-
den can rarely be met in a world dominated by uncertainties, this
represents a built-in bias against governmental solutions to society's
problems. This is the stuff of politics, not science.
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A second battleground concerns the role of time constraints in

decisionmaking. Analysts generally prefer to engage in a thorough
data-gathering and options-identification effort before making any
decisions that would have the effect of eliminating options. They
like to do research, build mathematical models, and make detailed
projections concerning the primary and secondary impacts of as
many options as possible. Indeed, analysts would have the agency
continue to study the problem even after the rule has been promul-
gated to determine whether the predictions and projections were
accurate, always with an eye toward changing the rule in light of
new facts and theories.

Program office officials respond that there will never be enough
time and money to consider all of the options that the human mind
can imagine. To place too many options on the regulatory menu
invites "paralysis by analysis." The program office simply cannot do
its job if it must "study the problem to death"; nor can it spend
significant resources "reinventing the wheel" when new evidence
about an old regulation comes to light. There are simply too many
pressing new problems to deal with, without reopening old wounds.

A third point of disputation concerns the extent to which the
agency should subject its reasoning process to intense public scru-
tiny. Although both the program office and the regulatory analysis
office advocate public participation in agency decisionmaking, they
invite it for somewhat different reasons. The program office seeks
public participation for the technical information that it can provide
to the engineers and scientists. Sophisticated participants can per-
form their own studies and gather data that the program office may
have missed. Program office staffers have little use for broad, non-
technical comments directed toward the policy implications of the
agency's action.

Although the regulatory analysts share the program office's desire
to receive technical comments on the agency's scientific, engineer-
ing, and economic analyses, they also value policy-oriented com-
ments. One of the primary purposes of regulatory analysis is to
relate factual conclusions in a straightforward way to an explicit pre-
existing policy framework. The public should be aware of the way
that the agency brings policy considerations to bear on regulatory
problems, so that the agency may ultimately be held accountable for
its actions in the political review process.

If the goal of regulatory reform is to bring comprehensive analyt-
ical rationality to bear on a preexisting rulemaking process that has
been dominated by techno-bureaucratic rationality, then the regula-
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tory reformer must accomplish one of two objectives. The reformer
must either purge the agency of techno-bureaucratic thinking and
replace the existing bureaucrats with analysts or erect a decision-
making structure that includes both modes of thought and har-
nesses the inevitable clash. The first option is unrealistic. An agency
that is required to make decisions involving highly technical subjects
within a reasonable time frame simply cannot avoid techno-
bureaucratic thinking. Part IV of this book is therefore devoted to a
search for procedural vehicles that are capable of avoiding the de-
structive tendencies of the clash between the two cultures, while
at the same time inducing a creative tension that brings out the best
of both cultures in a way that enhances the quality of agency deci-
sionmaking.



CHAPTER 2

Evolution of the regulatory
analysis program

Although agencies were never free to disregard the impact of their
rules on regulatees and the public, formal requirements that agen-
cies prepare documents detailing those impacts have existed for
about two decades. The idea probably originated with the National
Environmental Policy Act of 1969 (NEPA).1 NEPA's real bite was in
its requirement that agencies prepare an Environmental Impact
Statement (EIS) for every proposal for legislation or other major
federal action significantly affecting the quality of the human envi-
ronment. The EIS was required to describe: (1) the environmental
impact of the proposed action; (2) any unavoidable adverse environ-
mental effects; (3) alternatives to the proposed action; (4) the rela-
tionship between local short-term uses of environmental resources
and the maintenance and enhancement of long-term productivity;
and (5) any irreversible and irretrievable commitments of resources.2
Although agencies initially regarded NEPA as a wasteful impedi-
ment to the attainment of their programmatic goals,3 the courts de-
manded strict adherence to NEPA's analytical requirements, and the
agencies soon began to hire employees with expertise in environ-
mental impact analysis.

As the agencies began to write NEPA into their standard operat-
ing procedures, observers noted that compliance with NEPA's ana-
lytical requirements did not ensure that agency action comported
with NEPA's substantive goals.4 Indeed, cynics suggested that agency
staff often drafted lengthy EISs in excruciating detail to ensure that
busy decisionmakers would not read them and therefore would not
be influenced by them.5 Perhaps the most cogent criticism of the
environmental impact assessment process was that it presumed an
unrealistic decisionmaking process "characterized by abstract ratio-
nality and focused on a single responsible decision-maker who, even
if he did exist, could hardly be expected to undertake the investiga-
tion of alternatives that the Act requires."6 Less pessimistic observers
pointed to numerous instances in which agency actions were modi-
fied or abandoned in light of the environmental analysis contained
in an EIS.7 Some argued that the environmental impact assessment

17
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process forced agencies to do a better job of explaining their
decisions,8 and the agencies themselves frequently testified to the
value of NEPA analysis.9

Observing NEPAs power to enlighten and, perhaps more impor-
tantly, to delay agency initiatives, the Office of Management and
Budget (OMB) persuaded President Nixon to require the newly cre-
ated Environmental Protection Agency (EPA) and Occupational
Safety and Health Administration (OSHA) to send their proposed
regulations through an interagency "Quality of Life" review. The
agencies were required to prepare a summary of the costs of each
proposed regulation and its alternatives to accompany it through
the review process.10 According to a former Deputy Administrator
of EPA, interagency comments contributed important off-the-record
input into the decisionmaking process without public review.11 In
retrospect it appears that the Quality of Life review was intended
more as a vehicle for allowing other governmental agencies (and
their constituents in the regulated industries) to have greater private
access to EPA and OSHA decisionmakers than as a mechanism for
forcing those agencies to regulate rationally.

President Ford expanded the intragency review process to include
all executive agencies when he signed Executive Order 11,821, which
mandated that an Inflation Impact Statement (IIS) accompany all
"major federal proposals for legislation, rules and regulations."12

Responsibility for implementing the new program was delegated to
the Council on Wage and Price Stability (COWPS),13 a new agency
that was empowered by statute to review proposed rules and com-
ment upon them in rulemaking proceedings.14 In addition, OMB
promulgated a circular that specified in broad outline the proper
elements of an IIS. Although detailed operating procedures were
left to individual agencies, OMB's criteria reflected its determina-
tion that the inflationary impact of a proposed rule could best be as-
certained by comparing in a quantitative fashion the proposal's costs
and benefits in light of the costs and benefits of its alternatives.15

During the two-year period between the IIS program's inception
and a major reevaluation at the end of 1976, COWPS commented
on 23 of 41 IISs on regulations. Eleven of these comments were
made on the public record; the other twelve were made privately by
interagency memoranda.16

Once again, observers noted that agencies seemed to view the
program as an unavoidable paperwork hurdle to be negotiated,
rather than an analytical tool to be incorporated into the decision-
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making process. Too many IISs were prepared after the fact as post
hoc justifications for decisions previously reached on other grounds.17

The antagonistic relationships that often developed between COWPS
and the agencies delayed rulemaking initiatives and discouraged
meaningful dialogue.18 Most observers agreed, however, that the
program added to the agencies' analytical capabilities. Moreover, in
the minds of some, the program had a positive impact on public
participation in the rulemaking process, because it gave regulatees
ammunition with which to attack rulemaking proposals.19 On bal-
ance, the commentators, both inside and outside of government,
concluded that the program was worth pursuing.

President Carter expanded the Ford Administration's IIS pro-
gram and changed its direction somewhat in Executive Order
12,044.20 The new Executive Order broke regulations down into
three broad categories. A "significant" regulation could not be pro-
posed until the agency made eight specific findings concerning the
need for the rule, the burdens it would impose, and the absence of
less burdensome alternatives.21 The Executive Order further subdi-
vided the significant rules category into "major" significant rules,
which required a Regulatory Analysis (RA) and "nonmajor" signifi-
cant rules, which did not. The RA for a major significant rule was
to contain a succinct statement of the problem, a description of the
major alternatives, an analysis of the economic consequences of each
of these alternatives, and a detailed explanation for choosing one
alternative over the others.22 Significantly, Executive Order 12,044
did not explicitly require a cost-benefit analysis. COWPS retained its
role as critical analyst and commentator. In addition, President
Carter created the Regulatory Analysis Review Group (RARG),
composed of fifteen agencies (including COWPS) and chaired by the
Council of Economic Advisors, to review RAs and comment through
COWPS in agency proceedings.23 Although the RA requirement
lacked the IIS program's emphasis on quantitative cost-benefit anal-
ysis, the Carter Administration did not retreat from the basic thrust
of the Ford Administration program.

Within a month after assuming office, President Reagan re-
scinded the Carter Executive Order and replaced it with Executive
Order 12,291, which mandated an even more comprehensive pro-
gram of regulatory analysis.24 The purpose of the new Executive
Order was "to reduce the burdens of existing and future regula-
tions, increase agency accountability for regulatory actions, pro-
vide for presidential oversight of the regulatory process, minimize
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duplication and conflict of regulations, and insure well-reasoned
regulations. . . . "2 5

Unlike its predecessors, Executive Order 12,291 was intended to
impose substantive restrictions on agency rulemaking as well as
analytical requirements. Specifically, regulations were, "to the extent
permitted by law," to adhere to the following requirements:

(1) Administrative decisions shall be based on adequate informa-
tion concerning the need for and consequences of proposed
government action;

(2) Regulatory action shall not be undertaken unless the poten-
tial benefits to society for the regulation outweigh the poten-
tial costs to society;

(3) Regulatory objectives shall be chosen to maximize the net
benefits to society;

(4) Among alternative approaches to any given regulatory objec-
tive, the alternative involving the least net cost to society shall
be chosen; and

(5) Agencies shall set regulatory priorities with the aim of maxi-
mizing the aggregate net benefits to society, taking into ac-
count the condition of the particular industries affected by
regulations, the condition of the national economy, and other
regulatory actions contemplated for the future.26

The analytical tool was renamed Regulatory Impact Analysis
(RIA). An agency was required to prepare a Preliminary Regulatory
Impact Analysis (PRIA) for proposed "major" rules and a Final Reg-
ulatory Impact Analysis (FRIA) for final major rules.27 The RIA
had to contain:

(1) A description of the potential benefits of the rule, including
any beneficial effects that cannot be quantified in monetary
terms, and the identification of those likely to receive the
benefits;

(2) A description of the potential costs of the rule, including any
adverse effects that cannot be quantified in monetary terms,
and the identification of those likely to bear the costs;

(3) A determination of the potential net benefits of the rule, in-
cluding an evaluation of effects that cannot be quantified in
monetary terms;

(4) A description of alternative approaches that could substan-
tially achieve the same regulatory goal at lower cost, together
with an analysis of this potential benefit and costs and a brief
explanation of the legal reasons why such alternatives, if pro-
posed, could not be adopted; and
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(5) Unless covered by the description required under paragraph

(4),.. . an explanation of any legal reasons why the rule can-
not be based on the requirements [quoted above].28

Like the Carter Administration RA, the Reagan Administration RIA
required an analysis of alternatives, but the RIA more closely resem-
bled the Ford Administration IIS in its specification of cost-benefit
analysis as the preferred form of analysis. Although Executive Or-
der 12,291 explicitly required benefit analysis, it recognized that not
all benefits could be quantified in monetary terms. In addition, it
added a new requirement that the agency identify the beneficiaries
and losers of the regulation. If the agency was unable to reach the
Executive Order's substantive goals - for example, if its statute dic-
tated a different result — the RIA had to explain why it could not do
so. This marked a major institutional departure from the Carter
Administration program under which the burden was on the
COWPS or RARG to demonstrate that a regulation was not cost-
effective.29

The threshold definition of "major" rule paralleled the definition
of "major significant" rule in Executive Order 12,044. A "major
rule" was any regulation that was likely to result in:

(1) An annual effect on the economy of $100 million or more;
(2) A major increase in costs or prices for consumers, individual

industries, Federal, State, or local government agencies, or
geographic regions; or

(3) Significant adverse effects on competition, employment, in-
vestment, productivity, innovation, or on the ability of United
States-based enterprises to compete with foreign-based enter-
prises in domestic or export markets.30

OMB was given complete discretion to designate any rule as major31

and to waive the RIA requirement for any major rule.32 OMB was
required to prescribe detailed threshold criteria,33 and it was re-
sponsible for determining the adequacy of the contents of RIAs.34

An agency could not go forward with a proposed or final rule until
disputes with OMB were resolved.35

Soon after President Reagan signed Executive Order 12,291,
OMB issued a memorandum entitled Interim Regulatory Impact
Analysis Guidance (Interim Guidance),36 to help the agencies in
RIA preparation. Operating on the presumption that the unim-
peded market should be the preferred norm, the Interim Guidance
strongly invoked the economist's paradigm. It cautioned that regula-
tory programs rarely perform perfectly and suggested that Regula-
tory Impact Analyses should compare the presently existing imperfect
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market with an imperfectly functioning regulatory program. The
Interim Guidance also required agencies to consider alternative
levels of stringency, alternative effective dates, alternative methods
of assuring compliance, alternative market-oriented regulatory ap-
proaches and alternatives beyond their statutory authority.37

Finally, the Interim Guidance expressed a strong preference for
quantification and monetization, and it suggested a discount rate of
ten percent for long-range effects. In cases where benefits were not
easily quantified, agencies were required to analyze the cost effec-
tiveness of proposals and their alternatives. Where uncertainties
plagued the cost and benefit estimations the agencies were to use
the "most likely assumptions" in quantitative modeling, but reason-
able alternative assumptions also had to be examined to test the sen-
sitivity of the results to changes in assumptions.38 OMB waited
several years to publish its Final Guidance, but it did not vary signif-
icantly from the Interim Guidance.39

OMB quickly began to exercise its review authority. During 1981,
ninety-five regulations were either withdrawn by agencies or returned
by OMB for reconsideration because of OMB's questions concerning
their consistency with Executive Order 12,291.40 In 1982, eighty-
seven regulations were returned to or withdrawn by the agencies.41

The rejection and withdrawal pace continued at about the same
rate throughout the decade. In 1988, for example, eighty-five reg-
ulations were either withdrawn or rejected.42 This represented only
3 to 4 percent of all of the rules that OMB reviewed, but we shall
see in Chapter 18 that OMB has had a very significant impact on
the relatively small universe of regulations that really matter.

The Bush Administration left the Reagan regulatory analysis
framework substantially intact. As Vice-President, Mr. Bush was the
titular head of the President's Task Force on Regulatory Relief,
which was empowered by Executive Order 12,291 to resolve disputes
between OMB and the executive agencies over the adequacy of
RIAs. From that vantage point, Vice-President Bush had an oppor-
tunity to see the RIA process in action. He apparently liked what he
saw, because President Bush has done little to change it.

All of the preceding analytical requirements were imposed on the
executive agencies by the President. The Regulatory Flexibility Act
of 198043 is the only law enacted by Congress that requires all agen-
cies to engage in systematic regulatory analysis. That statute is, how-
ever, limited to regulations that affect small businesses, small
organizations and small governmental jurisdictions, collectively re-
ferred to as "small entities."44 Roughly, this category includes busi-
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nesses with fewer than five hundred employees or less than $5
million in sales.45 According to Professor Verkuil's comprehensive
study of the act, its enactment represented "a stunning achievement
for the small business community and its representatives because it
requires virtually all government policymaking to be sensitive to
small business concerns."46

The goal of the act is to insure that agencies "fit regulatory and
informational requirements to the scale of the business, organiza-
tions, and governmental jurisdictions subject to regulation."47 To
achieve this goal, the act imposes several procedural requirements,
many of which had already been imposed by Executive Orders
11,821, 12,044, and 12,291. First, each agency must publish, at least
semiannually, a "regulatory flexibility agenda" of all proposed or
pending rules that are "likely to have a significant economic impact
on a substantial number of small entities."48 The agency must give
notice of the agenda to the Small Business Administration (SBA)
and to affected "small entities" to "assure that small entities have
been given an opportunity to participate in the rulemaking. . . . " 49

At the time that it proposes a rule in the Federal Register, the agency
must publish an Initial Regulatory Flexibility Analysis (IRFA) that
describes the impact of the proposed rule on small entities.50 A Fi-
nal Regulatory Flexibility Analysis (FRFA) must be published upon
adoption of the rule.51 Finally, each agency is required to develop a
ten-year plan to examine existing and proposed rules which might
have a "significant economic impact" on "a substantial number of
small entities."52

The act specifies in some detail the contents of the initial and fi-
nal RFAs. The purpose of the IRFA is to "describe the impact of the
proposed rule on small entities."53 The analysis must contain:

(1) A description of the reasons why action by the agency is being
considered;

(2) A succinct statement of the objectives of, and legal basis for,
the proposed rule;

(3) A description of and, where feasible, an estimate of the num-
ber of small entities to which the proposed rule will apply;

(4) A description of the projected reporting, recordkeeping, and
other compliance requirements of the proposed rule, includ-
ing an estimate of the classes of small entities which will be
subject to the requirement and the type of professional skills
necessary for preparation of the report or record;

(5) An identification, to the extent practicable, of all relevant
Federal rules which may duplicate, overlap or conflict with
the proposed rule.54
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In addition, the IRFA must analyze "significant" alternatives to the
agency's proposed action such as:

(1) the establishment of differing compliance or reporting re-
quirements or timetables that take into account the resources
available to small entities;

(2) the clarification, consolidation, or simplification of compli-
ance and reporting requirements under the rule for such
small entities;

(3) the use of performance rather than design standards; and
(4) an exemption from coverage of the rule, or any part thereof,

for such small entities.
The analysis of alternatives, however, need be undertaken only to
the extent that it is "[consistent with the stated objective of applica-
ble statutes."55

When the agency promulgates its final rule, it must prepare a
FRFA containing:

(1) a succinct statement of the need for, and the objectives of, the
rule;

(2) a summary of the issues raised by the public comments in re-
sponse to the initial regulatory flexibility analysis, a summary
of the assessment of the agency of such issues, and a state-
ment of any changes made in the proposed rule as a result of
such comments; and

(3) a description of each of the significant alternatives to the rule
consistent with the stated objectives of applicable statutes and
designed to minimize any significant economic impact of the
rule on small entities which was considered by the agency, and
a statement of the reasons why each one of such alternatives
was rejected.56

The agency is free to adopt either a quantitative or numerical de-
scription of the rule's effects or "more general descriptive state-
ments" if quantification is not "practicable or reliable."57

Liberal reference throughout the act to the Chief Counsel for Ad-
vocacy of the Small Business Administration indicates that Congress
expected that official to provide an oversight function. Executive
Order 12,291, in addition, gave OMB a coordinating role with re-
spect to the analysis, transmittal, review, and clearance provisions of
the Executive Order, the Regulatory Flexibility Act, and the Paper-
work Reduction Act.58 OMB promulgated a document entitled "In-
corporating Regulatory Flexibility into the Regulation Process:
Interim Guidance," which offered general guidelines to agencies on
the RFA program.59
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The foregoing history of analytical requirements in the federal

bureaucracy suggests a pattern of increasing commitment to com-
prehensive analytical rationality on the part of the President and, to
a lesser extent, Congress. After almost two decades of experience
with regulatory analysis, one would expect the agencies to have writ-
ten comprehensive analytical rationality into their standard operat-
ing procedures. The case studies in Part II demonstrate that
agencies have by and large adapted to regulatory analysis, but the
"analysis of analysis" in Part II suggests strong reasons for doubting
that the paradigm will ever come to dominate regulatory decision-
making to the extent that its advocates envisioned. Part III explores
five descriptive models of how regulatory analysis has in fact been
incorporated into real-world decisionmaking.





PART II

Regulatory analysis in theory
and practice





CHAPTER 3

Getting the lead out of gasoline:
EPA's lead phasedown regulations

Petroleum refiners have used tetraethyl lead since 1923 as an addi-
tive to boost the octane rating of gasoline and reduce "knocking."
By the mid-1970s, approximately 90 percent of all gasoline manu-
factured in the United States contained tetraethyl lead.1 Although
large gasoline refiners produced most leaded gasoline, a number of
smaller companies refined leaded gasoline and supplied tetraethyl
lead to large refineries.

Unfortunately, lead can be extremely toxic, especially to children,
in high concentrations. At very high blood concentration levels of
approximately 120 micrograms of lead per deciliter of blood (/i,g/dl),
lead can cause severe and irreversible brain damage. Children with
blood lead levels of over 80 to 100 fJLg/dl can suffer permanent cog-
nitive impairment. Lead can also have reproductive effects on both
men and women. At much lower blood levels of approximately 40
/xg/dl, lead can impair the synthesis of hemoglobin and cause
anemia.2

Lead is ubiquitous in the human environment. It is present in
food, water, air, soil, dustfall, paint, and other materials with which
humans come into contact. Human exposure to lead can come from
a variety of sources, including ingestion of food grown in lead-
contaminated soils, ingestion of lead-based paint, inhalation of air-
borne lead, and ingestion of dust contaminated with airborne lead,
the latter route being common among infants with pica, an afflic-
tion which causes them to eat dust and dirt.3 A major source of
human exposure to lead is airborne lead, and approximately 90 per-
cent of airborne lead comes from automobiles.4

Regulatory background
Congress enacted Section 211 of the Clean Air Act specifically to
empower EPA to regulate fuel additives like tetraethyl lead.5 Be-
cause tetraethyl lead "poisons" catalytic converters (Detroit's tech-
nology of choice for reducing conventional automobile pollutants),

29
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EPA in 1973 promulgated regulations requiring that converter-
equipped autos use only unleaded gas, defined to mean gaso-
line with less than 0.05 grams of lead per gallon (gpg).6 These reg-
ulations alone ensured that the demand for leaded gasoline would
decrease as consumers substituted new automobiles for older
models.

Under prodding from environmental groups, EPA published an
additional health-based lead phasedown rule in late 1973.7 All refin-
ers were required to limit the lead content of gasoline to 1.7 gpg by
January 1, 1975 and to 0.5 gpg by January 1, 1979.8 Because the
agency believed that small refineries faced special lead-time prob-
lems, it exempted them from the 1.7 gpg standard, but not the 0.5
gpg standard.9 Although EPA had originally proposed that the
phasedown be measured in units of grams of lead per leaded gallon
of gasoline (gplg), the final rule specified a "pooled" standard, in
grams per pooled gallon (gppg) under which a refiner that pro-
duced both leaded and unleaded gasoline could raise the lead con-
tent in its leaded gas (and hence the octane rating of that gas) if it
manufactured a correspondingly larger amount of unleaded gas.
The intent of the "pooled" standard was to encourage refiners to
produce unleaded gas. EPA worried that if motorists could not pur-
chase unleaded gas, they might switch to leaded gas, even though
this would violate the law and poison their catalytic converters.10

Reacting to the energy crises of the 1970s, EPA and the refiners
negotiated a series of extensions of the phasedown deadlines. EPA
gave refiners until October 1, 1980 to meet the 0.5 gppg standard,
and by that date a substantial number of large refineries were in
fact in compliance.11 At roughly the same time, Congress amended
the Clean Air Act to establish new limits for small refiners and to
prevent EPA from regulating further until October 1, 1982.12 EPA
then issued final regulations requiring all refiners, large and small,
to meet the 0.5 gppg standard by October 1, 1982.13

During this hiatus, small refiners flourished and a budding new
subindustry of small "blenders" arose to take advantage of the
exemptions.14 A blender would purchase inexpensive low-octane
fuel (often from foreign markets) and blend in enough high-octane
leaded fuel to bring the octane rating up to required levels.15 Al-
though the drafters of the 1977 Clean Air Act amendments almost
certainly did not anticipate this new subindustry, the blenders were
not anxious to see their profitable arrangement come to a halt in
October 1982.
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The February 1982 Proposal

By mid-1981 it was apparent that many small refiners and virtually
all blenders would not meet the October 1, 1982 deadline, but they
argued that the pooled (gppg) standard unfairly allowed large refin-
ers to add more lead to their leaded gas because they produced
more unleaded gas.16 They found a sympathetic ear in Vice-
President Bush's Task Force on Regulatory Relief, which concluded
that reexamination of the lead phasedown rule should be given high
priority under Executive Order 12,291.17 The lead phasedown rule
was an odd choice for the task force. Virtually all of the politically
potent major refineries complied with the rule, and EPA certainly
had more expensive rules on the books. But the rule offered an
ideal vehicle for demonstrating the Administration's concern for the
plight of small business at the hands of overzealous regulators. Al-
though EPA staffers cautioned that lead was a sensitive public
health concern and that rescission would not save much money for
the refining industry as a whole,18 the task force prevailed.

The Field Operations and Support Division of EPA's Office of Air
Quality Planning and Standards (the "program office") was given
the primary responsibility for drafting the proposal. A work group,
composed of representatives from that division, the Office of Policy
Analysis (OPA, or the "policy office"), and the Office of General
Counsel, was the relevant institutional unit.19 Because of the Bush
task force's interest, the rule received more than ordinary attention
from high-level political appointees in EPA.20

Initially, the newly appointed leadership at EPA believed that the
rule should be rescinded.21 But in a meeting with Joseph Cannon,
the head of the policy office, staffers predicted a political firestorm
if the agency rescinded the rule and speculated that the National
Association for the Advancement of Colored People would "come
unglued," because studies suggested that lead exposure was respon-
sible for lowering the IQs of ghetto youth. Shocked by this assess-
ment, Cannon was persuaded that the agency should not attempt to
rescind the rule.22 The agency therefore proposed a variety of op-
tions, including rescission.23

Faced with severe time constraints, the staff decided not to pre-
pare a Preliminary Regulatory Impact Analysis as required by Exec-
utive Order 12,291. The policy office instead hired a contractor to
prepare analyses of the economic effects of several plausible regula-
tory options. The contractor's reports were based on a computer
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model derived from a Department of Energy gasoline consumption
model.24 The results are displayed in Tables 3.1 and 3.2a-c.

Several aspects of the Tables stand out. First, they illuminate very
concisely the cost and lead reductions for a wide variety of options,
giving the decisionmaker a great degree of information and latitude.
Second, they clearly reveal the marginal costs for increasingly strin-
gent controls. For example, Table 3.1 shows that the savings of re-
laxing the standard for large refiners from 0.5 to 0.65 ($73 million)
is almost as much as repealing the standard altogether ($86 million).
Yet, repealing the standard would send 29,600 additional tons per
year into the air, while relaxing it to 0.65 would increase emissions
by only 16,640 tons per year. Third, the tables display the distribu-
tional effects of the averaging option. For all alternatives, averaging
reduces overall costs without increasing emissions, but small refiners
acquire a disproportionate share of the benefits.

The policy office used the contractor reports to calculate the cost
per ton of lead removed:

Large refiners
Current standard
0.65 gpg
0.8 gpg
Unlimited

Small refiners
Current standard
0.65 gpg
0.65 gpg with averaging
0.8 gpg
0.8 gpg with averaging
1 0 gPg
No limit

$ 1,762/ton
$ 380/ton
$ 30/ton

$ll,654/ton
$ 6,338/ton
$ 939/ton
$ 1,568/ton
$ 627/ton
$ 565/ton

The policy office further compared these costs with the cost per ton
of lead required to be removed under one of the agency's standards
for lead acid battery plants, which was calculated to be $13,900 per
ton for medium plants and $5,080 per ton for large plants.25 These
comparative figures demonstrated to the work group that most of
the options were at least in the right ball park.

The policy office made no attempt to identify the environmental
benefits of the existing protections. It may have been impossible to
predict accurately the extent to which each option would increase
lead blood levels and the extent to which mental impairment and



Table 3.1. Potential operating cost savings from lead regulation modifications (in millions of dollars)

Policy option

No lead limit
0.5 grams with averaging
0.65 grams, no averaging
0.65 grams with averaging
0.8 grams, no averaging
Large refiners at 0.5 grams,

small refiners at 1981 level
Large refiners at 0.65 grams,

small refiners at 0.8 grams
Large refiners at 0.65 grams,

small refiners at 1.0 grams
Large refiners at 0.65 grams,

small refiners at 1981 level
Large refiners at 0.65 grams,

small refiners at 1981 level
through 1983; thereafter at 1.0

Savings 1982
Large
refiners

86
0

73
73
86

0

73

73

73

73

Savings
Large
refiners

47
(15)
38
35
45

0

38

38

38

38

1983
Small
refiners

28
21
13
27
28

28

23

27

28

28

Total
refiners

75
6

51
62
73

28

61

65

66

65

Future savings3

Large
refiners

138
(16)
114
111
138

0

114

114

114

114

Small
refiners

72
44
39
70
59

72

59

70

72

72

Total
refiners

210
28
153
181
197

72

173

184

186

186

a Present value of all future savings.
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Table 3.2a. 1983 Refiner lead concentrations and resulting lead emissions

No lead limit
0.5 grams, no averaging
0.5 grams with averaging
0.65 grams, no averaging
0.65 grams with averaging
0.8 grams, no averaging
0.8 grams with averaging
Large refiners at 0.5

grams, small refiners
at 1981 level

Large refiners at 0.65
grams, small refiners
at 0.8 grams

Large refiners at 0.65
grams, small refiners
at 1.0 grams

Large refiners at 0.65
grams, small refiners
at 1981 level

Large refiners at 0.65
grams, small refiners
at 1981 level thru
1983; thereafter
at 1.0

Gasoline 1
(g/gallon)

Large
refiners

0.80
0.50
0.48
0.65
0.65
0.80
0.76

0.50

0.65

0.65

0.65

0.65

lead concentration

Small
refiners

1.25
0.50
0.76
0.65
1.06
0.80
1.25

1.25

0.80

1.00

1.25

1.25

National
average

0.83
0.50
0.50
0.65
0.65
0.80
0.80

0.55

0.66

0.67

0.69

0.69

Lead emission (tons/year)

Large
refiners

78,400
48,800
46,900
63,440
60,520
78,100
74,910

48,800

63,440

63,400

63,440

63,440

Small
refiners

8,870
3,550
5,450
4,610
7,530
5,680
8,870

8,870

5,680

7,000

8,870

8,870

Total

87,270
52,350
52,350
68,050
68,050
83,780
83,780

57,670

69,120

70,400

72,310

72,310

reproductive effects would correspondingly increase if more lead
was allowed into the environment. Still, the policy office made no
explicit attempt to grapple with the magnitude of the tradeoffs. In
addition, it paid very little attention to the distribution of costs and
benefits beyond the discussion of the impact of the averaging option
on large and small refiners.

The policy office representative searched for the "knee-of-the-
curve" in describing various options. Under this approach, the
agency examines the costs of increasingly stringent control technol-
ogies and mandates the technology just prior to the point at which
the cost curve slopes dramatically upward.26 The policy office rep-
resentative located the knee-of-the-curve at 0.65 gppg for large re-
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Table 3.2b. Cost of proposed lead phasedawn (1.112.5 grams per leaded
gallon): Regulations versus current 0.5 grams per gallon pool standard

Content
year

1983
1984
1985
1986
1987
1988
1989
1990

i

(

Annual cost
(million dollars) '.

(11)
36
80

116
142
156
130
94

743*

\verage gasoline
g/gallon)

Leaded

L.18
1.20
L22
1.24
1.26
1.28
1.30
1.33

lead content

Pool

0.51
0.46
0.41
0.36
0.33
0.31
0.28
0.25

"Average annual 93; total present value 515.

Table 3.2c. Cost of alternative lead standards versus 0.5 grams
per gallon standard

1.0/2.5 grams 1.2/2.5 grams
Year per leaded gallon per leaded gallon

1983 24 (23)
1984 74 4
1985 124 10
1986 148 88
1987 172 120
1988 180 136
1989 140 102
1990 110 80

finers, and then searched for a standard for small refiners that
would cost about the same amount per ton of lead removed.27

The policy office's analysis revealed that the averaging option
could produce considerable cost savings, regardless of the level of
the standard. The averaging approach would allow large refiners to
sell the "right" to add lead to small refiners and blenders that had
little or no capacity to produce unleaded gas. Large refiners would
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therefore have an incentive to produce more unleaded gas so that
they could sell more rights to small refiners and blenders. The total
amount of lead in the atmosphere, however, would not increase.

The program office was initially opposed to the averaging
concept,28 because of difficulties in monitoring lead trades to avoid
cheating. It also objected that lead emissions would not decrease as
rapidly, because large refiners would sell lead emission rights to
blenders and small refiners that otherwise would have gone
unused.29 Finally, program office officials were concerned that aver-
aging would lead to geographic "hot spots" in localities where gaso-
line suppliers were predominantly small refiners and blenders. They
feared that averaging would allow suppliers to sell leaded gasoline at
such discounts in such communities that rampant illegal fuel switch-
ing would result. Nevertheless, the program office acquiesced in in-
cluding the averaging option in the February 1982 Proposal.

After upper-level decisionmakers signed off on the noncommittal
proposal, it went to the Office of Management and Budget's (OMB)
Office of Information and Regulatory Affairs for determinations on
whether the RIA was adequate and whether the rule was consistent
with the Administration's policies. The Vice-President's task force
and OMB had initially preferred the rescission option,30 and this
precipitated a major showdown between OMB and top-level EPA
decisionmakers. The matter bounced back and forth between EPA
and OMB several times, with both sides remaining relatively intran-
sigent. Time was working in EPA's favor, however, because the Vice-
President had promised that EPA would act by the end of the year
and because the October 1982 deadline for small refiners was draw-
ing near. In the end, OMB approved EPA's multioption proposal.
OMB also acquiesced in EPA's failure to prepare a preliminary RIA
for the February 1982 Proposal. EPA was prepared to "paperclip"
its contractor's analyses together, add some "boilerplate," and call
the result an RIA, but argued that this would not be useful.31 Given
the time pressure, OMB agreed that it would be impractical to pre-
pare a formal RIA.

The February 1982 Proposal was surprisingly brief. EPA agreed
to consider alternative levels for the standard, including the 0.5
gppg, 0.65 gppg, 0.08 gppg, 1.0 gppg, and rescission options, and it
announced that it would also examine averaging schemes. The
agency further stated its willingness to consider alternative ways to
deal with small refiners, including deleting blenders from the defi-
nition of small refiner. Finally, EPA proposed to suspend the Octo-
ber 1, 1982 deadline for small refiners.
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Reaction to the proposal was swift and negative. Public interest

groups, public health professionals and an unusually large number
of individuals joined many large refiners in opposing any changes in
the 0.5 gppg standard.32 Public health groups cited recent studies
indicating that lead was toxic at lower levels than previously sus-
pected and that leaded gasoline was a more important contributor
to lead in blood.33 Particularly revealing was a new Public Health
Service survey of lead blood levels that detected a dramatic decrease
in lead levels in urban dwellers between 1976 and 1980. Many ar-
gued that the best explanation for this phenomenon was the 1973
lead phasedown standard.34 Environmental groups maintained that
the new evidence required the agency to tighten the standard or
ban leaded gasoline altogether, rather than relax restrictions. Even a
representative for the major petroleum industry trade groups real-
ized by April 1982 that rescission was not a politically viable
option.35 Many large refiners argued that it would not be fair to
rescind the 0.5 gppg standard after they had already installed the
technology for producing high-octane unleaded gasoline. But most
lead producers, small refiners, and blenders still favored rescinding
or relaxing the 0.5 gppg standard and continuing the small refiners
exemption.36

The public interest groups opposed the averaging concept for the
same reasons that initially motivated the program office's opposi-
tion. Many large refiners strongly supported averaging among all
refineries owned by a single firm, but most opposed interrefinery
averaging, fearing a complex entitlements scheme reminiscent of
the Department of Energy's notorious crude oil allocation program.
Some refiners and the Justice Department were concerned that
large refiners might abuse the resulting system for anticompetitive
purposes.37

Some commentators suggested that the agency convert the stan-
dard from a grams per pooled gallon to grams per leaded gallon
(the "leaded-only" option). Small refiners had always considered the
pooled standard unfair to refiners with little capacity to produce un-
leaded gasoline. Other commentators argued that a leaded-only
standard would be easier to administer and would effectively close
the blender "loophole." Environmental groups supported the leaded-
only approach on the ground that it would reduce the risk of hot
spots if averaging were allowed. The Department of Justice and the
Small Business Administration also endorsed the leaded-only ap-
proach, arguing that it would enhance economic efficiency and re-
duce the perceived unfair advantages of large refiners. Large refiners,
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however, argued that it would reduce the incentive among small re-
finers to install unleaded gasoline capabilities.38

The August 1982 Proposal
The public reaction to the proposal convinced top EPA officials that
the agency could not adopt the rescission option.39 Yet, Vice-
President Bush clearly wanted something done. The leaded-only op-
tion provided a vehicle for resolving the contending forces, because
it addressed the strongest complaints from small refiners while giv-
ing the appearance of being an effective deregulatory tool.40

The leaded-only option, however, posed the difficult analytical
problem of determining the appropriate level of lead in leaded gas-
oline. Dividing the total tonnage of lead added to gasoline under the
0.5 gppg standard by the number of gallons of leaded gasoline cur-
rently in production yielded a suggested standard of about 1.1
grams per leaded gallon (gplg). This would be much lower than the
current standard for small refiners, but was better for them than the
0.5 gppg standard. Adopting the averaging approach would amelio-
rate economic disruption for small refiners that had no capacity to
produce unleaded gasoline. Finally, converting to a leaded-only
standard could reduce the total amount of airborne lead. As de-
mand for leaded gas decreased as automobiles burning leaded gas-
oline were retired from the fleet, the total emissions of lead would
also decrease.41

During ensuing months, the policy office representative to the
work group commissioned several more economic impact studies.
One of the documents calculated the economic effects of moving
from a pooled standard to a leaded-only standard.42 Another study
examined the geographic hot spot question, identifying six urban
areas in which small refineries were likely to represent major con-
tributors of gasoline supplies.43 Once again, however, no thought
was given to fitting the information contained in the economic re-
ports to the RIA format.44

The program office continued to have doubts about the averaging
idea, but the policy office gradually persuaded that office that suf-
ficient enforcement capability existed to prevent fuel switching and
geographic hot spots. Moreover, because unleaded gasoline consti-
tuted more that 50 percent of all refined gasoline by mid-1982, the
program office became convinced that shortages of unleaded gas
and consequent fuel switching would not result.45 Air office officials
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were impressed by the substantial cost savings to small refiners that
would result from moving to a leaded-only standard.46

In August 1982, the agency withdrew the February Proposal and
proposed a 1.1 grams per leaded gallon standard for most refiners
and allowed averaging among all refiners.47 The proposal also con-
tained a separate standard for a narrow class of small refiners of
2.5 gplg.

Although the agency did not prepare a formal Regulatory Impact
Analysis for the new proposal, it did prepare an Initial Regulatory
Flexibility Analysis (IRFA). The IRFA listed and detailed the costs of
four options: (1) 0.5 gppg; (2) 0.4 gppg; (3) 1.2 gplg; and (4) 1.1 gplg
for large refiners with 2.5 gplg for small refineries. The analysis was
concise, but unsophisticated, consisting of little more than one para-
graph synopses of pros and cons. The IRFA noted that small refin-
ers "were fully cognizant of the effective date of the 0.5 standard
before they entered the business" and "should have been prepared
to meet a 0.5 pooled average on October 1, 1982."48

At the same time that EPA transmitted its proposal to OMB,
someone in EPA leaked the proposal to the press. This tactic made it
impossible for OMB to effect changes in the proposal privately. One
White House official complained that EPA "did not play by the
rules. . . . They left us very little room for maneuver."49 The Vice-
President's task force was pleased to see the agency propose a
leaded-only standard and a separate 2.5 gplg standard for a small
class of small refiners.50 OMB was attracted to the leaded-only
standard,51 but it objected to keeping the standard at a constant
level, arguing that the standard should gradually be increased from
1.1 gplg to higher levels as the demand for leaded gasoline
decreased.52 Although OMB was also pleased with the averaging
approach,53 it did not favor giving small refiners special consider-
ation. The policy office helped "broker" a deal between the agency's
program office and OMB by persuading OMB to accept a constant
standard in return for the Air office's acquiescence in the averaging
concept.

The Final Rule
While the outside comments on the August 1982 Proposal were
coming in, the policy office representative to the work group con-
tinued to commission economic studies.54 The new economic docu-
ments convinced program office doubters that averaging was not
likely to create geographic hot spots.55 In addition, a new scheme
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for requiring a paper record of every trade would reduce the in-
centive to cheat. Finally, EPA and OMB became convinced that,
despite industry objections, averaging would not be abused in an
anticompetitive fashion.57

The economic documents also demonstrated that although a 1.1
gplg standard would not be inexpensive (the total impact of the
standard was more than one billion dollars), neither would it cause
significant economic disruption. The cost curve below 1.1 gplg,
however, became very steep with costs increasing dramatically with
increasing stringency.58 In other words, the standard was very near
the "knee-of-the-curve."

The work group spent most of its time examining the desirability
of a small refiner exception. Recognizing that the most important
institutional proponent of special treatment for small refiners was
the Vice-President's task force, large refiners launched an intensive
and ultimately successful campaign to convince task force officials
that small refiners should not be given a special break.59 At this
point the major institutional parties - EPA, OMB, the task force,
the Small Business Administration, and representatives from the
White House — met to discuss how the agency would write its final
rule. The parties concluded that all refiners, large and small alike,
should be required to meet the same standard. The group further
concluded that a brief transition period would be appropriate to al-
low small refiners to install octane-boosting technology and to make
deals under the averaging approach.60

The decision to eliminate the small refiner exception forced the
agency to redo completely its Final Regulatory Flexibility Analysis
(FRFA). The FRFA dismissed two of the options identified in the
IRFA- 1.2 gplg uniform standard and 1.1/2.5 gplg for large and
small refiners, and in their place added three additional options - (1)
1.1 gplg uniform standard; (2) 1.1/1.9 gplg for large/small refiners;
and (3) 1.1 gplg uniform standard with a phase-in period for small
refineries and inter refinery averaging.61 The discussion of the 1.1
gplg uniform standard relied on the policy office's economic studies
to suggest that immediate imposition of the standard on small refin-
eries would put them at a competitive disadvantage for about two
years, at which time both large and small refiners would face equal
marginal costs. The document cautioned that an immediate switch
to a uniform standard might cause some companies to go out of
business, but suggested that averaging would reduce that risk. The
brief discussion of the 1.1/1.9 gplg standard suggested that that op-
tion would enable small refiners to avoid large capital expenditures,
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but noted that it would give small refiners a cost advantage and re-
sult in increased lead emissions over the uniform standard. The dis-
cussion of the 1.1 gplg uniform standard with a phase-in and
averaging indicated that this approach would allow small refiners to
modify their operations or purchase lead rights from large refiners
during the interim period in which small refiners and large refiners
faced differing marginal costs.

The October 29, 1982 Final Rule adopted a uniform leaded-only
standard of 1.1 gplg for large and small refiners, effective Novem-
ber 1, 1982.62 Small refiners could meet a relaxed 1.9 gplg standard
until July 1, 1983. Small refiners could purchase lead rights to meet
the standard, but they could not sell unused lead capacity to others
during the phase-in period. The definition of "small refiner" was
amended one more time to eliminate ambiguities.

Despite the agency's careful analysis, the U.S. Court of Appeals
for the D.C. Circuit struck down EPA's interim standard for small
refineries on January 26, 1983.63 The court held that EPA failed to
give adequate notice to small refiners that it might immediately re-
quire them to reduce significantly the lead content of their gasoline.
The opinion recounted EPA's assurances to these refiners that the
agency would take into account the lead time required for the con-
struction of additional equipment needed for compliance. Further,
the agency was unwarranted, said the court, in concluding that an
interrefiner averaging scheme would rapidly develop, thus permit-
ting the small refineries to meet the interim standard by purchasing
lead credits. Noting that its decision would leave EPA without a rule
limiting small refinery lead use, the court held that EPA could pro-
mulgate a temporary emergency rule. EPA accepted the court's in-
vitation and promulgated an emergency Final Rule reinstating the
lead content standards for small refiners in effect prior to November
1, 1982.64 The rule ultimately had a profound impact on the quan-
tity of leaded gasoline burned in the United States. According to the
American Petroleum Institute, leaded gasoline constituted only
about 10 percent of the 1990 gasoline market.65

Evaluation and conclusions
Quality of analysis

Although the agency did not prepare a formal regulatory analysis
on the lead phasedown regulations, the policy office provided the
work group with detailed and well-organized information on the
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costs of a large variety of regulatory options. Because the policy of-
fice, through its contractor, had access to a very sophisticated De-
partment of Energy model of gasoline usage, it could make fairly
reliable predictions. The reports helped the work group locate the
"knee-of-the-curve," assuaged program office fears about averaging
and hot spots, and addressed head-on the possible effects of not al-
lowing a small refiner exemption. The public comments on both
sides failed to challenge seriously the accuracy of the cost projec-
tions or to suggest more accurate projections. Unfortunately, such
accurate and uncontroversial cost projections are extremely rare for
health and environmental regulations. The lead phasedown experi-
ence may not be transferable to other industries.

On the other side of the equation, the benefits information was
very controversial. No one doubted that exposure to lead could
cause adverse health effects in human beings, but there was consid-
erable controversy over the definition of "health effect," the level of
lead exposure necessary to cause health effects, and the extent to
which lead from gasoline played a role in the total human exposure
to lead. Much of the agency's information came from its Office of
Research and Development, which was contemplating revisions to
the ambient air quality standards for lead. Still other information
came from a large National Academy of Sciences Report on lead
and from the ten-year survey of the Center for Disease Control. The
policy office took the survey data and, through mathematical mod-
eling, related it to leaded gasoline usage to draw the connection be-
tween reduced usage of leaded gasoline and reduced lead blood
levels in urban areas.

The policy office did not attempt, however, to quantify or mone-
tize the health effects of lead. Rather, the agency decided as a policy
matter that lead in gasoline should be reduced up to the point at
which it became prohibitively expensive. The policy office reports
helped the agency identify that knee-of-the-curve. Although the
policy office's cost information helped the agency choose from
among regulatory options, health considerations dominated the
rulemaking process.

Impediments to analysis

The agency's chief analytical impediment was the highly uncertain
state of existing information on the benefits of lead phasedown op-
tions. Because the agency was unable to resolve these uncertainties
in a "scientific" way, it had to make a policy-dominated determina-
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tion that the lead content of gasoline should be reduced to the knee-
of-the-curve. This was not the sort of finely tuned analysis of regu-
latory options that comprehensive analytical rationality envisions,
but it nevertheless helped to bring about an informed decision. The
agency understandably concluded that the costs of more extensive
analytical efforts outweighed the probable benefits.

Role of analysis

At first glance, one might conclude that the lead phasedown rule is
a good example of a failure of the RIA process, because no formal
RIA was ever prepared. Yet, if the goal is to bring comprehensive
analytical rationality to bear on the regulatory decisionmaking pro-
cess, then the lead phasedown experience represents some degree of
success. The policy office's representative on the work group com-
missioned the relevant economic reports, worked on several of the
important health studies, represented EPA in the deliberations with
OMB and the Bush task force, and pressed the program office on
the averaging idea. The policy office's documents also made agency
decisionmakers aware of the distributional impacts of the various
options by detailing the shifts in wealth between large and small re-
finers that would result. In brief, the policy office had a substantial
impact on the decisionmaking process.

Yet, comprehensive analytical rationality did not drive the deci-
sionmaking process, and it certainly did not dictate the outcome.
The work group did not attempt to evaluate the monetary value of
preventing a two-point decrease in the IQ of a ghetto child; nor did
it attempt to quantify the other health and environmental benefits
of decreased lead emissions. The policy office gave agency decision-
makers a fairly sophisticated understanding of the costs of various
options, but costs ultimately played second fiddle to subjective pub-
lic health concerns.

One major analytical breakdown was the failure of the IRFA to
consider the option that the agency ultimately adopted in its Final
Rule. This option may have been so far from the realm of possibility
at the outset of the rulemaking that no reasonable attempt to iden-
tify options would have discovered it. This seems unlikely, however,
because large refiners had been strong proponents of a uniform
standard for years and had made their position quite clear in their
comments on the February 1982 Proposal. A better explanation
may be that the agency did not devote much attention to the IRFA,
regarding it merely as a paperwork hurdle. Yet, had the agency
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devoted more attention to the uniform standard option in the
IRFA, it may have avoided the reversal that it suffered in the court
of appeals, which found that the agency had not given small refiners
adequate notice of the possibility that it would adopt a uniform
standard with a brief phase-in period.66

Finally, to the extent that the goal of regulatory analysis is regu-
latory relief, the lead phasedown experience represents an abject
failure. Although regulatory relief was unquestionably the motiva-
tion for reopening the lead phasedown issue in 1981, the regulatory
analyses did not support relaxing the standard, and one policy of-
fice study of the correlation between blood lead levels and previous
reductions in the use of leaded gas supported rather strongly a
more stringent standard. Ultimately, even OMB and the Bush task
force acquiesced in a standard that was more stringent than the
standard that the task force had originally wanted to repeal.



CHAPTER 4

Getting the dust out of the air:
EPA's ambient air quality standard
for particulate matter

One of EPAs most important functions under the Clean Air Act is
to promulgate and revise National Ambient Air Quality Standards
(NAAQSs) for ubiquitous air pollutants. The primary NAAQS for a
pollutant specifies an ambient concentration of the pollutant (ex-
pressed as micrograms of pollutant per cubic meter of air (/ig/m3))
that will protect the public health (including the health of susceptible
groups such as infants, asthmatics and the elderly) with an adequate
margin of safety. A secondary NAAQS is set at a level sufficient to
protect the public welfare. In setting the primary standards, EPA
examines the human health effects of pollutants, while secondary
standards focus on effects on wildlife, visibility, crops, man-made
materials, and the general ecology. States must write State Imple-
mentation Plans (SIPs) that impose emissions limitations on individ-
ual sources sufficient to meet the NAAQSs by specified deadlines.

Regulatory background
One of the very first NAAQSs was for "total suspended particu-
lates" (TSP), a generic term that refers to any particles that stay in
suspension in the air long enough to be captured by a designated
measuring device. This includes a wide variety of solid and liquid
particles that vary widely in size, stability and toxicity. Particulate
matter from coke ovens and diesel trucks contains highly carcino-
genic poly cyclic aromatic hydrocarbons; particulate matter from
West Texas cotton fields is mostly composed of relatively harmless
silicates. Congress in 1977 told EPA to reevaluate the TSP NAAQSs
by 1980 and at five-year intervals thereafter.1

The March 209 1984 Proposal
EPAs first step in revising the particulates NAAQS was to prepare a
criteria document setting out the available health and welfare infor-
mation about the pollutant. Late in the development of the criteria
document, the staff in the Office of Air Quality Planning and Stan-

45
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dards (the program office) began to draft a lengthy staff paper for
the Administrator setting out the pros and cons of several options
for possible standards. The staff paper concluded that the current
standard based on TSP was inappropriate for the health-based pri-
mary standards, because approximately one-half of the particles in-
cluded within the definition of TSP did not penetrate into the lungs
and were therefore relatively harmless. The staff recommended that
the basis for the primary standard be changed from TSP to partic-
ulates of less than 10 microns in diameter (PM10), and this recom-
mendation met very little resistance within the agency.2

Although the program office recommended that EPA continue to
set separate 24-hour and annual standards for PM10, determining
the appropriate ambient concentrations of PM10 for those standards
was much more controversial. First, virtually all of the available ep-
idemiological studies had used TSP, or "British smoke" (an even less
specific characterization of particulates than TSP), as the measure
of exposure of affected individuals. The staff therefore had to trans-
late the results of the studies from TSP and British smoke to PM10.
Because the proportion of TSP consisting of PM10 varies from
source to source and because the health effects of the various con-
stituents of TSP likewise vary, arriving at an adequate conversion
factor was no easy matter.

Second, the studies themselves were "subject to a number of in-
herent difficulties involving confounding variables and somewhat
limited sensitivity."3 Instead of attempting to characterize the large
uncertainties in detail, the staff paper took the novel approach of
subjectively characterizing the staffs conclusions about the likeli-
hood that persons exposed to various levels of PM10 would suffer
health effects. For the 24-hour standard, the staff concluded that an
increase in mortality or aggravation of bronchitis was "likely" at lev-
els (expressed in PM10) ranging from 350 to 600 /^g/m3 and "pos-
sible" at levels from 150 to 350 /xg/m3. For the annual standard,
adverse respiratory effects were "likely" at concentrations ranging
from 90 to 110 /ig/m3 and "possible" at concentrations ranging from
55 to 110 /ig/m3. No significant effects were noted at levels of 40 to
55 /Ltg/m3. The paper noted that due to the uncertainties in the
studies, the high end of this range (110 /ng/m3) "may not include any
margin of safety, and should not be considered as an appropriate
standard alternative." The paper also noted that at the lower end of
the range the effects were only "symptomatic" effects that were "un-
certain and small in comparison to baseline rates."4
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The staff paper was even more ambiguous with respect to the sec-

ondary (public welfare) standard. Although recognizing that fine
particles caused visibility problems, the staff paper did not propose
any quantitative limits. The staff paper also urged that the Admin-
istrator give consideration to "soiling and nuisance" effects in setting
a secondary standard, but noted that the "available data base on
such effects is . . . largely qualitative."5

While the program office was developing the criteria document
and the staff paper, analysts in the program office and in the Office
of Policy Analysis (the policy office), a suboffice at the Office of Pol-
icy, Planning and Evaluation described in Chapter 3, were drafting
the preliminary RIA. Although EPA had never undertaken a bene-
fits analysis for an ambient air quality standard, the policy office
believed that Executive Order 12,291 required at least a rudimen-
tary benefits assessment with respect to the range of options pro-
posed in the staff paper. When one of the regulatory analysts, Bart
Ostro, merged two sets of data to study lost work days due to par-
ticulates in the ambient air, the results were shocking. Even at cur-
rent exposure levels, which in most cases were below or only slightly
above the existing NAAQSs, exposure to particulates was "related in
a positive and significant way" to lost work days.6 Although this
study did not confirm that current exposures to particulates caused
any particular disease, it indicated that current exposures were mak-
ing people sick enough to miss work. The study had not, however,
undergone review by the Clean Air Scientific Advisory Committee
(CASAC), a group of prominent outside experts, because it was not
formally a part of the criteria document.

While the Ostro study was being peer reviewed for publication in
a scientific journal, it came into the hands of a statistician for U.S.
Steel Corporation. He called a statistician in the Office of Standards
and Regulations (the statistics office) to complain about the study.
This triggered a bitter exchange of memoranda within EPA. An
agency statistician concluded that the study had "little, if any, value
in clarifying the relationship of air pollution to health."7 A detailed
rebuttal by the policy office pointed out that the Ostro study had
undergone peer review by knowledgeable experts who found no
significant problems with it.8 The policy office circulated the statisti-
cian's critique to an outside expert, who found the criticisms "ex-
treme and unwarranted, laden with value judgements" and concluded
that they "did not invalidate the overall approach used by Ostro."9

The statistics office retaliated by commissioning a contractor (for
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$70,000) to critique the Ostro study. The statisticians remained con-
vinced that it was inappropriate to "hang a benefits analysis on the
Ostro study."10

Despite the controversy, the Ostro study played a prominent role
in a preliminary program office assessment of the costs and benefits
of various options for the primary standards. Based upon an analy-
sis prepared by Mathtech Corp. (which relied upon the Ostro study)
and data on costs provided by Argonne National Laboratories, the
assessment concluded that the most stringent extreme of the range
suggested in the staff paper would produce $132 billion in benefits
and only $1 billion in costs for a net benefit of $131 billion. None of
the less stringent options produced net benefits that were nearly so
large, even though the costs were reduced somewhat. Although the
Mathtech study was revised after peer review, its overall conclusions
were essentially unchanged. Benefits still greatly exceeded costs for
every option identified in the staff paper. Yet, the report acknowl-
edged that its "most likely" estimates could vary considerably, de-
pending upon the assumptions that went into them, including the
assumption that a human life was worth $1.59 million.11 When the
program office staffers expressed concern that the report relied
upon studies that had not been reviewed by the scientific advisory
committee, the policy office responded that studies rejected for use
in the criteria document could still be used for the benefits analysis,
which (unlike the criteria document) did not have to result in a sin-
gle point estimate of a "no-effect" level.12

Sensing that the staff might be moving toward an even more
stringent standard, the American Iron and Steel Institute threat-
ened high-level officials with a lawsuit if EPA did not immediately
promulgate a relaxed standard. The Institute questioned whether
the agency should prepare an RIA at all for the revised standard,
noting: "EPA has uniformly interpreted the Executive Order 12,291
as requiring an RIA only when there is an adverse impact on indus-
try, which would not be true in this instance. Because a proper re-
vised standard would be somewhat less stringent than the present
standard, there would be no adverse impact on industry."13 In other
words, RIAs should be prepared only when they indicate that stan-
dards should be relaxed. After the Institute reportedly made several
trips to the White House,14 OMB asked EPA for a briefing on the
preliminary benefits analysis, noting that the analysis "seems to re-
verse the logic of all experience to date" with RIAs.15

The Steel Institute also commissioned a review of the Mathtech
report by the CONSAD Research Corp. The CONSAD review criti-
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cized Mathtech for relying upon studies that had been rejected by
the scientific advisory committee, for applying the quantitative re-
sults of various scientific studies in "unacceptable" ways, and for ap-
plying inaccurate air quality data in "invalid" ways. Not surprisingly,
the CONSAD review concluded that the Mathtech report was "crit-
ically deficient and [was] scientifically unacceptable for any purpose
related to setting a revised air quality standard."16

As a result of these criticisms, the Mathtech report was substan-
tially revised in December 1982 and January 1983 to address several
different scenarios, including one using only studies that the scien-
tific advisory committee had reviewed and approved. Interestingly,
the calculations for this latter scenario showed that for one of the
options, the most stringent standard did not have the highest net
benefits.17

In February 1983, Administrator Anne Gorsuch, without being
briefed on the Mathtech controversy, decided to propose relaxing
the 24-hour standard by 18 percent to 180 /^g/m3 and relaxing the
annual standard by 41 percent to 55 Mg/m3> both expressed as
PM10.18 Reports of Gorsuch's decision precipitated an impassioned
protest from environmental groups, who alleged that the revision
would result in hundreds of deaths and thousands of extra illnesses
each year. Relying upon the Mathtech report, the environmental
groups urged EPA to propose even more stringent options.19 If the
Administrator had not previously known about the Mathtech study,
she was now made aware of its contents, ironically by the very
groups who had consistently insisted in court that such information
could not be considered in setting NAAQSs. A Jack Anderson col-
umn, relating in a somewhat muddled fashion the Mathtech results,
further ensured that the Administrator and the public were aware
ot its estimates.

The Steel Institute responded with a report severely criticizing
many of the studies that EPA had relied upon in preparing the cri-
teria document and the staff paper. Among other things, the report
pointed to one study that appeared to show that mortality decreased
as pollution increased.21 Even the steel industry scoffed at the no-
tion that pollution makes people healthier. Several Congressmen
from districts containing steel facilities also urged EPA not to set a
stringent standard.22

An uninitiated observer of this furious exchange might well won-
der whether the participants were reading the same studies and
reports. In fact, they were, but the uncertainties in the cost and
benefit projections were so large that the data could easily be
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manipulated to support virtually any conclusion within a very broad
range of possibilities. The battle was a very familiar one in which
numbers that nobody takes very seriously are tossed around like
so many hand grenades to defend positions staked out for other
reasons.

Events rapidly overtook the particulate standard, as Administra-
tor Gorsuch resigned in March 1983 and was replaced by William
Ruckelshaus. After a year-long hiatus, Ruckelshaus in mid-July 1983,
held a six-hour Options Selection-Rejection meeting with more than
twenty-five staff members on a Saturday morning. Ruckelshaus said
that he was frustrated that he could not consider the cost and ben-
efit information because of fears that the standard would be thrown
out in court if it appeared that the Administrator had considered
cost information. Ruckelshaus concluded that the agency should
propose a range of levels (expressed as PM10) for the primary stan-
dards to educate the public about the difficulty he faced in choosing
a single-number standard based on public health considerations
alone.23

EPA sent a draft of the proposal and the Preliminary RIA to
OMB in mid-December 1983.24 OMB initially took a hard-line posi-
tion that the agency should use the particulate rulemaking to chal-
lenge the notion that costs could not be considered in setting
ambient air quality standards. OMB threatened to take this argu-
ment to the "Meese level at the White House" if EPA did not agree.
EPA, however, adhered to its position, amply supported by two D.C.
Circuit court opinions,25 that the agency could not consider costs in
setting NAAQSs.26 Apparently OMB acquiesced, because the pro-
posed rule was published on March 20, 1984 without any indication
that the agency had changed its position on that issue.27

OMB also expressed interest in the fact that the analyses indicated
that the benefits exceeded costs by greater amounts as the standard
got more stringent. Confident that at some level of stringency, the
costs would begin to outweigh the benefits, one midlevel OMB ana-
lyst suggested that the agency examine even more stringent alterna-
tives. This analyst was, however, reversed within OMB, and EPA was
allowed to proceed ahead without complying with the directive in
Executive Order 12,291 that agencies should set standards at the
level at which net benefits are the highest.

In the March 20 Proposal, the Administrator noted that he had
not relied on the Ostro study as a basis for the proposal; nor had he
considered the Mathtech report28 or the PRIA, which relied heavily
upon the Mathtech study. The PRIA examined in detail the fol-



Getting the dust out of the air 51

Table 4.1. PMI0 alternatives analyzed

Annual arithmetic mean 24-hour

55 /xg/m3

55 /xg/m3 150 /xg/m3

55 /xg/m3 200 /xg/m3

55 /xg/m3 250 /xg/m3

70 /xg/m3 250 /xg/m3

48 /xg/m3 183 /xg/m3

lowing options, the most stringent of which (48 jig/m3 annual, 183
/xg/m 24-hour) was intended to be roughly the equivalent of the
current TSP standard expressed as PM10.

The cost analysis consisted of the following steps, each of which
contained enormous uncertainties due both to the absence of infor-
mation and to the poor quality of much of the existing information.
First, the agency estimated PM10 emissions from existing emissions
inventories, which were admittedly incomplete and inaccurate. Be-
cause the inventories used TSP units, the agency converted to PM10
by using a conversion ratio of 0.55 (PM10/TSP). The staff later de-
cided that the better approximation for most areas of the country
was 0.46. Because all of its calculations were based on the 0.55 con-
version factor, the PRIA merely noted that using the 0.46 ratio
would probably affect both cost and benefits analyses, but not the
overall ranking of the options.

Second, the agency assembled air quality data from monitors in
counties throughout the country.30 Because valid air quality data
were not available for all counties, regression equations were used
where possible to obtain estimates from incomplete data, or the
county was eliminated from the analysis. The analysis used the data
only from the monitor in a county indicating the highest concentra-
tion for particulates, even if other monitors in the county showed
much lower levels.

Third, EPA analysts used a "linear rollback" model to estimate fu-
ture emissions growth and future air quality.31 The analysis assumed
that all sources of particulates in an area accounted for air quality in
direct proportion to their emissions and inversely to stack heights.
The model further assumed that emissions reductions from sources
far away from a monitor in the monitored area would result in the
same degree of improvement in air quality as emissions reductions
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from nearby sources, even though many particulates fall to the
ground fairly rapidly. The model did not attempt to account for fu-
ture economic booms or recessions that might have dramatically af-
fected the linear projections.

Fourth, for all counties and subcounties determined to be in vio-
lation of the alternative at issue, a list of sources and control options
was developed. In an amazingly complex calculation, the projected
costs for coming into attainment were calculated for each plant on
the basis of a "model plant," with adjustments made for differing
sizes and operating parameters. This procedure was only good for
the limited number of industries for which EPA could hypothesize
model plants. Sources were not considered if control options were
not available or if there were insufficient data on file to permit cal-
culations, and the reduction load was apportioned among the re-
maining sources. The purpose of this exercise was to predict how a
state would impose requirements on individual sources in state im-
plementation plans. In reality, the states did not have to implement
the control options that EPA's model identified. Moreover, EPA as-
sumed that states would in fact force sources to meet the standards
by the deadlines, despite a long history in some states of missing air
quality deadlines.

Table 4.2 excerpts EPAs cost analysis.
Even larger uncertainties plagued the benefits analysis. Problems

stemmed "from a variety of sources, which include[d] limited and
sometimes conflicting scientific information, paucity of data, and
analytic techniques which have not always been thoroughly tested."
The result was a "relatively high degree of uncertainty regarding
the magnitude and precision of the empirical economic benefit
estimates."32 Like the cost analysis, the benefits analysis consisted of
several steps.33

First, a search of the literature (including the Ostro study) re-
vealed several categories of health benefits, some of which were
more clearly established than others. Second, the agency calculated
the extent of reduced exposure to particulates attributable to the
implementation of each of the alternative standards on a county-
by-county basis, relying on the same air quality data that it used in
the cost analysis. Third, agency analysts estimated the health and
welfare improvements resulting from the air quality improvements,
again on a county-by-county basis. Because these estimates were
based upon epidemiological studies that were clouded by large un-
certainties, they too were highly uncertain. Fourth, an economic
value was imputed to the estimated changes in health and welfare.
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Table 4.2. Total estimated nationwide costs: Full attainment (in billions
of dollars)0

Scenario6

PM10 (70,250)/89
PM10 (55,-)/89
PM10 (55,250)/89
PMlo(55,200)/89
PM10'(55,150)/89
PM10 (48,183)/89
TSP (-,150)/89
TSP (-,150)/87

Capital Annual cost'

2.2 0.4
5.8 1
5.9 ]
5.8 ]
8.2
7.8 1

14.0 5
15.0 5

.0
1.0
1.0
1.4
1.3
>.3
>.4

Discounted
present value**

1.4
3.8
3.9
3.8
5.3
5.0
9.0

11.0

"Costs were calculated in 1980 dollars and do not include the cost of (1) pre-1979
controls and (2) New Source controls tied to meeting NSPS or PSD requirements.
feKey: TSP (x,y)/z —  x = annual standard, y = 24-hour standard, z = attainment year.
fAnnual costs include operation and maintenance costs and annualized capital
charges. Annual capital charges were derived using an assumed 15-year equipment
life and a 10% real discount rate.
rfDiscounted Present Value represents the summation of the stream of annual opera-
tion and maintenance and capital payments discounted back to 1982 using a 10% real
discount rate.
'This PM10 alternative approximates the current primary TSP standards. The PM10
values were derived from the TSP values by applying the regression equations used to
estimate missing values in the air quality file and by applying the PMI0/TSP conver-
sion ratio of 0.55. The costs are lower than 55,150 alternative because the 24-hour
standards are controlling in most counties.

For some effects, property value studies allowed fairly direct esti-
mates. For mortality risks, the PRIA estimated the willingness of in-
dividuals to pay for the reductions in risk. For morbidity risks, the
analysis used average daily wages and estimates of medical expendi-
tures, but did not attempt to factor in pain, suffering and inconve-
nience. The agency relied on the Mathtech survey of the literature
to derive two possible values for reduced mortality risk: a low value
of $0.36 for a reduction of a risk of death by one in one million,
and a high value of $2.80 for the same risk reduction. Fifth, the
monetary results were discounted to present value using a very high
discount rate of 10 percent, and the benefits within each category
were then summed to obtain a national total.

Before the benefits from different categories could be aggregated,
the analysts had to address the complaints of EPA's statisticians and
industry groups that the analysis should not consider studies that
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Table 4.3. Incremental benefits for alternative PM10 and TSP
standards0: Full attainment (in billions of dollars)

Alternative Standard6

PM10 (70,250)/89
PM10 (55,-)/89
PM10 (55,250)/89
PM10 (55,200)/89
PM10 (55,150)/89

PM10
rf(48,183)/89

TSP (-,150)/89
TSP (-,150)/87

Aggregation

A

.37/2.0

.51/3.1

.51/3.1

.51/3.1

.55/3.5

.57/3.6

.65/4.2

.87/5.7

Procedure'

B

1.7/3.5
2.9/5.3
2.9/5.5
2.9/5.7
3.5/6.5
3.7/6.7
4.6/8.2
6.4/11.4

C

12/14
20/24
21/23
21/25
25/29
27/31
34/38
48/52

"1982 discounted present values in billions of 1980 dollars at a 10% discount rate.
The 7-year time horizon is 1989-95 and the 9-year horizon is 1987-95. Comparisons
between PM10 and TSP standards are in terms of TSP stringency, not particle size.
6Key: PM (x,y)/z —  x = annual standard, y = 24-hour standard, z = attainment year.
cFor each aggregation procedure/standard combination, two values are reported. The
first is based on a $0.36 for a unit reduction of 1.0 x 10"6 in annual mortality risk,
while the second is based on $2.80 for the same unit reduction.
rfThis PM,0 alternative approximates the current primary TSP standards. The PM10
values were derived from the TSP values by applying the regression equations used to
estimate missing values in the air quality file and by applying the PM10/TSP conver-
sion ratio of 0.55. The costs are lower than 55,150 alternative because the 24-hour
standards are controlling in most counties.

had not been approved by the scientific advisory committee. The
analysts finessed this problem by separating the information into
categories based upon the studies relied upon to calculate the ben-
efits. In Category A, the analysis only considered mortality and
chronic morbidity based upon two studies that had been approved
by the scientific advisory committee. Category B relied upon the
Category A studies plus an additional study on acute morbidity that
was used in the staff paper. Category C added the Ostro study on
acute morbidity.

The results for Categories A, B, and C are shown in Table 4.3.
Finally, the PRIA combined the cost analyses with the benefits

analyses to derive overall cost-benefit comparisons for each of the
alternatives and each of the information categories. The PRIA
noted that the cost-benefit analysis was not sensitive to distributional
considerations and transfers of wealth that might result from the
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Table 4.4. Incremental net benefits for alternative PM10 standards: Full
attainment (in billions of dollars)0

Alternative standard*

PM10 (70,250)/89
PM10 (55,-)/89
PM10 (55,250)189^
PM10 (55,200)/89
PMIO(55,150)/89rf

P M ^ S , ^ ) ^
TSP ( - . l S O ) ^
TSP (-,150)/87

Aggregation

A

-.58/1.1
-2.0/.58
-2.1/.53
-2.0/.56
-3.0/ - .03

-2.8A24
-5.3/-1 .8
-8.1/-3 .3

procedure'

B

.75/2.6

.38/2.8

.33/2.9

.36/3.2
-.03/3.0

.34/3.3
-1.4/2.2
-2.6/2.5

C

11/13
17/21
18/20
18/22
21/25

24/23
28/32
39/43

"1982 discounted present values in billions of 1980 dollars at a 10% discount rate.
Time horizons for 7- and 9-year standards are, respectively, 1989-95 and 1987-95.
Comparisons between PM10 and TSP standards are in terms of TSP stringency, not
particle size.
*Key: PM (x,y)/z — x = annual standard; y = 24-hour standard; z = attainment year.
Tor each aggregation procedure/standard combination, two values are reported. The
first is based on a $0.36 for a unit reduction of 1.0 x 10"6 in annual mortality risk
while the second is based on $2.80 for the same unit reduction.
rfThis alternative is dominated by another alternative with the same time horizon. An
alternative is considered to be dominated when another alternative provides the same
dollar benefits for smaller costs or greater dollar benefits for the same or smaller costs.
''This PM10 alternative approximates the current primary TSP standards. The PM10
values were derived from the TSP values by applying the regression equations used to
estimate missing values in the air quality file and by applying the PMI0/TSP conver-
sion ratio of 0.55. The costs are lower than 55,150 alternative because the 24-hour
standards are controlling in most counties.
^This alternative is dominated by another alternative with a longer time horizon.

adoption of a particular alternative. It further cautioned that its use
of "point estimates" might obscure the attendant uncertainties. The
results for Categories A, B, and C are set out in Table 4.4.

Table 4.4 reveals that the PRIA agreed substantially with the ear-
lier Mathtech reports: The benefits of the most stringent alterna-
tives exceeded the costs by the greatest amounts for Category C,
which relied on the Ostro study. Excluding the Ostro study resulted
in a more ambiguous assessment. In Category B, the benefits of all
alternatives outweighed the costs if the larger value for mortality
risks were adopted, and the current primary standard without the
current secondary standard appeared the most cost beneficial. Only
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if one relied upon Category A studies exclusively would a less strin-
gent standard be indicated.

The relevant interest groups reacted predictably to the March 20,
1984 Proposal. A coalition of environmental groups was harshly
critical of the proposal for even considering levels that would pro-
vide for no margin of safety. They also stressed that EPA should
have used the 0.46 conversion factor from TSP to PM10. They
pointed out that California had set its 24-hour PM10 standard at
50^g/m3, far below the 150 jig/m3 low end of EPAs proposed range.
Interestingly, the California agency had relied upon the Ostro
study.34

Industry groups were also dissatisfied with some aspects of the
proposal. The Steel Institute urged EPA to adopt standards in the
mid-to-upper end of the proposed ranges, arguing that to pick the
standards from the bottom end of the ranges would be "totally un-
necessary to protect the public health and would impose as much as
$4 billion in additional costs on the steel industry."3 The American
Mining Institute argued that an even smaller particle size (PM6)
should be used for the revised standard.36

The Final Rule
The agency held a public meeting in April 1984 to review the public
comments on the proposed rule. Of the 312 written submissions,
153 came from industry or industry groups, 93 from state, local,
and federal government agencies, 32 from environmental and pub-
lic interest groups, and 34 from private citizens. Not surprisingly,
most industry comments favored selecting a level from the upper
end of the proposed ranges, while most of the remaining commen-
tators favored levels at the lower bound of the ranges, and in some
cases even lower than the ranges suggested by the proposed rule.

The program office staff in 1985 amended the criteria document
and the staff paper to include the Ostro study and other studies
that had come in during the comment process.37 This time, how-
ever, the staff solicited the Clean Air Scientific Advisory Commit-
tee's comments on the Ostro study. Both the CASAC and the staff
recommended to Administrator Thomas that the final standard be
based on PM10 at the lowest end of the proposed range (150 fig/m3

24-hour, 50 iLglvn? annual) for the primary standards.38

The Office of Air Quality Planning and Standards regulatory an-
alysts prepared two addenda to the RIA, both of which drew upon
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Table 4.5. Estimated nationwide costs including reduction of residual non-
attainment (Scenario Bf'b

BTAC (106 $/yif DPV

Scenario 1989 1992 1995 1989 1992 1995 Total'

TSP (75,150)
TSP (75,260)
PMI0 (50,150)
PM10 (65,250)
PMI0 (50,150) TSP(90,-)
PM10 (65,250) TSP(90,-)

1,375 1,385 1,430 776 587 456 4,193
761 824 851 430 349 271 2,418
572 622 640 323 264 204 1,859
151 182 193 85 77 61 528
690 694 736 390 294 234 2,110
568 567 606 321 240 193 1,733

"All costs are in first-quarter 1984 dollars.
^Values were computed for each year from 1989 to 1995. Only three yearly values are
tabulated.
CBTAC: Before tax annualized cost.
rfDPV: 1983 discounted present value.
'Total for 7-year period, 1989-95.

further studies and analyses gathered during the comment period.
The Second Addendum took roughly the same approach toward the
cost analysis as the original PRIA, and it acknowledged that the "en-
tire process contained many analytic assumptions and used data
bases with known limitations."39 EPA amended its cost assessment
models in several ways to incorporate more sophisticated assump-
tions and better data. The new cost estimates, which are reproduced
in Table 4.5, projected costs through 1995.

The agency analysts incorporated fewer changes into the benefits
analysis. Perhaps the most important change was its more confident
reliance upon the Ostro study. The Second Addendum stressed that
since the publication of the PRIA, Ostro's work had been peer re-
viewed and published in two journals, and the agency considered
the functions used in that study "more applicable to the general
population than the ones used originally." Therefore, the benefits
tables in the Second Addendum did not distinguish between esti-
mates that relied on the Ostro study and those that did not. The net
result was "to increase benefits by approximately 15 percent for the
most stringent alternative examined."40 Finally, the agency increased
the value of a statistical life from $0.36 to $0.43 at the low end and
from $2.80 to $7.46 at the high end. The results are set out in Table
4.6. Because of the agency's increased confidence in the Ostro study,
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Table 4.6. Incremental benefits for alternative PM10 and TSP standards:
Partial attainment (in billions of dollars)0

Alternative standard*"

TSP (75,150)
TSP (75,260)
PM10 (50,150)
PM10 (65,250)
PM10 (50,150) TSP(90,-)
PM10 (65,250) TSP(90,-)

Aggregation

A

0.7/9.8
0.7/8.8
0.6/8.0
0.4/4.7
0.6/8.2
0.6/7.5

Procedure*

B

(

1.3/10.4
.1/9.3
.0/8.4

).6/4.9
1.0/8.6
1.0/7.8

D

43.4/167.2
35.8/139.1
28.5/112.2
15.8/65.5
30.2/118.4
26.7/105.9

"1983 discounted present values in billions of 1984 dollars at a 10% discount rate.
The time horizon is the 7 years from 1989 through 1995. Comparisons between PM,0
and TSP standards are in terms of TSP stringency, not particle size.
6For each aggregation procedure/standard combination two values are reported. The
first is based on a $0.43 for a unit reduction of 1.0 x 10~6 in annual mortality risk
while the second is based on $7.46 for the same unit reduction.
cKey: PM,0 or TSP (x,y) x = annual standard; y = 24-hour standard.

it was included in Category D, which is included in Table 4.6 instead
of Category C.

Once again, the calculations revealed that for most scenarios, the
benefits exceeded the costs by the largest amount at the most strin-
gent end of the spectrum of alternatives. Nevertheless, the Second
Addendum cautioned that "despite very significant improvements
made, there remain fundamental questions regarding certain as-
pects of the methodology used." For this reason (and because of
doubts about the legality of considering costs in setting NAAQSs),
"the agency has not considered this RIA in the review of the PM
NAAQS."41

On July 1, 1987, EPA published its final standards for particu-
lates. As expected, the agency decided to convert from TSP to PM10.
The 24-hour standard was set at 150 /Ltg/m3 with no more than one
expected exceedance per year. The annual standard was set at 50
/ig/m3 annual arithmetic mean. Finally, the agency decided not to
set a separate secondary standard, but rather replaced the original
secondary TSP standard with 24-hour and annual PM10 standards
that were identical in all respects to the primary standards.42 Thus,
the Administrator followed the advice of the staff and CASAC and
set the standards at the low end of the available options, which
roughly corresponded to the status quo.
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Evaluation and conclusions

Type and quality of analysis

Because the ambient air quality standards are so critical to the Clean
Air Act's regulatory scheme, EPA was willing to spend a lot of
money on the particulates RIA. That document was also viewed
throughout the agency as a test case for the use of regulatory analy-
sis in the air quality standard-setting process. The analysis was espe-
cially interesting in its bottom-line conclusion that for most options
within the relevant range, the benefits exceeded the costs, often by a
considerable amount. Only by rejecting all but the most rock-solid
scientific studies did it predict that costs outweighed benefits.

The regulated industry and some agency statisticians adopted a
strict "yes-no" approach to the available studies. Either the studies
were "scientifically adequate" and were therefore appropriately
factored into the analysis, or they were "scientifically invalid" and
therefore useless. The regulatory analysts in both the policy and
program offices, on the other hand, believed that all relevant infor-
mation was useful, although some of the studies might appropri-
ately be discounted because of problems in their protocols or in
their execution. Recognizing that the extent to which studies with-
out scientific advisory committee approval should be discounted was
not purely a "scientific" question, the analysts creatively drafted the
RIA to allow the decisionmaker (and consequently the public) to see
the impact on the cost and benefit predictions of rejecting certain
studies.

The outcome of this dialogue is critical to the analytical enter-
prise. If a regulatory analysis may only rely upon studies that are
determined to be "scientifically adequate" by a group of scientists
applying roughly the same criteria that they would use in deciding
whether to accept the study for publication in a scientific journal (or
some other criteria known only to themselves), then the analytical
effort is virtually useless. It is always possible for a well-paid consult-
ant to poke holes in even the best conceived empirical study, because
of the insuperable difficulties of obtaining and compiling informa-
tion in the real world. For example, if strict notions of scientific ad-
equacy governed the cost analysis, virtually none of the available
information could be used, because most cost studies rely heavily
upon telephone surveys and nonbinding estimates from pollution
control equipment vendors. An experienced analyst knows this and
attempts to convey to the decisionmaker a feel for the uncertainties
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that result from those inevitable imperfections in the available infor-
mation. The EPA analysts had to choose between using some ques-
tionable data to explore an important aspect of a regulatory
decision or leaving that aspect entirely out of the analysis. They un-
derstandably elected the former option.

Impediments to analysis

The chief impediment to the particulates analytical effort was once
again uncertainty in the available information. The RIA for the par-
ticulates NAAQS was the culmination of an extremely ambitious
intellectual enterprise. The task was filled with projection after pro-
jection, based on assumption after assumption, and undergirded by
very few hard facts. Necessarily, it left large uncertainties in its wake.

The analysts made an admirable attempt to reveal critical uncer-
tainties and to speculate as to how erroneous assumptions would
affect the analysis. The document did not, however, attempt to char-
acterize the uncertainties in any greater detail. More disturbingly,
the analysis used "point" estimates in its charts and graphs with-
out explicitly revealing the uncertainties in the projections, even
though virtually all of the numbers could be "off by orders of mag-
nitude. The quick reader (and the press) would naturally focus on
the numbers in the tables and thereby lose any appreciation for
the confidence with which the agency projected those numbers. One
of the air office analysts acknowledged that the RIA probably "over-
stated the certainties," but he was convinced that if it had ade-
quately characterized the full range of uncertainties, the document
"would not have gotten out of the agency."43 This begs the ques-
tion whether a disarmingly precise analysis should escape the agency
confines.

Another place in which the RIA ventured onto treacherous ter-
rain was its attempt to place explicit values on mortality risks. As we
shall see in Chapter 9, the subject of valuing lives is extremely con-
troversial, eliciting strong ideological reactions that cut across the
political spectrum. More than any other topic, it tends to distinguish
believers in comprehensive analytical rationality from others, irre-
spective of political beliefs or economic status. At this point it is suf-
ficient to note that the choice between the "high end" and "low end"
estimate for the value of reduced mortality risk in the PRIA made
the difference between a standard with positive and negative net
benefits for five of the eight alternatives using Category A data and
for three of the eight using Category B data.
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Role of analysis

To the great consternation of Administrator Ruckelshaus, the PRIA
played no role whatsoever in his decisionmaking process prior to the
March 20 Proposal, because he declined to read it. It seems clear,
however, that the analysts themselves were quite influential. Al-
though the range for the standards was dominated by "pure" scien-
tific considerations, the knowledge among lower-level work group
participants and midlevel managers that the benefits of even the
most stringent of the possible standards outweighed the costs except
under the most severe information limitations no doubt increased
their comfort with recommending that the Administrator choose an
option from the low end of the range.

The role of the "superanalysts" in OMB is less easy to assess. Staff
economists in OMB were at first skeptical of EPAs cost and benefit
projections because the analysis defied the conventional wisdom in
that office that agencies are bent on promulgating needlessly ex-
pensive regulations that drain society's scarce resources. Given an
opportunity to review the Mathtech report and the Ostro study,
OMB found some aspects that could stand improvement, but it did
not (like the petroleum and steel industries) insist that EPA ignore
the study. Yet, neither did OMB insist (as one of its top staffers ad-
vised) that EPA extend its analysis to even more stringent standards
to find the option with the greatest net benefits. Apparently, a con-
flict erupted in OMB between the purists who were devoted to anal-
ysis for its own sake and the "realists" who were keen on analysis so
long as it signaled less burdensome regulation but were willing to
ignore it when it argued for greater stringency. The realists carried
the day.



CHAPTER 5

Getting obstructions out of the
driver's view: NHTSA's field of
direct view regulations

The National Highway Traffic Safety Administration (NHTSA) was
created in the mid-1960s after Ralph Nader convinced the nation
that traffic safety depended as much upon the "nut on the wheel"
as the "nut behind the wheel." Although state highway safety agen-
cies are responsible for ensuring visual acuity for the human half of
the man-machine combination, NHTSA must ensure that the ma-
chine half does not unnecessarily obstruct the driver's view of the
road and of approaching hazards. The long-studied, but never im-
plemented "Field of Direct View" (FDV) standard was NHTSA's at-
tempt to establish requirements for a minimum field of view for the
driver, for light transmittance through windshields, and for the per-
missible size of obstructions (e.g. roof pillars and rear-view mirrors)
in the driver's field of view.

Regulatory background
Shortly after its creation, a NHTSA contractor reported that auto-
mobile rear-view mirrors were a major obstruction to driver vision
and that roof pillars in both the front and the rear of some auto-
mobiles created substantial "blind spots." The agency also became
concerned that windshield tinting could cause night visibility prob-
lems. The agency in April 1972 proposed a standard that would
set requirements for: (1) obstructions in the driver's fields of view;
(2) light transmittance levels of windshields; (3) visibility of the ve-
hicle's corners; (4) visibility of ground surface targets for trucks,
buses, and other such passenger vehicles; and (5) view obstruction
by sun visors.1

Comments on the proposal were "strong, critical and helpful."
Manufacturers agreed "in principle" with some of the proposals, but
they disagreed with the agency and among themselves as to how vis-
ibility requirements should be achieved. Glass manufacturers ob-
jected to rules that did not permit windshield tinting. Commercial
vehicle manufacturers complained that the ground visibility target

62
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rules would require them to change substantially the front-end
structure of their vehicles.2

Yielding to this uniform opposition, NHTSA commissioned four
more research projects,3 and the issue lay dormant for several years
until a more activist Administrator in 1977 directed the staff to re-
vive it.4 NHTSA issued a second notice of proposed rulemaking in
November 1978 that differed significantly from the 1972 proposal.5
Among other things, NHTSA dropped commercial vehicle ground
surface target tests, loosened the light transmission requirements,
and reduced the stringency of the rearward visibility requirements.

The December 1980 Final Rule
NHTSA does not coordinate its branches into formal work groups
to draft rules and rulemaking support documents. The Office of
Rulemaking (program office) first prepares a Rulemaking Support
Paper for an initiative. The support paper contains a technical anal-
ysis of the need for the rule and regulatory alternatives for meeting
that need. It also contains a rudimentary cost-benefit analysis and,
for Final Rules, an analysis of the outside comments on the rule.
The Office of Plans and Programs (the policy office) and the Office
of Chief Counsel review and critique the support paper. Then the
policy office prepares a regulatory analysis document containing a
more detailed and sophisticated assessment of the costs and benefits
of the options suggested in the support paper. The regulatory anal-
ysis document draws heavily upon the information in the support
paper, but the policy office also consults other sources of available
information. The regulatory analysis document for major rules be-
comes the formal RIA.

The agency had drafted a regulatory analysis for an early version
of the FDV standard in 1976 that concluded that the benefits of a
standard would be very speculative and small in number (12,600
accidents avoided, 40 fatalities avoided). Although the costs would
initially be high, they would not recur as auto manufacturers made
design changes to comply with the standard. The policy office saw
the issue at that time as "determining where the [newly elected
Carter] Administration stands on issues . . . which have common
sense linkage to accident reduction but no proven basis for
benefits."6 The policy office took the position that "a rule should
not be issued where the benefits are extremely speculative and
where a large number of assumptions are required to derive those
benefits."7
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The program office was also initially somewhat dubious about the

standard. In 1978, it told the Administrator that the benefits of the
draft proposed standard were not supported by accident data and
"[were] based on many assumptions that can be questioned."8 It cal-
culated that the proposed standard as revised would annually elim-
inate 1,300 accidents with 17 fatalities at a cost of $45 million, but it
noted that the costs would be reduced if auto manufacturers were
allowed a longer lead time. The head of the program office con-
cluded that: "If we were starting from scratch, I would not recom-
mend initiating the fields of view rulemaking. However, there is
international interest in it, the rule would be relatively inexpensive,
and the NHTSA has invested manpower and research monies in de-
veloping this regulation."9

During 1978, the program office circulated a draft of the support
paper and the policy office circulated copies of a draft regulatory
analysis document. The policy office was initially not persuaded that
the initiative should go forward, believing that the program office
had not really examined the reasons for not issuing the rule. But in
the early internal debates, the program office stuck by its guns.
When the analysts pressed it to identify the benefits of the regula-
tions, the program office responded that "seeing more is better than
seeing less" and that the standards were "directionally correct." Un-
daunted, the regulatory analysts urged the program office to quan-
tify the alleged benefits, demanding to know "how much safer."10

A lively internal debate between the Chief Counsel's office and
the policy office erupted when the lawyers inquired about the basis
for the analysts' benefits calculations. The analysis document esti-
mated that of all accidents in which automobiles strike pedestrians,
50 percent could be avoided by providing improved direct vision
and 50 percent resulted from pedestrian and driver negligence. The
attorneys wanted to know how the analysts arrived at these figures:
"If the assumption is totally arbitrary, the [document] should say so.
If it is based on some data or some other objective or even reason-
able intuitive basis, then say that."11 The Chief Counsel's office que-
ried: "What do the claimed benefit figures tell us or anyone if we
can't demonstrate the reasonableness of our assumptions? There is
no legal requirement anywhere for quantification based on sheer
guess work. Why do we do it?"12

The regulatory analysis office responded that the 50 percent as-
sumption was agreed to by the program office: "If Chief Counsel
has a better analysis, then I invite you to suggest an appropriate
number. This is not a pure world; everything cannot be proven by
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fact. I intend to retain this estimate unless I can be shown a better
one."13 To the more general question about the value of assumption-
laden quantitative analysis, the policy office replied: "I think in
certain cases, we owe it to the public to justify rulemaking through
quantification whenever possible. I think this is one case where we
would be negligent in not attempting to quantify the benefits, espe-
cially with the amount of research time and money spent."14

The agency spent most of 1979 trying to come up with better fac-
tual support for the standard. Ultimately, the Office of Research
and Development (the research office) gave up the effort for five
reasons: (1) the mass accident data files available to the agency
could not be broken down into vehicle body styles and usage types;
(2) even if they could be, only certain subsets of those categories
would have direct visibility problems; (3) the comparatively small
proportion of accidents attributable to direct view problems in cars
within each subset would probably be too small to yield statistically
significant results; (4) there were not sufficient data on the number
of miles driven by cars within various subcategories to estimate the
extent to which people were exposed to risks; and (5) data were
highly subject to fleet fluctuation and variations in reporting
thresholds. The research office concluded passively that "the getting
of any meaningful accident rate data is nearly hopeless."15

In internal meetings during late 1980, agency analysts demanded
more quantitative data for the regulatory analysis document. The
program office responded that there would be no retooling costs
and no recurring costs for the tinted windshields aspect of the reg-
ulation, but it did not attempt to quantify any remaining costs. It
also declined to quantify expected benefits from tinted windshields,
other than to note that fatalities were 30 percent higher at night
and that older drivers, who are more adversely affected by tinting,
constitute 12 percent of automobile drivers. With respect to the bin-
ocular obstruction standards, the program office found no recur-
ring costs, and it noted that retooling costs "have been minimized by
extending the effective date until 1985 model cars." It did not at-
tempt to quantify benefits beyond noting that two studies had asso-
ciated binocular obstruction in some cars with higher accident rates.
The monocular obstruction standards would likewise entail no re-
curring costs and would minimize retooling costs by extending the
effective date. Again, no attempt was made to quantify benefits.16

The policy office was not satisfied. To the analysts' primary criti-
cism that it had not quantified how many models would be affected
by the final standard, the program office responded that most of
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the models that had failed to meet the standards in the past would
now meet the somewhat modified standards, because "industry has
been considering the visibility requirements in recent years and de-
signing new models accordingly."17 This left the program office
open to the analysts' countercharge that "[i]f about all models do
meet the standard, then by definition, the benefits are almost nil
because the standard would not require any vehicle to be modified."
The program office responded that the rules would at least prevent
backsliding, and it stressed that because many cars did not comply
with the tinting requirements, compliance would produce some
unquantifiable benefits. The policy office did not accept the back-
sliding argument as an appropriate basis for regulation, and its con-
cerns about the lack of quantitative evidence on the benefits of the
standard were never fully satisfied. Ultimately, the debate was re-
solved during the lame duck period between Administrations, when
the Administrator sided with the program office and signed the Fi-
nal Rule on December 22, 1980.!®

The rule established procedures for measuring field of view ob-
structions in passenger cars within angular limits, and it set limits
for the maximum size of the obstructions. The requirements were
organized in terms of four zones that represented the four quarters
of a c a r - left front (I), right front (II), left rear (III) and right rear
(IV), respectively. "A" pillars (the forwardmost roof supports) are
found in zones I and II. "B" pillars (middle supports) and "C" pil-
lars (rear supports) are in zones III and IV. The agency measured
the obstructions within these zones by means of a binocular test
(which simulates the "ability of the eyes to look around' narrow ob-
jects") and a monocular test (which simulates "the obstruction that
would be presented to one eye").19

The agency rule would have allowed passenger cars only one bin-
ocular obstruction of no more than 6 degrees horizontal width in
each half of the driver's forward field of view. The agency believed
that the 6 degree limit would give automobile manufacturers
enough tolerance for production variations. For zones I and II, the
sum of the monocular obstruction angles could not exceed 11 de-
grees in each zone. In zone IV the obstruction limit for individual
obstructions was 17 degrees and the total monocular obstruction for
the zone was 25 degrees. The rule dropped the proposed require-
ments for zone III. General Motors convinced NHTSA that the re-
quirements were unnecessary, because a driver would normally look
directly through the side windows or use a combination of periph-
eral vision and the left side mirror to view objects located by the left
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side of the car. Finally, the rule required that windshields transmit at
least 70 percent of the light entering from outside the vehicle.
NHTSA declared that this requirement would not ban the use of
tinted windshields, but it would prevent the use of heavily tinted
glass in windshields.

Despite its considerable doubts about the efficacy of the standard,
the policy office drafted a document that supported the Admin-
istrator's decision. Relying upon information from Ford, General
Motors and the National Bureau of Standards, the analysis first es-
timated that 65 percent of all cars manufactured in the United
States would require improved windshield light transmission perfor-
mance to comply with the Final Rules. This could be accomplished
in four ways: (1) decreasing the amount of ferrous oxide, a tinting
compound; (2) decreasing the angle of the windshield; (3) decreas-
ing the thickness of the glass; and (4) decreasing the curvature of
the glass. Since ferrous oxide tinting was responsible for the vast
majority of noncomplying windshields, nearly all manufacturers
could comply by electing the first option. No windshield or body
redesign would be necessary, and compliance costs would be very
nearly zero.

The analysis predicted that most vehicles would require "little
or no modification" to meet the monocular and binocular limits.
Any redesign costs would be minimized by the generous four years'
lead time that the rule provided. Foreign manufacturer costs were
further minimized by the fact that the binocular requirements
were identical with those being drafted by the European Economic
Community.

The benefits analysis began with the familiar observation that
available data were insufficiently detailed to permit a "quantifiable
estimate."20 Observing that almost 90 percent of all automobiles had
some form of tinted glass,21 the analysis concluded that low light
transmittance through tinted windshields could decrease driver see-
ing distances. Although other factors, such as alcohol consumption,
contributed to a higher rate of nighttime fatalities, the analysis sug-
gested that driver visibility was an important contributor to the fa-
tality rate. The analysis also cited a study demonstrating that the
nighttime rate of accidents involving the elderly was disproportion-
ately higher than the daytime accident rate,22 and it concluded that
this was attributable to poorer vision among the elderly.23 Accident
statistics revealed that accidents in which a passenger car struck an
unlighted object in unlighted areas accounted for about 5,500 fatal-
ities per year. Predicting that about 65 percent of all passenger cars
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would be improved by the standard, NHTSA estimated the number
of cases affected by the rule to be "a candidate population of
roughly 3,500 fatalities."24 The analysis did not specify how many of
these lives would be saved by its standard.

NHTSA determined that about 4.8 percent and 19 percent of ex-
isting automobiles had "A" and "C" pillars that would violate the
Final Rule. The analysis concluded that although the low percent-
age of nonconforming automobiles might indicate minimal benefits,
the rule was necessary to prevent backsliding. (The document
stressed the backsliding idea despite the analysts' internally ex-
pressed doubts about the validity of the argument.) In addition, the
analysis noted that in small cars design obstructions were closer to
the driver's eye, thus increasing the relative size of the obstruction.

The analysis did not attempt to assess either costs or benefits
monetarily. Because it did not attempt to quantify the number of
fatalities that might be avoided, it did not have to struggle with the
difficult question of the monetary value of a human life. Although it
rejected General Motors' excessive cost estimate, it did not provide a
more realistic one, beyond suggesting that compliance costs would
be very nearly zero. Although the program office would no doubt
have preferred a stronger statement of the rule's benefits, the ana-
lysts were unwilling to write a ringing endorsement of the standard.
The analysis concluded that both the costs and the benefits of the
rule were "likely to be minimal."25

The June 1981 proposed revocation
The Reagan Administration placed the FDV standard on a "hit
list" of regulations that it would reevaluate in light of the auto-
mobile industry's perceived need for regulatory relief.26 Although
most automobile manufacturers had previously failed to estimate
redesign costs, they now hurled a barrage of cost information at
the agency. On June 22, 1981, NHTSA revoked the FDV standard,
effective immediately, in response to manufacturers' petitions for
reconsideration.27

The program office initially expressed confidence that NHTSA
could meet the most substantial industry objections by simply ex-
tending the compliance dates by an additional two years and by
adopting three or four relatively minor changes in some of the re-
quirements. But it concluded that "the best approach is to rescind
the rule at this time and repropose it, or portions of it, when we are
better able to defend it."28 An eight-page summary of the petitions
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for reconsideration pointed out that adopting the suggested minor
changes would mean that the rule would not require auto makers to
do any more than they were currently doing. Rather than promul-
gating a rule mandating that auto manufacturers adhere to the sta-
tus quo, the program office recommended that the agency rescind
the rule and conduct further research. Thus, the program office
now conceded the analysts' earlier point about backsliding.

The program office concluded, however, that the requirements
for "monocular zone IV" (the zone to the right rear where a driver
looks when changing lanes) could not be addressed by minor modi-
fication and that they could yield substantial benefits. It pointed out
that the chief objection to the requirement was that it would signif-
icantly impact the design of "cars with 'sporty' images," but urged
that it was "important that the requirement not be weakened by re-
laxing it based on manufacturers' objections." Yet, in a mystifying
turn of logic, the program office concluded: "Therefore, it is rec-
ommended that this requirement be rescinded and that further
research be conducted so that the requirement can be better
defended."29 It analyzed the windshield tinting requirements in a
similar fashion.

The best explanation for the program office's changed attitude is
that its staff knew that the Reagan Administration would be scout-
ing around for rules to rescind, and the FDV standard, of which no
one was especially fond, was a prime candidate. The program office
was willing to concede defeat at the outset, rather than face the pol-
icy office in a battle it could not win.30 The new cost data provided
the face-saving excuse for switching gears within a relatively short
period of time.

Responding to the program office memorandum and a draft no-
tice of revocation, the analysts urged that the notice balance its
heavy emphasis on costs with a discussion of some of the agency's
findings on benefits. Rather than stating outright that the agency
had found the benefits to be minor, they urged the program office
to say that the agency had not identified quantifiable benefits.31 It
is fair to conclude that the revocation question was resolved on
an expedited basis without much discussion or analysis.32 All in-
volved actors recognized that revocation was preordained for policy
reasons.

Despite an NHTSA press release concluding optimistically that
the revocation would save the auto industry $160 million, OMB did
not require NHTSA to prepare an RIA for the action. Because the
revocation came within one of OMB's frequently issued "waivers" for
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deregulatory rules, it sailed through OMB without delay.33 This
one-way approach to the regulatory analysis requirement lent cred-
ibility to frequent criticisms from beneficiaries of regulation that it
was used as a roadblock to slow down regulation, rather than as a
tool for making regulation more efficient and effective.

The Center for Auto Safety (CAS) claimed that NHTSA had not
provided a "valid reasoned explanation" for the revocation.34 The
only new information upon which the agency relied was manufac-
turers' cost data which, according to CAS, was too "cursorily" re-
viewed by the agency to provide a sufficient basis for the revocation.
CAS further noted that NHTSA had already responded to manu-
facturer concerns in the January 1981 rule, and it had incorporated
manufacturers' comments into the standard. CAS expressed concern
that without the standard in place, manufacturers could engage in
backsliding. Nevertheless, on June 17, 1982, NHTSA denied CAS's
request for reinstatement of the Safety Standard, and CAS did not
challenge that decision.

Evaluation and conclusions
Impediments to analysis

The 1981 Regulatory Evaluation pulled together existing informa-
tion from a wide variety of available sources. The cost analyses re-
lied heavily upon industry-supplied information. Although agency
analysts looked over the industry submissions for accuracy, "basi-
cally, we took their word for it."35 The benefits analysis was typical
in its reliance upon very debatable estimates based on skimpy data
and bold assumptions. Even though the available information was
insufficient to support quantitative predictions, it did at least come
from independent sources, such as NHTSA contractors, agency data
banks, and insurance industry statistics.

The abrupt reversal of position on the merits of the FDV rule-
making in 1981 demonstrates dramatically the manipulability of
analysis. The cost figures that the auto companies submitted in con-
nection with their motions for reconsideration were nothing new.
The uncertainties were no larger in 1982 than they had been in
1981. But the uncertainties gave a much less activist NHTSA, serv-
ing a President who campaigned under the banner of regulatory re-
lief, sufficient room to reverse its previous conclusions.

This was entirely proper. Analysts could offer important insights,
but they could not dictate that decision. Policy had to drive the de-
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cision. The Carter NHTSA advanced a policy of erring on the side
of safety; the Reagan NHTSA erred on the side of the ailing auto
industry. Policy change is what elections are about.

Less defensible, perhaps, was NHTSAs treatment of the industry
cost data, which reflected the assumption that the standard would
force companies to redesign their models and retool production
processes at a cost of hundreds of millions of dollars. In 1981,
NHTSA met this argument head-on by amending the standard
slightly and extending the compliance deadlines far enough into the
future to allow design changes to be incorporated into new models.
The program office was prepared to offer an identical solution in
1981, but instead recommended that the standard be rescinded
pending further study. On this point, NHTSA is subject to legiti-
mate criticism, because the legislative history of the Motor Vehicle
Safety Act evidences a congressional preference for extending effec-
tive dates, rather than reducing the stringency of standards to ame-
liorate their economic impact on the auto industry.36 If Congress
has articulated a policy in favor of promulgating strict standards
with extended compliance dates, it is not appropriate for the agency
to follow a different policy. The agency's cost analysis could have
given some indication as to how far the standard should have been
extended to reduce costs by a given amount, but it could not dictate
whether extension was the right approach.

Role of analysis

It is clear that there was substantial doubt in both the program of-
fice and the policy office about the wisdom of going forward with a
proposed rule in 1978. The strongest arguments voiced internally
for the rule were that it was relatively inexpensive as NHTSA rules
go (an argument that was undercut somewhat by its equally modest
benefits) and that the agency had already sunk a lot of institutional
resources into the endeavor. This latter argument was just the sort
of argument that grates most strongly against the training and sen-
sibilities of a regulatory analyst. To an analyst, the "do nothing" op-
tion should always be on the table and it should not be discounted
by the program office's reluctance to admit that its resources were
not well-spent in developing the rule. Given a relatively activist Ad-
ministrator (Joan Claybrook had worked for Ralph Nader before
joining NHTSA and she left NHTSA in 1981 to head Nader's Public
Citizen), the program office prevailed in 1978 and 1981. But the
policy office ultimately carried the day in 1982.
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Both offices were troubled by the lack of hard statistics on actual

deaths caused by poor visibility. Unlike EPA's assessment of the ef-
fects of lead and particulates, NHTSA usually does not have to em-
ploy speculative assumptions in predicting the benefits of its rules.
It can usually assume that past experience, which is documented in
accident reports and insurance files, will repeat itself unless some-
thing is changed. NHTSA can also contract for studies with dum-
mies to assess the reduction in harm attributable to various options
for standards. Because "hard" data are usually available to NHTSA,
it tends to be more timid about relying upon assumptions and spec-
ulative models than agencies that do not have the luxury of basing
decisions on real world statistics. NHTSA may be less comfortable
about moving forward when its benefits projections rely upon spec-
ulative assumptions.

It is fair to conclude that the policy office was always less con-
vinced than the program office of the virtue of an FDV rule,37 but
the analysts maintained that their role was primarily one of ensur-
ing that the decision was based upon the best information available.
Along with the agency lawyers, the analysts attempted to poke holes
in the program office's rationales, hoping to firm them up against
later attack in the public comment process. At the same time, the
policy office seemed to adopt the position that if the agency could
not quantify a standard's benefits, then it lacked authority to pro-
mulgate it. The lawyers disagreed emphatically with this legal
assessment and questioned the value of quantification based on es-
sentially arbitrary assumptions. The analysts' response ("if you don't
like our numbers, come up with better ones") was not especially sat-
isfying. If the lawyers were correct that NHTSA had authority to
promulgate standards without quantifying benefits (and the Office
of Chief Counsel was the institutional entity in NHTSA authorized
to decide that question), then the analysts' insistence on quantified
benefits was political as well as analytical. The analysts were in es-
sence suggesting that the Administrator could not exercise her judg-
ment to issue rules on the basis of anecdotal evidence and other
evidence that did not lend itself well to their quantitative tech-
niques.38 Yet, the attorneys insisted that the statute did not so limit
the Administrator. Thus, the analysts' training and Weltanschauung
tended away from promulgating new rules and from protecting val-
ues that were not easily quantified. This predilection was not lost on
regulated industries and beneficiaries of regulation.



CHAPTER 6

Getting the bone out of processed meat:
FSIS's mechanically separated
meat standard

Modern food processing technology has passed the corner butcher
by. The human butcher, however careful, inevitably leaves some ed-
ible tissue on the bone. Mechanical processes can break up the parts
of the carcass remaining after hand deboning, grind them up, and
force them at very high pressure through a small aperture to pro-
duce a pasty product that can be used in meat spreads, lunch-
meat, and sausages. While this process maximizes the amount
of edible tissue, it is impossible to keep very fine bone particles
out of the final product. Mechanically separated meat (MSM) also
differs from hand deboned meat in that it has a highly commi-
nuted spreadable consistency, contains bone marrow and other
minerals not common to hand deboned meat, and contains
more fat and less protein than hand separated meat.1 Because
MSM can be substituted for hand deboned meat in many prod-
ucts, without detection by most consumers, marketing MSM as
"meat" or "meat product" might run afoul of consumer expec-
tations.

Although the consumer protection aspect of MSM might by itself
justify regulatory intervention, MSM also raises a health concern.
The additional calcium in MSM due to pulverized bone can be quite
harmful to a small population of "calcium hyperabsorbers" who take
up calcium at a much higher rate than the normal population. Be-
cause this sensitive subpopulation must monitor the calcium content
of food very carefully, regulatory intervention may be necessary to
limit the amount of calcium in food containing MSM or to ensure
that calcium hyperabsorbers can easily avoid such products.2 Finally,
MSM's slightly higher fluoride content poses some risk of contribut-
ing to mottled teeth in children.3

Regulatory background
The federal government's efforts to regulate MSM began in early
1976 when the Administrator of the Food Safety and Inspection
Service (FSIS) in the Department of Agriculture (USDA) published

73
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a notice of proposed rulemaking specifying numerical requirements
for maximum calcium and fat and minimum protein acids in each of
three categories of MSM.4 The proposal specified the products that
could contain MSM and required their labels to include the phrase:
"Tissue from Ground Bone Added." After a district court remanded
an interim Final Rule for being insufficiently protective,5 FSIS ap-
pointed a panel of government experts to report on MSM's health
effects.

Following the panel's report,6 the agency published a new pro-
posal in October 1977 and promulgated a Final Rule on June 20,
1978.7 The Final Rule changed the name of MSM to "Mechani-
cally Processed (Species [e.g. beef, pork, etc.]) Product." The agency
felt that this term accurately conveyed the information that
the substance had been processed mechanically and was a "meat
product" rather than "meat." The agency further reasoned that
because MSM was not an expected ingredient in a product, the
phrase should be added to the product's name. In addition,
FSIS required that labels of products containing MSM contain a
qualifying statement - "Contains up to % Powdered Bone" -
in letters at least one-fourth the size of the product name. The
rule also established a 14 percent minimum limitation for pro-
tein and a maximum limitation for fat. Additional limitations in-
cluded a 0.75 percent limitation on the percentage of calcium in
MSM and a 20 percent limitation on the amount of MSM in meat
product.

The 1978 final regulations went into effect without challenge.
Within nine months, however, the Pacific Coast Meat Association, a
regional association of meat-packing and processing companies, pe-
titioned USDA to amend the regulations. The petition alleged that
although $30 million had been spent on mechanical deboning
equipment, only a minuscule amount of MSM had been produced
and sold under the 1978 regulations. Competing poultry products,
manufactured by similar mechanical deboning processes, were doing
very well under separate FSIS rules that did not require labeling
and fat and protein restrictions. Admitting that no red meat food
processors had actually attempted to market MSM under the restric-
tions of the 1978 regulations, the petition contended that the rea-
son for the producers' failure to market MSM was the refusal of
meat food processors (e.g., manufacturers of frankfurters and bolo-
gna) to take the risk of market rejection.8 The agency denied the
petition in May 1979.
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The July 1981 Proposal

The meat packers and the American Meat Institute (AMI) next
hired two contractors to provide additional information, and they
once again petitioned the agency to amend the regulations on Feb-
ruary 11, 1981.9 The first contractor study was a market analysis
prepared by Marketing Research Services, Inc. (MRS), which con-
sisted of a qualitative survey of sixty-nine middle-income women
concerning their preferences and perceptions with respect to the ex-
isting label for MSM.10 It concluded that: (1) the term "Mechani-
cally Processed Beef Product" was confusing and uninformative to
consumers; (2) consumers generally reacted negatively to the refer-
ence to powdered bone in the label; (3) consumers probably would
not purchase products labeled in accordance with the 1978 regula-
tions; (4) the term "Mechanically Deboned (Species)" was "a more
favorable and informative term"; and (5) most consumers believed
that it was unnecessary to emphasize the mechanical deboning pro-
cess if, in fact, the product was safe and nutritious and the product
ingredient statement listed all ingredients. The report emphasized
that it was "exploratory in nature" and cautioned that its findings
should be viewed as "hypotheses which are not intended to be pro-
jectable to any larger population."11

The second study, prepared by Dr. J. Bruce Bullock and Dr. Clem-
ent E. Ward, associate professors in the Department of Agricultural
Economics at Oklahoma State University,12 focused on the broader
economic effects of the standard. Assuming that MSM had no
harmful effects and that consumers would readily accept MSM as an
ingredient in processed meat products, the study concluded that the
1978 regulations generated social costs of $513 million per year and
produced very small benefits for persons who must restrict calcium
intake. The study further concluded that the minimum protein and
maximum fat requirements would substantially restrict demand
even if the labeling restrictions were eased. Finally, the study con-
cluded that limiting MSM to no more than 20 percent of a product
had no economic justification, because the rigors of the marketplace
would weed out products that contained too much MSM.

Preproposal internal deliberations

It had never been the agency's intent to ban the mechanical separa-
tion technology; yet its 1978 regulations apparently had that effect.
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Even the former Assistant Secretary who signed the 1978 regula-
tions agreed that the regulations should be reworked.13 The issue
"had never really subsided" within the agency,14 and when the rule
made the "hit list" of the Bush Task Force on Regulatory Relief, it
acquired a very high profile in the agency.15 The Administrator of
FSIS, in early February 1981, asked his special assistant to assemble
a high-level work group to reexamine the 1978 regulations.16 Nor-
mally, the Standards and Regulations Office (the program office)
drafted FSIS rules with technical help from the Science Office, and
the Policy and Program Planning Staff (the policy office) prepared a
regulatory analysis of the draft proposal before both documents
went to the Administrator's staff. For this high visibility rule, how-
ever, the Administrator ordered his Special Assistant to draft the
rulemaking documents with the aid of a high-level work group or
team.17 The MSM team included the directors of the various de-
partments within the agency and their deputies, and work group
meetings often included the Administrator himself.

The policy office became involved in the rulemaking process at a
very early stage. In early February 1981, the Administrator asked it
to suggest some options for changing the 1978 rule without giving
any strong indications of his preferences.18 The Deputy Director of
the office formed an ad hoc group consisting of himself, his staff
assistant, and a staff member from another division in USDA. The
Deputy Director made a site visit to a slaughter house that was
equipped with mechanical deboning equipment. He learned that
meat food processors would not purchase MSM from slaughter
houses, because they thought that products containing MSM would
not sell under the existing label restrictions. In addition, the Deputy
Director consulted frequently with Bullock and Ward, the authors of
the economic study cited in the meat packers' petition. He also per-
suaded two economists in the Economics Research Service (a sepa-
rate agency within USDA) to develop a more sophisticated model,
but its predictions varied only slightly from the Bullock and Ward
predictions. After some additional data gathering from the existing
agency files, the ad hoc regulatory analysis group drafted an op-
tions paper that set out the advantages and disadvantages from an
economic and policy perspective of three options: (1) leave the 1978
rule in place; (2) delete the powdered bone denotation and elimi-
nate the fat and protein requirements; and (3) repeal the rule and
treat mechanically separated meat in the same manner as mechani-
cally separated poultry.19

The Administrator's special team viewed its task even more nar-
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rowly than that assumed by the options paper. Its perceived goal was
to come up with a "friendlier" label that would not discourage use
of MSM. The team focused on "millions of little issues" that arose in
pursuit of this larger goal. For example, the team did not seriously
consider the broad option of eliminating the disparity between the
agency's treatment of meat and poultry by amending both rules in a
single regulatory package, despite the conclusion of at least one of
the participants that this was the very best option. The Administra-
tor had in fact considered and rejected this option prior to appoint-
ing the work group.20 To treat the meat and poultry regulations
equivalently would almost certainly have necessitated making the
poultry regulations more stringent, an option that was perceived to
be politically infeasible in early 1981, when a new administration
had just come into office pledging to reduce the burden of regula-
tion on industry. Moreover, expanding the rulemaking to include
mechanically separated poultry would have made the rulemaking
process a great deal more complicated and controversial. The Ad-
ministrator was convinced that if the agency treated both rules si-
multaneously, it would fail at both efforts.21

The team spent most of its time considering narrow and speci-
fic suboptions within the parameters set by the tacit a priori as-
sumption that the agency would change the rule in ways roughly
paralleling the meat packers' suggestions. According to the Admin-
istrator's Special Assistant: "This was not a matter of options for do-
ing regulations and economic analysis of those options. We had a set
of regulations and were asking did it go farther than necessary."22

With this narrow definition of the team's task, it is not likely that it
would have considered broader policy options, even if team mem-
bers had identified some.

Although most team meetings included a core of regular attend-
ees, the Special Assistant called on expertise from all quarters of the
agency as help was needed. Agency staffers "would tune in and tune
out in terms of intensity of involvement as the issues changed."23

Because the Administrator's office directed the rulemaking effort,
no individual office assumed a possessive attitude about the rule. No
team members felt confined to their own particular area of exper-
tise. The lawyers and scientists, for example, read and critiqued the
economic studies. The group achieved consensus on virtually all im-
portant issues after disagreements were debated at team meetings.
The Administrator was often present at work group meetings, par-
ticipated actively in the debates, and attempted to resolve disputes
on the spot.24
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The team quickly agreed that the word "product" in the name

"Mechanically Processed (Species) Product" was redundant, because
it could only be marketed as an ingredient of food that was already
labeled "product." Upon discovering that the fat and protein limita-
tions in many meat food products might also be redundant, the regu-
latory analyst suggested separating MSM into two categories: (1) MSM
used in products already subject to fat limitations for which separate
MSM limitations would be unnecessary; and (2) MSM for use in all
other products. The group further learned from the technical staff
that the relationship between fat and protein in MSM was such that
so long as processors engaged in good quality control procedures,
the fat limitations for products in the first group would automati-
cally ensure that they would contain sufficient protein. Therefore,
the team decided to eliminate both the fat and protein requirements
for products in the first category. But the group rejected the indus-
try contention that the market would ensure that products in the
second category contained sufficient protein and not too much fat.

The team decided that it could encourage processors to develop
better bone removing technologies if it allowed products to contain
more than 20 percent MSM when the MSM contained less than the
existing 0.75 percent calcium limitation. The team devised a sliding
scale that would allow greater amounts of MSM in products depend-
ing on the calcium content of the MSM. This innovative "technology
forcing" approach was apparently a product of the team's brain-
storming sessions, rather than of any one office.25

The team also decided to eliminate the requirement that products
containing MSM use the words "powdered bone" on the label. The
group concluded from the market research survey that the require-
ment was affirmatively misleading to the average consumer. The
regulatory analyst, however, was nervous about the quality of the fo-
cus group research in that survey,26 noting that the study itself
warned that its findings were "not intended to be projectable to any
larger population."27 He also warned other members of the team
against building a strong case on research that could be challenged
as being biased.

The group felt that calcium hyperabsorbers were sufficiently well
attuned to their particular problem that they would always read the
ingredients statements of foods that they consumed. Hence, a state-
ment of calcium content in the ingredients statement would be suf-
ficient to protect them without a second reference to powdered
bone on the label. This conclusion directly contradicted the conclu-
sion that the agency had reached in 1978.
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It may be that there was no option that could have indicated the

presence of powdered bone without creating the misleading impres-
sion that the product was unhealthy for ordinary consumers. But
there is no indication that the group even tried to arrive at a com-
promise position that could inform, but not mislead. According to
the Administrator's Special Assistant the job of the work group was
not to find the label that most accurately informed consumers; it
was to prevent labeling that misinformed consumers.28 The agency's
statute did not require a general nutrition labeling for meat prod-
ucts, and several attempts to amend the statute to require nutrition
labeling had failed. Hence, the Special Assistant "never really re-
garded this [amended] rule as taking information away from con-
sumers. It was simply a matter of reducing burdensomeness."29

After the draft regulation and accompanying Preliminary Regula-
tory Impact Analysis (PRIA) were forwarded to OMB, several agency
employees attended a meeting with OMB staffers. The agency ana-
lysts convinced the OMB analyst that the fat and protein limitations
would not affect the market for MSM. Despite lingering concerns
that the rule would have a large adverse impact on ranchers, the
OMB liaison allowed the proposal to go forward.30 The OMB ana-
lyst did not recall offering any useful suggestions to the agency.31

After the meeting, the FSIS analyst became the unofficial liaison
to OMB. Following an extended discussion, the analyst agreed to
explain the proposal's distributional impacts more carefully in the
PRIA. The analyst also assured the OMB staff that the meat indus-
try had not dictated the list of options or the choices among the
options. As a result of the OMB comments, the agency analyst spent
a weekend redrafting the PRIA, but no substantive changes were
made in the rule's basic approach.32

Not surprisingly, the July 1981 Proposal adopted the team's rec-
ommendations. It proposed to change the name of the product
from "Mechanically Processed (Species) Product" to some other
name that would "provide a less cumbersome and more meaningful
description of its characteristics."33 The agency announced that it
was willing to accept arguments that a term that was technically cor-
rect might nevertheless be misleading or at least sufficiently confus-
ing to dissuade consumers from trying products with which they
might otherwise be satisfied.34 The agency also proposed to delete
the requirement that the name of a product containing MSM indi-
cate its presence, leaving that function to the ingredient statement.
The preamble to the proposal explained that in an era of rapidly
changing food technology, it would not be "feasible" to change a
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product's name every time an unexpected and unique ingredient
was added.35 Citing the marketing research study, the agency sug-
gested that consumers might think that the fact that the govern-
ment required such prominent labeling indicated that there must be
something wrong with MSM. It did not explain, however, how con-
sumers would know that such prominence resulted from a govern-
ment requirement.

Similarly, the requirement that the names of products containing
MSM indicate the amount of powdered bone would be changed to a
requirement that calcium content be listed as part of the nutrition
labeling information or in the ingredient list. The agency argued
that this approach "would more directly and effectively notify per-
sons on calcium restricted diets . . . without the negative effects that
the current language appears to have on the evaluation of such
products by the general population."36

The proposal adopted the team's two category approach to fat
and protein limitations and amended the agency's requirements for
plant quality control to ensure that protein levels remained suffi-
ciently high. Finally, the proposal adopted the team's sliding scale
approach to use limitations, allowing greater amounts of MSM in
meat food products to the extent that calcium amounts in MSM
decreased.

The PRIA supporting the proposal relied almost exclusively on
the industry-funded Bullock and Ward study.37 The PRIA's calcula-
tions, therefore, reflected Bullock and Ward's assumptions that
MSM was not harmful, that the ingredients statement would contain
adequate information to allow calcium hyperabsorbers to avoid
MSM, and that consumers would readily accept MSM in processed
meat at prices that would provide an adequate incentive for its pro-
duction and use.

Quoting the Bullock and Ward figures, the PRIA stated that had
the proposed labeling changes been made in the 1978 regulations,
the changes would have resulted in the production and consump-
tion of an additional 85 million pounds of MSM during 1979 and a
corresponding net economic gain of $110.7 million. The changes
would have resulted in a transfer of wealth of $106 million from
meat producers to processors and consumers, because beef and pork
prices would decrease as MSM production increased. Because the
agency found the food processing industry to be competitive, it pre-
dicted that most of the transfer would go to consumers.

Next, the PRIA assessed the benefits of deleting the fat and pro-
tein limitations. The PRIA adopted the Bullock and Ward hypothe-
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sis that changing the labeling requirements without changing the fat
and protein requirements would only partially remove the existing
impediments to full utilization of the industry's capacity to produce
MSM. Adopting both of the proposed changes in 1979 would have
resulted in an increase of over 350.4 million pounds of beef and
pork over actual 1979 production and a corresponding net eco-
nomic gain of $495 million. Wealth would again be transferred from
producers to processors and consumers, with most of the transfer
(approximately $493 million) going to consumers.

The only significant cost identified by the PRIA was the modest
expense of changing a few labels. The document did not identify as
a "cost" of the proposed rule the loss of information to consumers
attributable to the label change.

Public reaction to the proposal was predictable. The Community
Nutrition Institute and other consumer groups opposed virtually all
of the changes, arguing that consumers had a "right" to information
on the presence of MSM in products and that it should not be bur-
ied in the fine print of the ingredient statement. While industry
commentators were by and large pleased with the direction of the
proposed rule, many believed that the agency should have gone
even farther. The most ambitious commentators urged the agency
to deregulate MSM entirely and classify it as "meat," rather than as
a "meat product." Agency analysts were surprised that the explicit
prediction of a shift of millions of dollars from the cattle industry to
consumers did not induce much comment from ranchers, who ap-
parently believed that anything that encouraged consumption of
beef was a good thing.38 The public comments did not significantly
change the agency's thinking, because most important arguments
had already been aired in previous proceedings.

The Final Rule
The Administrator's special team evaluated the public comments
and formulated the agency's final position. Responsibility for re-
sponding to particular comments was delegated to the office with
the appropriate expertise. Again, the high-level team was able to
reach consensus on all important issues. The agency commissioned a
special study on the cholesterol content of MSM in light of sugges-
tions from within the program office that the sliding scale approach
might result in substantial increases of cholesterol in MSM-
containing products. When the studies bore this prediction out, the
team decided to abandon the proposed sliding scale and replace it



82 Regulatory analysis in theory and practice
with a flat requirement that no more than 20 percent of a product
consist of MSM.

In addition, the regulatory analyst's office commissioned a review
of the controversial marketing research survey by Arthur D. Little,
Inc., and that review was quite critical. For example, the Little re-
view of the transcripts of the focus group sessions noted a tendency
of the questioner to lead the witness and pointed out that the or-
der of exhibits was never rotated to minimize "order bias." Never-
theless, the regulatory analysts concluded that information from the
report could be used "to illustrate the potentially confusing and
misleading effects of the powdered bone content statement on the
general public,"39 and the group continued to rely fairly heavily
upon the survey.

Interaction with OMB on the Final Rule was very brief. The
OMB analyst had received a telephone call from the American Meat
Institute urging OMB to hurry up its consideration of the rule so
that the industry could begin processing MSM under the new regu-
lations. OMB obliged and confined its comments to suggesting that
the final RIA include a brief analysis of the no action option. The
only element of disagreement concerned how to "pitch" the rule to
the public. With the 1982 congressional elections near at hand,
OMB wanted FSIS to portray the amended rule as one intended to
benefit consumers, rather than as one intended to provide relief for
the regulated industry. The FSIS analysts, however, refused to do
this, and OMB did not press the point.

The Final Rule changed the name of MSM to "Mechanically Sep-
arated (Species)." Relying upon the marketing research survey, but
acknowledging some of its weaknesses, the agency decided that con-
sumers might be confused into thinking that the word "product" im-
plied that it contained nonmeat components, such as ears, lips, and
hooves. The preamble did not mention the fact that MSM did in
fact contain some nonmeat components, such as bone and marrow.
The agency also rejected the industry contention that MSM should
be called "deboned," because MSM was not in fact deboned.

The Final Rule also rescinded the requirement that the presence
of MSM and powdered bone be indicated in the name of the prod-
uct containing it, arguing that an indication of the presence of MSM
and extra calcium in the ingredient statement would suffice. The
preamble noted that the ingredient statement "is the very place that
consumers should look, not ignore, if they are interested in the con-
tents of the foods they purchase. . . . "40 Consumers who wanted to
avoid or to pay less for products containing MSM could do so by
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examining the ingredient statement. The agency thus allowed the
sale of products containing MSM without any indication that they
contained powdered bone other than the reference to "Mechanically
Separated (Species)" in the ingredient statement.

The Final Rule adhered to the proposed two-category approach
to fat and protein content requirements. Relying upon the Bullock
and Ward study and comments at the hearing, the preamble con-
cluded that eliminating all fat and protein restrictions for MSM to
be used in products already subject to fat limitations would "expand
food supplies significantly by taking advantage of the full range of
materials available for mechanical deboning. . . . "41 The agency re-
jected industry contentions that fat and protein restrictions should
also be eliminated entirely, citing a thirty-year-old experience with
watered down hot dogs as an example of the failure of the market to
ensure appropriate fat limitations.

Finally, FSIS withdrew its proposed sliding scale approach to use
limitations, finding that it might result in significant unexpected in-
creases of cholesterol in such products. Therefore, for reasons unre-
lated to the merits of the sliding scale approach, this innovative
technology-inducing technique had to be abandoned.

The Final Regulatory Impact Analysis (FRIA) accompanying the
Final Rule tracked the PRIA closely, and stated that its conclusions
were "substantially the same as those" of the PRIA.42 At OMB's be-
hest, the FRIA considered the additional option of rescinding the
1978 rules altogether, but found that this would violate the agency's
statutory obligation to prevent adulteration and misbranding. Like
the PRIA, the FRIA did not attempt to quantify the loss of informa-
tion to consumers resulting from amending the 1978 regulations as
a cost of the amendments. Consequently the cost of the amended
regulations ($1.9 million) was calculated to be relatively trivial com-
pared to the projected benefits ($495 million).

Not surprisingly, the Community Nutrition Institute was disap-
pointed with the revisions to the 1978 rules, and it challenged the
agency in the District of Columbia Circuit Court of Appeals.43 That
court, in an opinion written by future Justice Antonin Scalia, upheld
the agency in all respects. Judge Scalia observed tongue in cheek
that the case "afford[ed] a rare opportunity to explore simulta-
neously both parts of Bismarck's aphorism that 'No man should see
how laws or sausages are made'."44 The court found no fault with
the agency's reliance on the MRS consumer study, and it seemed to
place the burden on consumers to produce a survey that would in-
dicate that the term "Mechanically Separated (Species)" was affir-
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matively misleading. The court relied heavily on the fact that the
presence of mechanically separated meat was indicated in the ingre-
dient statement. Thus, after a six-year battle, the industry was fi-
nally allowed to place mechanically separated meat on the grocery
shelves.

The agency's attempt to help the industry expand the market for
MSM, however, failed in the marketplace. The vast market for MSM
that the RIA had promised did not, in fact, materialize. Apparently
food processors were still reluctant to put MSM in meat products as
long as its presence was indicated anywhere on the label, even if
only in the ingredients statement. In November 1986, several sau-
sage companies petitioned FSIS to amend the 1982 rule to allow
companies to delete all reference to MSM in the ingredients state-
ments so long as the calcium content of the product was stated on
the label as part of the nutrition information and so long as MSM
constituted no more than 10 percent of the livestock and poultry
product portion of the meat food product. In a by now familiar
refrain, the petitioners asserted that no meat processor was com-
mercially producing MSM because of "unwarranted negative conno-
tations of the term Mechanically Separated (Species) which . . .
would cause consumers to refrain from purchasing such products."45

FSIS published the petition in the Federal Register on April 3, 1987
and solicited public comments. The agency received 134 written
comments: 95 from consumers, 20 from industry representatives, 9
from trade associations, 1 from a consumer advocacy group, and the
rest from various other sources. Most of the comments argued that
the same rules should apply to MSM as applied to mechanically sep-
arated poultry. Thus, the petition effectively combined the two is-
sues that the Administrator of FSIS was reluctant to combine in the
early 1980s.

The agency agreed with the petitioners that MSM was as safe and
wholesome as the species from which it was derived, that granting
the petition would result in more food being made available, and
that the small amount of calcium contributed to a meat food prod-
uct by MSM would benefit American diets, particularly diets of
women. Most of the consumers, however, argued that they should at
least be permitted to know what products contained MSM, so that
they could avoid purchasing those products. FSIS tersely responded
that the labeling scheme outlined in the petition was "neither false
nor misleading" and therefore was acceptable to the agency. On
September 9, 1988, FSIS published a proposed rule that deleted the
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requirement that the presence of MSM in meat food products be
included in the ingredients statement.

Interestingly, OMB vehemently objected to the proposed rule on
the ground that it would deprive consumers of information. The
Director of the Office of Information and Regulatory Affairs wrote
to FSIS: "If one accepts the assertion that some consumers would be
reluctant to purchase a product that they know to contain [MSM],
why should this information be omitted from the label?"46 When
USDA went ahead with the rule despite OMB's objections, OMB Di-
rector James Miller said that he would complain to Vice-President
Bush that FSIS had violated Executive Order 12,291 by promulgat-
ing the rule over OMB's objection. Miller phoned Secretary of Ag-
riculture Lyng personally to object that the department ignored
OMB's recommendation to reconsider the rule.47 Although FSIS
did not withdraw the proposal, it has failed to finalize it. The out-
come of this lengthy proceeding is still uncertain.

Evaluation and conclusions

Type and quality of analysis

The regulatory analysis documents for the MSM proceeding were
the agency's first full-scale attempts to meet the cost-benefit require-
ments of Executive Order 12,291. They were, however, written in
the absence of any data about how fully informed consumers in the
real world would react to MSM. The documents therefore depended
heavily upon a marketing research survey that was filled with indi-
cations of bias. For example, the fact that the survey's Washington,
D.C. focus session screened out present and former members of
the Virginia Citizens Consumer Council48 suggested a bias against
well-informed consumers. More importantly, the questions seemed
carefully designed to elicit particular responses to questions that
uniquely characterized the positions of the petitioners. For example,
focus group members were asked if a label subject to the 1978 re-
strictions was "misleading," but were asked if the proposed industry
substitute was "confusing." Yet, despite considerable doubts on the
part of its analysts, the agency concluded that the survey constituted
"substantial new evidence" sufficient to warrant reexamining the
1978 regulations.

The RIAs also relied heavily on an unpublished study by two aca-
demic economists undertaken at the behest of one of the industry
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petitioners. This subjected the agency to the justifiable criticism
that it had not undertaken an independent examination of the eco-
nomic issues. The agency's cost calculations depended upon the as-
sumption that no consumers would find any differences in taste or
texture of products containing MSM that would lead them to prefer
products that did not contain MSM. There was some support in the
agency files for this proposition, but it had not been tested in the
real world. Indeed, one agency employee who had sampled products
containing MSM was of the opinion that such products acquired a
"gritty" texture that would be noticeable to an average consumer.49

The agency apparently made the much less explicit further as-
sumption that the choices of consumers who could not physically
distinguish between products with and without MSM would not be
affected by the knowledge that products containing MSM also con-
tained powdered bone. The absence of detectable health effects alone
cannot support this assumption. For example, consumers might not
trust the agency's health effects determination. Consumers might
for reasons known only to themselves decide to pay a few more cents
per pound for alternatives that did not contain bone, however irra-
tional that might have appeared to FSIS analysts. Indeed, it was al-
most certainly the fear that consumers would shun products
containing MSM that caused producers to refrain from attempting
to market products containing MSM under the 1978 and 1982 label-
ing requirements. The essence of a free market is that consumers
are free to make informed choices with a minimum of government
supervision. Yet, by eliminating any indication of the presence of
powdered bone from the label of products containing MSM, the
work group proposed to take information away from consumers, in-
formation that by all accounts was crucial to actual consumer choice.

An independent review of the marketing research survey by an
independent contractor concluded that "a sizeable minority [of the
focus group participants] felt that consumers had a right to know
about the powdered bone and felt that since many consumers are
not ingredient readers, this information should be on the front
of the package."50 If many consumers are of the opinion that they
have a "right" to powdered bone indications on the label, then
surely they would consider themselves harmed by a regulation that
took this "right" away from them. Therefore, taking away that infor-
mation may have constituted a significant cost to consumers. Three
officials from FSIS (including the primary draftsman of the PRIA)
and the OMB representative who had responsibility for reviewing
the rule acknowledged that the regulation would impose this cost on
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consumers.51 They also acknowledged that no one on the team or in
OMB initially identified this as a cost of the amended regulation.52

In reviewing the agency's response to the 1986 petition, however,
OMB recognized this significant cost to consumers, but its efforts
to forestall publication of the proposed rule failed. Perhaps because
it tracked so closely the industry-sponsored Bullock and Ward
study, the PRIA simply missed an important cost of amending the
rule. The RIAs therefore gave the decisionmaker and the public a
very narrow view of the costs and benefits of the amendments, a
view that made the proposed changes appear to be the obvious
course.

On the positive side, the RIA did a very fine job of identifying the
distributional effects of the revisions, stating clearly that virtually all
of the monetary benefits of amending the rule would fall on con-
sumers at the expense of meat producers. Cattle ranchers faced re-
duced prices for their herds because more meat could be extracted
from each animal. The MSM RIAs were rare in the explicitness with
which they described this redistributional effect.

Impediments to analysis
Three impediments to the preparation and use of analysis stand
out in the MSM experience. First, FSIS depended very heavily
upon industry-financed cost studies. This apparent bias provided
ammunition to opponents of the new rule. Second, FSIS lacked
data on consumer preferences with respect to the presence of
powdered bone in products containing MSM. The industry-financed
marketing research survey was seriously flawed, but it was the only
nonanecdotal evidence available to the agency. Because of its quasi-
objectivity, the agency tended to rely too heavily upon its tentative
conclusions and to ignore its self-acknowledged limitations. Al-
though FSIS cannot be faulted for using the survey, it could have
explained with greater clarity the study's limitations and the un-
certainties that plagued the agency's confident predictions that
the 1978 requirements would have misled consumers. Finally,
the agency analysts may have been blinkered by a relatively narrow
reading of the agency's statutory mandate, which, in the view
of some agency officials, precluded the agency from requiring
consumer information for reasons other than safety. In any event,
the statute clearly did not preclude agency analysts from consider-
ing the repeal of a consumer information requirement as a "cost"
to society.
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Role of analysis

The PRIA itself was not at all useful to the members of the team
that was charged with drafting the rule, because the document did
not exist prior to the important decisionmaking meetings.53 The
PRIA was meant to be an explanation for the decisions that the
agency had already reached. FSIS did not use the RIA process as a
tool for structuring the decisionmaking process; rather, it was pri-
marily viewed as a vehicle for forcing lower-level employees to give
reasons and analyses for their recommended actions.

Even though the formal document did not play a large role, the
personnel who prepared the document were important institutional
players. The policy office was intimately involved in agency deliber-
ations about the MSM rule. Its director, a member of the Adminis-
trator's special team, participated frequently. Although the agency
analysts apparently did not originate the innovative, but ultimately
abandoned, sliding scale option, the idea of categorizing MSM into
MSM for use in products already subject to fat limitations and MSM
for other purposes was the brainchild of the policy office.54 That
office did not, however, play a key role in identifying the other op-
tions that the agency considered. The realistic options had been
around for quite a while, and they were apparent to all team mem-
bers without the help of the regulatory analysts.

The analysts were not often major participants at the meetings.
The program office representative recalled that in the "master
meetings" in the Administrator's office, where the most important
issues were discussed, the analysts took a passive role, sitting back on
a couch rather than around the table with the other work group
members. Their substantial misgivings about relying heavily upon
the marketing research survey were essentially ignored as the
agency rulemaking documents made frequent references to that
study at critical junctures with only passing references to the ana-
lysts' doubts. The head of the policy office recalled that "in the
end . . . there was no substantive change that reflected our concerns
about the quality of the marketing research."55 Yet, despite its fail-
ure to exert a strong influence on the direction of the MSM pro-
ceeding, the experience with the MSM rule was in the opinion of
several agency employees a strong factor in convincing the Adminis-
trator to expand the regulatory analysis office and to include it on a
more regular basis in agency rulemaking activities.56



CHAPTER 7

Getting information into hazardous
workplaces: OSHA's hazard
identification regulations

For many decades worker exposure to toxic substances in the work-
place has taken a heavy toll. Despite the efforts of the Occupational
Safety and Health Administration (OSHA) to force employers to
control workplace exposure to toxic chemicals, workers still played a
guinea pig role for the rest of society. As science yielded more infor-
mation about chemical risks, workers began to insist that they be
apprised of the risks they faced at work.

Without information about risks, workers lack the freedom to
make informed career choices. They also undervalue their services
in wage negotiations, because they fail to attach a risk premium to
unsafe workplaces.1 On the other hand, evaluating and communi-
cating risks is quite expensive, and employers are naturally reluctant
to spend money informing employees when the predictable conse-
quence will be attempts by employees to bid up wages.

Regulatory background
In 1974, the National Institute for Occupational Safety and Health
(OSHA's sister agency in the Department of Health and Human
Services) published a "criteria document" urging OSHA to promul-
gate a hazard communication standard.2 After an OSHA-appointed
advisory committee made similar recommendations, Ralph Nader's
Health Research Group in 1975 petitioned the agency to issue a
standard. Two years later, OSHA published an Advance Notice of
Proposed Rulemaking (ANPR) discussing some of the important is-
sues and soliciting public comment on whether it should mandate
risk communication.3 After spending four more years studying the
responses to the ANPR, OSHA published a Notice of Proposed
Rulemaking for a generic hazard identification standard as one of
the many "midnight regulations" issued in the waning moments of
the Carter Administration.

The 1981 Proposal was applicable only to employers in the man-
ufacturing sector; other sectors, such as agriculture and construc-
tion, were exempted. Employers within the manufacturing sector

89
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were further divided into "manufacturers" of chemicals and "indus-
trial users." A single employer could, of course, be a manufacturer
of one chemical and an industrial user of another at the same time.
The proposal limited the rule to "hazardous" chemicals and mix-
tures, but it covered a broad range of health hazards, including
physical hazards, acute health hazards and chronic health hazards.
The manufacturer of a chemical substance was required to assemble
existing scientific data from specified sources on the hazards of its
chemicals, but it was not required to undertake additional tests of its
own. Similarly, manufacturers were obliged to provide downstream
users with available Material Safety Data Sheets (MSDSs), setting out
the material health effects of chemicals, but the proposed rule did
not specify any particular format or content for the MSDS.

Industrial users of hazardous chemicals had to label containers
and pipes with the common name of the hazardous substance con-
tained therein and to give appropriate warnings. A lengthy appen-
dix to the proposal specified detailed elements of hazard warnings.
Employers were also required to make the MSDSs available to em-
ployees upon request, but they had no obligation to make them gen-
erally available in the workplace. Worried about the political
viability of a rule that might cost more than $1 billion,4 the staff
concluded that adding a training program to the preceding items
would be too expensive.5

The March 1982 Proposal
The Reagan Administration did not feel bound by the last-minute
activities of the outgoing administration, and OSHA quickly with-
drew the notice of proposed rulemaking "for further consideration
of regulatory alternatives" only one month after it was issued.6 The
labor unions were enraged by the withdrawal, accusing the Reagan
Administration of caving in to industry for political reasons.7 Shift-
ing their attention away from Washington, D.C., the unions per-
suaded several state legislatures to enact "worker-right-to-know"
laws.8 The effort proved quite successful and in some cases state and
local requirements were more burdensome than the proposed OSHA
standard. Even worse for the chemical industry, many state and local
requirements were inconsistent with one another. In a surprising
shift in strategy the industry began to pressure OSHA to promul-
gate a new standard that would preempt state and local laws.9

The January 1981 Proposal had been the product of a team com-
posed of the Deputy to the head of OSHA, three or four high-level
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career staffers and an academic consultant. The career staffers from
the previous team formed the nucleus for the team that wrote the
Reagan Administration's March 1982 Proposal. The chairperson of
the team was a young career staffer in the Health Standards Direc-
torate (the program office). The other two primary participants
were an attorney from the Office of the Solicitor and an analyst
from the Policy Directorate (the policy office). Upper-level manage-
ment instructed the team to consider fresh alternatives within the
broad parameters that the rule would continue to take a generic
approach and that it would be limited to the manufacturing sector.
The team's ultimate goal was to come up with a more cost-effective
rule.10 Upper-level political appointees also defined the broad pol-
icy contours of the effort: (1) performance-oriented approaches
were to be favored over specific commands; and (2) the cost of the
new proposal could not exceed that of the Carter Administration
proposal. Otherwise, the team was allowed to go about its business
with little upper-level intervention.

Although each team member had individual responsibilities, the
quality of the final product was a joint responsibility, and no mem-
ber was afraid to invade the "turf" of others. The program office
technical staff, with some input from the agency's enforcement staff,
suggested a number of alternatives. The regulatory analyst "costed
out" these options along with several industry-suggested alter-
natives. The analyst also derived an innovative list of ten broad
alternatives by mixing combinations of more and less stringent re-
quirements for five or six basic regulatory functions. This list and
the cost factors associated with it became the heart of the PRIA for
the rule.

The team attempted to reach consensus on every important issue
before taking a product to upper-level decisionmakers, and on
nearly all important issues they were successful.11 Members of the
team would talk out the inevitable disputes that arose over the qual-
ity of information, the validity of assumptions, and the direction
that the rule should take.12 Occasionally, when the team encoun-
tered a particularly policy-laden issue and the available information
did not dictate a particular result, a meeting would be scheduled
with upper-level decisionmakers for a policy call.13 Frequently, the
team drafted issue papers in advance of these meetings. Because of
this frequent high-level involvement, the team's final proposal was
accepted by upper-level decisionmakers with few changes.

After the head of OSHA signed-off on the proposal, it went to the
Department of Labor's Policy Review Coordinating Committee
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(PRCC) for further review, and the RIA went to the Departmental
Office of Policy for review. The PRCC suggested no significant
changes. A senior economist in the Office of Policy went over the
RIA in detail and rewrote the summary chapter, but could offer
little advice on how to reduce its reliance on highly debatable
assumptions.14

Although the March 1982 Proposal15 departed in some important
regards from the Carter Administration's proposal, they shared
many basic similarities. Both accepted the fundamental tenet that
workers had a right to be informed about the nature of workplace
hazards, and both applied only to the manufacturing sector. But the
March 1982 Proposal reflected the Reagan Administration's prefer-
ence for the performance-oriented approach. Instead of specifying
with particularity the substances that it deemed hazardous, the
March 1982 Proposal gave employers a great deal of discretion to
find that chemicals in their workplaces were or were not hazardous
by considering "scientifically well-established evidence."16 Although
a brief Appendix suggested sources that manufacturers might con-
sult, the proposal did not provide an explicit vehicle for challenging
an employer's hazard determination.17 The proposal required em-
ployers to label all containers (but not pipes) with labels displaying
the "identity" of the substances contained therein, and identity was
defined to mean "any chemical or common name." The proposal
also required labels to contain warnings, but defined the term "haz-
ard warning" very broadly to include "any words, pictures, symbols,
or combination thereof which convey the hazards of the chemical(s)
in the container."18

The 1982 Proposal went beyond the 1981 Proposal in requiring
manufacturers to obtain or develop Material Safety Data Sheets
(MSDSs) for each hazardous product that they produced or used.
The proposal listed specific items that were to be included on every
MSDS. The manufacturer would be required to search the relevant
literature for information to meet each of the specific criteria, but if
the search did not reveal such information, the manufacturer would
not have to produce such information itself. MSDSs had to be up-
dated with each new shipment. Employers were required to main-
tain copies of current MSDSs in the workplace and to ensure that
they were readily accessible. The 1982 Proposal thus made the
MSDS, rather than the label, the primary vehicle for conveying in-
formation to workers.

Perhaps the greatest innovation of the 1982 Proposal was its re-
quirement that employers undertake training programs. The rule
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required employers to provide employees with information and
training on hazardous chemicals "at the time of their initial assign-
ment, and whenever a new hazardous chemical is introduced into
the workplace." In addition to information about the requirements
of the hazard communication regulation and the location and avail-
ability of the list of hazardous chemicals and the MSDSs, the train-
ing efforts were to include at least: (1) ways to detect the presence
or release of a hazardous chemical in the workplace; (2) the hazards
of the chemicals in the workplace; and (3) measures that employees
could take to protect themselves from the hazards.19

The agency published a 381-page Draft Regulatory Impact Anal-
ysis and Regulatory Flexibility Analysis (DRIA) to accompany the
1982 Proposal. The document optimistically opened with the obser-
vation that informing workers would be a market-based approach to
reducing workplace risks that could substitute for the agency's pre-
vious case-by-case regulation of individual industrial chemicals.20 Af-
ter recounting the basic structure of the Carter Administration
proposal, the DRIA proceeded to trash it, voicing serious concerns
about the "excessive costs and paperwork burdens" that it would
have imposed. Other objectionable aspects included its specification
orientation, the inflexibility of its labeling provisions, and "its focus
on identification of chemicals rather than on communicating hazards to
employees and employers."21 According to the DRIA, the 1982 Pro-
posal would reduce the initial implementation costs by 78 to 81 per-
cent, from $2.6 billion (or $185 per employee) to $582 million (or
$41 per employee). Total annual costs would be reduced from $1.25
billion (or $89 per employee) to $227.92 million (or $16 per em-
ployee). The DRIA attributed this cost savings to changes in key ar-
eas which "substantially improve its cost-effectiveness."

The DRIA also identified several benefits of the 1982 Proposal.
The proposal would increase employee awareness, which would in-
crease the use of personal protective devices, improve work prac-
tices, and inspire other precautionary measures. Improved hazard
communication would result in early job transfers and early treat-
ment of chronic diseases, thereby lowering future health care costs
and reducing disability and social security payments. Increased em-
ployer knowledge of workplace risks would result in more "safety
enhancing investments - in new control technology, process rede-
sign and perhaps most importantly, in product substitution." The
DRIA also postulated that improved information would lead to "bet-
ter matches between the risk preferences of workers and true job
risks, thus improving labor market allocation."23
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Chapter 2 of the DRIA described a simple model for evaluating

how employees use hazard information to reduce workplace risks.
Recognizing that all available information sources severely under-
reported workplace illnesses and injuries, the agency suggested an
"underreporting factor" of fifty. This yielded an estimate of 8.5 mil-
lion annual workdays lost due to chemically induced illnesses. For
comparison, the agency also used an underreporting factor of ten,
thereby yielding 1.8 million lost days.24 Agency analysts emphasized
that no one knew what the real underreporting factor really was.25

Chapter 3 of the DRIA examined the benefits of ten broad alter-
native standards. Citing workplace accident studies, OSHA con-
cluded that "worker safety may be enhanced substantially through
increased care."26 Without attempting to quantify the proportion of
workers in covered industries that would avoid exposure to chemi-
cals, the agency simply assumed that a hazard communication pro-
gram would reduce chemically induced injuries and illnesses by
1 percent per year throughout a twenty-year period, and then
stabilize at 20 percent. These numbers originated in informal
brainstorming sessions among team members in the summer of
1980.27 According to an agency analyst, it was based on a "what
if" scenario.28 According to another participant, it was "cooked up
by the policy people."29 Using the total number of workplace-
induced illnesses and injuries estimated in Chapter 2, the agency
calculated (under the "intermediate" assumption that workplace in-
juries are underreported by a factor of ten) the reduction in
chemical-related risk injuries and illnesses. The DRIA then mone-
tized these benefits using the "human capital" approach to valuing
human life.

Recognizing that the human capital approach was not the only
permissible approach to valuing risks, the DRIA also very briefly
examined the "willingness-to-pay" approach. Relying exclusively
upon a study by Professor W. Kip Viscusi of Duke University, the
DRIA used a figure of $30,000 per lost workday as the measure of
the average employee's willingness to pay to avoid losing a workday.
Because the DRIA's calculated cost for a lost workday avoided was
only $14,000, the standard appeared to be justified under the
willingness-to-pay approach.

These extremely rough calculations depended heavily on two
striking assumptions: (1) worker injuries are currently under-
reported by a factor of 10; and (2) a hazard identification standard
will reduce chemically caused injuries and illnesses by one percent
per year for twenty years. The DRIA cited no hard evidence to
support either assumption. Indeed, the calculations were of such a
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gross nature that the agency did not even attempt to distinguish
among the ten regulatory alternatives with respect to the workplace
illness that would be avoided.

The above calculations did not include any estimate of the work-
place cancers that might be avoided as a result of the standard, be-
cause reports of workplace deaths and injuries rarely included
cancers. To account for reduced workplace cancers the DRIA esti-
mated the annual value of medical resources devoted to cancer
treatment and adjusted that figure to account for the fraction of
cancers that were estimated to be work-related. Unfortunately, esti-
mates of work-related cancers were extremely controversial, ranging
from 1 percent to 40 percent. Without explaining why, the DRIA
adopted a conservative range of 5 to 20 percent. Next, the agency
calculated that the percentage of total exposures to workplace car-
cinogens that occurred in the manufacturing sector was approxi-
mately 48.4 percent. This yielded annual values for reduced medical
costs of all cancers in the manufacturing sector of $175.4 million,
$350.8 million, or $701.6 million respectively, corresponding to the
assumptions that 5, 10, and 20 percent of all cancers were work-
related. Similar calculations were employed to estimate production
losses due to premature deaths of $459.5, $919.0, and $11,838.1
million. Finally, the DRIA assumed that a hazard identification
standard would reduce cancer cases by 2 percent in 10 years and by
an additional 2 percent per year until year 20, at which time the
effect would stabilize at 20 percent. The DRIA did not attempt to
place a dollar value on the deaths due to cancer beyond the lost
production costs. The results of all of these calculations are dis-
played in Table 7.1.

In addition to health and increased productivity benefits, OSHA
believed that the standard would benefit employers by preempting
inconsistent state laws.30 For example, Massachusetts required that
warning labels be composed of red ink on a white background, but
Oregon required fluorescent orange on a contrasting background.
The quantitative analysis used the following precise-looking formula:

C = (TW) (A) (B)
where:
C = cost of providing and filing sheets and label containers
T = chemical shipments (in tons)
W = number of state and local jurisdictions affected
A = average cost per transaction
B = average number of transactions per ton
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Table 7.1. Summary of some of the monetizable benefits - discounted and
undiscounted 1980 (in millions of dollars)

Type of benefit

Nonlost workday cases
Lost production
First-aid costs

Lost workday cases
Lost production
Medical costs

Disabling illness
Lost production

Cancer illness
Lost production
Medical costs

Turnover costs

Chemical fire costs

Total

Undiscounted benefits

1st
year

0.03
0.02

0.61
0.11

13.40

—

0.04

1.00

15.21

20th
year

1.36
1.00

30.69
5.42

667.80

487.70
186.20

2.32

1.80

1,384.29

40th
year

3.60
2.80

81.42
14.39

1,798.30

1,293.90
493.90

6.16

3.30

3,697.77

Present discounted valuea

20-year
stream

2.92
2.20

66.01
11.66

1,357.80

751.70
286.90

5.00

10.80

2,494.99

40-year
stream

5.48
4.20

124.02
21.91

2,739.00

1,673.60
638.80

9.39

13.70

5,230.10

aA discount rate of 10% is used.
Source: U.S. Department of Labor, Occupational Safety and Health Administration,
Office of Regulatory Analysis.

OSHA calculated W by assuming that shipments traveling less than
200 miles stayed in one state, shipments of 200 to 500 miles crossed
one state line, and shipments of greater than 500 miles crossed two
state lines. Department of Transportation data yielded the percent-
age of all shipments in each category.

The DRIA then calculated A (the average cost per transaction) by
adding its estimate of the total cost of information sheets and label-
ing and dividing by its estimate of the number of containers contain-
ing hazardous materials shipped in the manufacturing sector.
OSHA next estimated the cost of complying with information and
labeling requirements under various assumptions about the number
of labels or information sheets (transactions) that would be required
per ton of material. An assumption of one hundred transactions per
ton yielded a forty-year discounted cost of complying with state and
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local information and labeling requirements of $15,275 billion; for
200 transactions per ton the cost was $30,549 billion; and for 300
transactions per ton the cost was $45,824 billion.

Finally, the DRIA also noted that, unlike any of the proposed
OSHA options, some state laws required testing of chemical sub-
stances. Assuming that a chemical manufacturer was required to test
only 1 percent for just acute hazards, state and local regulation
would yield additional costs of $1,041 billion.

The agency's state preemption analysis was highly debatable.
First, it failed to consider the benefits to workers of the more strin-
gent state standards that would be replaced by the federal standard.
Second, the DRIA simply assumed that state requirements would be
so utterly inconsistent as to require label changes whenever an item
crossed state borders. Third, the analysis assumed that state enforce-
ment officials would be entirely inflexible. Finally, the DRIA assess-
ment rested on the unarticulated assumption that no state standard
could be more effective than the federal standard. Clearly, the state
legislatures and agencies that imposed additional requirements
thought that they would produce benefits that would outweigh the
additional costs. OSHA apparently disagreed.

Chapter 4 of the DRIA examined the costs of complying with ten
alternative proposed standards. For the most part, the agency relied
on best estimates for the costs of preparing MSDSs, labeling con-
tainers, conducting training sessions, hiring a health and safety offi-
cer, and educating and training workers. Although these estimates
were necessarily soft, OSHA had a good deal more confidence that
they were in the right ball park than it had with respect to the ben-
efits analyses. The red herring in the cost calculations was the fact
that OSHA did not know the extent to which companies were al-
ready in compliance with the proposed requirements. Therefore, the
DRIA calculated the costs based on estimates ranging from zero to
90 percent compliance, and selected 60 percent as a reasonable es-
timate. The DRIAs best estimate of the direct forty-year economic
costs of the alternatives ranged from $3.2 billion to $33.7 billion,
depending upon the initial assumptions.

Because OSHAs proposal was the first major new regulation of
the Reagan Administration, it precipitated a two-month tug-of-war
between the agency and OMB before the Bush Task Force on Reg-
ulatory Relief. OMB staffers drafted a fourteen-page "Administra-
tively Confidential" memorandum to the task force "in the spirit of
lively internal debate."31 A summary offered three principle argu-
ments against OSHAs proposal: (1) there was "no direct evidence of



98 Regulatory analysis in theory and practice
a need for universal labeling of chemicals" and "much indirect evi-
dence that it is not needed"; (2) hazard identification was "not an
appropriate area for federal preemption of state and local regula-
tion"; and (3) "the potential costs of the proposal far exceed the
benefits."32 OMB disputed OSHAs characterization of the proposal
as "largely performance-oriented," arguing instead that it was "in
fact highly prescriptive and detailed in the obligations that it im-
posed on manufacturers."33 OMB concluded that OSHA was "pro-
posing a very costly and comprehensive regulatory scheme to
address a problem whose extent is a matter of speculation rather
than concrete evidence."34

OMB called OSHAs one-percent-per-year-for-20-years projection
"completely arbitrary" and "implausibly high."35 OMB's equally ar-
bitrary prediction was that the standard might result in a 5 percent
overall reduction in workplace illnesses.36 OMB also challenged
OSHAs assumption that workplace disease and injury was under-
reported by a factor of ten. OMB maintained that OSHAs analysis
otherwise sufficiently accounted for any underreporting, and OSHA
should therefore use no underreporting factor. OMB therefore re-
duced OSHAs estimate from $156 million to $16 million. OSHAs
additional estimate that 25 percent of all chronic occupational ill-
nesses were due to chemical exposure was called "quite arbitrary."
OMB substituted its estimate of 2.5 percent, thus reducing OSHAs
estimate from $2.7 billion to $270 million. Finally, OMB challenged
OSHAs estimate for the number of occupationally induced cancers
as "wildly optimistic."37 OMB relied on a study estimating that only
4 percent of all cancers were workplace related. Finding that three-
quarters of those were already taken care of by existing EPA and
OSHA regulations, OMB estimated that at most 1 percent of can-
cers would be affected by the hazard identification standard. Be-
cause OSHAs best estimate was 10 percent, OMB reduced OSHAs
prediction from $2.3 billion to $230 million. For the same reasons,
OSHA estimates for losses due to employee turnover were also re-
duced by a factor of ten. By the time OMB's analysts had finished,
OSHAs benefits estimates had dropped from $5.2 billion to $65
million, which was only 2.5 percent of the estimated $2.6 billion in
compliance costs.

OSHA responded in kind. According to OSHA, OMB's tiny bene-
fits estimates "f low[ed] directly from misinterpretation of the OSHA
methodology and data sources."38 OSHA contended that its benefits
analysis "matches up the available data sources with reasonable, but
consistently conservative assumptions in developing estimates in or-
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der to leave little doubt as to the validity of the 'bottom line' conclu-
sion," and it noted that the DRIA analyzed all of the assumptions
and possible sources of data error. OSHA accused OMB of relying
upon "shaky arithmetic and faulty assumptions."39 A point-by-point
rebuttal of OMB's critique challenged the factual basis for OMB's
substituted assumptions and questioned the technical competence of
OMB's assessment of the scientific evidence.

After the task force failed to resolve the dispute,40 OSHA con-
tracted with a prominent academic economist, W. Kip Viscusi, to eval-
uate the RIA and OMB's critique and to prepare his own estimate
of the standard's benefits. OSHA analysts picked Viscusi because he
was a "good American Enterprise Institute-type economist" and be-
cause he had previously expressed views favoring informational so-
lutions as an alternative to command and control regulation.41

Viscusi's report took pains to find some merit in the positions of
both agencies. He correctly observed that the crux of the OSHA-
OMB debate was over the "magnitudes of the key parameters":
(1) the effectiveness of hazard communication in reducing job risks;
and (2) the overall level of health risks that are to be reduced.42

Noting that the "novelty" of the hazard communication approach
"by its very nature makes the benefits necessarily speculative,"43 he
found it "inappropriate to criticize a relatively new approach to job
safety as being based on speculation since all new approaches of this
kind could be subjected to similar criticism."44 Viscusi admitted that
his own judgments as to the magnitude of these two critical param-
eters was likewise "necessarily quite subjective," but argued that the
"inability to resolve these substantive issues is an inherent problem
whenever one is dealing with the regulation of dimly understood
health risks."45 Viscusi was also perplexed by OMB's apparent posi-
tion that "workers will not respond at all to hazard information."46

The primary difficulty that Viscusi had with OSHA's "one-
percent-per-year-for-20-years" assumption was that he did not think
that it would take twenty years for the standard to have this effect.
Viscusi suggested that the standard would have an immediate and
permanent effect of a 10 percent reduction annually, which would
have a comparable overall impact on the benefits estimation as
OSHA's assumption for all effects other than cancer. On the issue of
underreporting, Viscusi found that OSHA's assumptions "do not
seem clearly out of line." Likewise, Viscusi believed that OSHA
was "on relatively solid ground" in imputing a fairly substantial por-
tion of chronic and disabling illnesses to the workplace. Noting the
great uncertainty surrounding calculations about workplace-induced
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cancer, Viscusi believed that either OSHA's 5 percent or OMB's 1
percent estimates were both quite reasonable. He adopted a conser-
vative 2 percent estimate in his calculations.47

For the most part, Viscusi sided with OSHA on the big disputes
with OMB, but adopted assumptions that were somewhere in be-
tween those of the two agencies. On the critical question of the
value of a lost workday, Viscusi applied the "willingness to pay" test.
From previous work, Viscusi had derived that the average worker
was willing to pay $30,000 to avoid a lost workday. Using this num-
ber and the other assumptions, Viscusi arrived at a bottom line
figure of $2.6 billion for the standard's benefits, compared with
OSHA's $5.2 billion figure and OMB's $65 million estimate.48 Per-
haps not so coincidentally, Viscusi's figure just about equaled OSHA's
cost estimate of $2.6 billion.

Ultimately, Vice-President Bush sided with OSHA, and the pro-
posal went out without significant change. There are several possi-
ble explanations for the Vice-President's decision. First, it is possible
that after reading Viscusi's report the Vice-President was persuaded
that OSHA was right on the merits. A prominent economist with
conservative credentials took much of the wind out of OMB's sails
by writing an "independent" analysis that sided to a large extent
with OSHA. Because OMB's institutional role was ostensibly only
to ensure that the RIA was consistent with the requirements of
the Executive Order, the independent assessment significantly re-
duced OMB's leverage in the internal policy debates. If true, this
explanation suggests that OMB's critique of OSHA's DRIA was an
ideologically motivated "shot from the hip" that could not withstand
independent scrutiny.

An alternative explanation, which gives analysis a less prominent
role, is that OSHA won a significant policy battle within the Admin-
istration over the institutional locus of decisionmaking power. The
atmosphere surrounding the hazard identification rule was highly
charged politically. The materials from the interagency debate had
been leaked to Congress, and the Administration was receiving crit-
icism from unions and Democrats in the House of Representatives
for not allowing OSHA to perform its statutory role.49 An OSHA
memorandum for the task force captured the essence of the political
situation:

Labor and other groups have criticized the Administration for
"gutting" environmental and safety and health laws. . . . Superim-
posing OMB over the regulatory process in a manner where they
became the de facto regulator will lend credence to those criti-
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cisms. This, in turn, portends significant political problems. . . . For
11 months organized labor has been saying that we were not com-
ing out with a new proposal, and we have been saying that we
are. . . . Labor has not yet been given a cudgel with which to beat
this Administration. Failure to act on this matter will provide
one. . . . Recent articles point to the Democratic party's efforts to
rebuild its ties to the labor movement by painting this Administra-
tion as anti-worker. Let us not ignore political reality.50

It is probably not without significance that the regulations were re-
leased by OMB on the evening before the heads of OSHA and
OIRA were to testify before a hostile House Subcommittee.51 In the
final analysis, it may be that in the context of a political battle that it
was not likely to win, OMB, like any good bureaucratic actor, threw
in the towel.

Reactions to the 1982 Proposal were highly critical and highly po-
larized. Most of the comments were directed to the merits of the
proposal, and comparatively few discussed the RIA or the analysis
contained therein.52 Some of the industry comments addressed the
"softness" of the RIA's numbers, but none came up with hard num-
bers to justify different quantitative predictions.5 The unions op-
posed the performance-oriented hazard determination procedures,
stressing that giving employers discretion to use "scientific judg-
ment" to determine whether "scientifically well established evi-
dence" supported a hazard determination ensured that too few
substances would come within the ambit of the rule. The unions
urged OSHA to adopt "specific definitions" of what constituted a
health hazard with specific written hazard determination proce-
dures and specific requirements for the contents of MSDSs.

The November 1983 Final Rule
After the public hearings closed, the team began the tedious task of
evaluating the weight of the evidence supporting alternative resolu-
tions of the issues raised by the proposal. All three primary team
members read all of the written submissions. The chief disagree-
ments now concerned the strength of the evidence on particular
points, and most arguments were between the representative from
the Solicitor's Office and the other team members.54

One large debate concerned the extent to which the final stan-
dard should adhere to the proposal's performance-oriented ap-
proach to the hazard determination question. The outside com-
ments revealed a wide disparity in industry practice. According to
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the program office representative: "We did not get from the compa-
nies a common source of information that they could draw on."55

The policy office representative's preference for retaining the
performance-oriented approach was therefore rejected in favor of
an approach that specified some of the chemicals for which hazard
assessments would have to be undertaken.

The regulatory analyst, however, prevailed on the question
whether the standard should be extended beyond the manufactur-
ing sector. Although many commentators had argued that it was
logical to concentrate on the manufacturing sector first, because it
had a higher number of injuries, the evidence on this point was not
very strong. The policy office's concern that extending the standard
to other sectors would dramatically increase its costs ultimately car-
ried the day with the team and upper-level decisionmakers.

The Final Rule significantly departed from the March 1982 Pro-
posal in only a few regards. The agency continued to limit the
coverage of the rule to hazardous chemicals or mixtures, but
it amended the definition of that term to adopt the American
National Standards Institute's standard for precautionary labeling
of acutely toxic substances and to state explicit criteria for deter-
mining whether or not a substance was a carcinogen. Rejecting the
performance-oriented approach, the agency decided to specify a
chemical as a carcinogen when the National Toxicology Program,
the International Agency for Research on Cancer, or OSHA pub-
lished a finding that the substance was a carcinogen. The Final Rule
also departed from the performance-oriented approach in requiring
manufacturers and employers to consider as hazardous any chemi-
cals for which OSHA had promulgated standards or the American
Council of Governmental Industrial Hygienists had published
threshold limit values. The Final Rule further reduced employer
discretion by mandating that any substance that caused hazardous
effects at a statistically significant level in a single species of labora-
tory animal in a study conducted in accordance with established sci-
entific principles must be regarded as hazardous.56

The agency followed the 1982 Proposal for determining the con-
tent of labels, adhering to its position that the primary information
conveying device was the MSDS.57 The Final Rule also retained the
1982 Proposal's performance-oriented warning requirement.58 Like
the 1982 Proposal, the Final Rule required manufacturers to de-
velop and transmit MSDSs to employers, and it required employers
to keep MSDSs in a readily available spot in the workplace and to
update them as appropriate within a reasonable period of time.
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Table 7.2. A cost comparison of the January 1981 and March 1982
proposals and the final standard (totals in millions of dollars)

Cost

Initial cost
Total
Average per employee

Annual cost
Total
Average per employee
Total present value
(40-year period)

January 1981
proposal

2,600.000
185.00

1,254.000
89.00

22,864.000

March 1982
proposal

591.440
42.00

158.490
11.00

3,368.000

Final
standard

603.926
43.00

158.870
11.00

3,374.000

Finally, OSHA adopted without significant change the employee
training portions of the 1982 Proposal.59

Surprisingly, the Final Rule and its Final Regulatory Impact Anal-
ysis (FRIA) sailed through OMB review unscathed. During the re-
view period, OMB had three or four relatively minor questions that
OSHA easily addressed. One explanation for OMB's subdued stance
is that it did not believe that anything would be gained by reopening
old wounds in a repeat of a battle that it had previously lost. An-
other explanation is that the regulatory analyst who drafted OSHA's
RIAs was now employed as a desk officer at OMB.

The 287-page FRIA was organized very much like the DRIA.60 In
light of testimony presented at the hearings, the costs of the 1982
proposed standard were adjusted slightly downward, but the costs of
the more burdensome final standard were somewhat higher. Table
7.2 compares the estimated costs of the two proposals and the final
standard. Table 7.3 contains the agency's final benefits analysis.

The FRIA continued to rely upon the two critical assumptions
that workplace-induced diseases and injuries were underreported
by a factor of ten and that the standard would reduce chemically
induced acute injuries and illnesses by 1 percent per year for twenty
years before stabilizing at 20 percent. Unlike the DRIA, the FRIA
could point to studies submitted during the hearing demonstrating
rather dramatic decreases in injuries in companies that had already
implemented some kind of hazard identification program. The
FRIA also continued to assume that reduced cancer incidence would
be zero for the first ten years and then 2 percent per year for the
next ten years to an equilibrium level of 20 percent after twenty years.
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Table 7.3. Summary of quantified benefits 1982 (in millions of dollars)

Source

Reduced search costs

Nonlost workday cases
Lost production
Medical costs

Lost workday cases
Lost production
Medical costs

Disabling illness
Production lost
Medical costs

Cancer illness
Production lost
Medical cost

Turnover cost

Chemical fire

Uniform standard

Total

Undiscounted

1st year

211.971

0.030
0.020

0.720
0.130

1.410
0.004

0.070

1.000

74.800

290.155

20th year

381.066

1.360
1.000

30.600
4.533

70.170
0.199

305.144
115.440

4.060

1.800

135.410

1050.782

40th year

691.445

3.600
2.800

81.400
12.000

189.220
9.536

808.680
306.220

10.780

3.300

244.580

2354.561

Discounted

40-year period0

3092.445

5.660
4.200

147.200
25.490

301.420
0.726

1047.500
393.200

16.400

13.700

1093.880

6141.821

"The discount rate is 10%.
Source: U.S. Department of Labor, Occupational Safety and Health Administration,
Office of Regulatory Analysis.

The FRIA took the same approach as the DRIA to monetizing
the losses attributable to lost workday injuries, nonlost workday in-
juries, medical expenses, turnover costs, and fires. The extremely
large difference between the estimates of forty-year discounted pro-
duction losses due to permanent disabilities ($2,739 million in the
DRIA compared to $301,426 million in the FRIA) is apparently at-
tributable to the fact that the DRIA neglected to reduce the benefit
stream to present value using the OMB mandated 10 percent dis-
count rate. This slipup demonstrates the dramatic impact of using
such a high discount rate.

The FRIA added an additional category of medical costs attribut-
able to permanent disabilities. Although the DRIA had not identi-
fied sufficient data upon which to base such an estimate, the FRIA
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used the average monthly cost of medical care in nursing homes
for similar disabling diseases and multiplied by the average stay of
seventy-five days as reported in the 1977 National Nursing Home
Survey. This yielded a discounted forty-year benefit of $0,726
million.

The discrepancy between the DRIA and FRIA predictions for lost
production and medical costs due to workplace-induced cancers
($1,673 million versus $1,047 million and $638 million versus $393
million respectively) is less easily explained. The written analyses
were identical except for the fact that the use of 1982 dollars in the
FRIA yielded slightly larger annual estimates. No explanation what-
soever was given for the fact that the forty-year discounted estimates
were lower in the FRIA.

The FRIA, like the DRIA, also made a brief comparison of the
effectiveness of the standard, measured by the willingness of work-
ers to pay to avoid a lost workday injury. The FRIA compared Pro-
fessor Viscusi's $30,000 estimate to the newly calculated high
estimate of the cost per lost workday avoided of $23,984 to conclude
that the standard was justified.

The FRIA calculated the benefits of a uniform standard that pre-
empted inconsistent state standards using the same formula that the
DRIA had used. However, it dramatically reduced the assumed
number of estimated transactions per ton from 100, 200, and 300 to
5, 10, and 15, yielding drastically reduced forty-year discounted
costs of $1.09, $2.18, and $3.57 billion, instead of $15.2, $30.5, and
$45.8 billion. Nowhere did the FRIA explain the change in assump-
tions that led to these reduced predictions. On the other hand, the
FRIA did take into account state required chronic testing costs of an
estimated $17.78 billion that the DRIA (which had considered only
acute testing requirements) had ignored.

The FRIA also adopted an alternative method for calculating
the costs of complying with state laws. It simply took at face value
one company's estimate of the additional costs of compliance with
the more stringent state standards and extrapolated some of them
to the entire chemical industry. One of these calculations yielded a
cost of $6.3 billion for merely determining whether or not chemical
manufacturers complied with a single state's standards. Another
produced an estimate of $47.6 billion for complying with state label-
ing requirements. Like the DRIA, it failed to subtract the value of
the additional protection attributable to more stringent state stan-
dards, and it did not factor state standards into its calculation of the
medical and performance benefits of the OSHA standard.
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The FRIA included as a benefit an item that had not been con-

sidered in the DRIA. By requiring the manufacturers to provide
hazard information to their employees and to downstream users and
their employees, the OSHA standard would reduce the costs of ob-
taining hazard information for those firms and employees who
would otherwise be willing to undertake some efforts to obtain that
information.61 According to the FRIA, this reduced "search cost"
would be a benefit of the standard. To calculate its magnitude
OSHA began with Ford Motor Company's estimate that it spent
approximately $25 per product updating information on 15 per-
cent of its products per year. The International Chemical Workers
Union estimated that it spent an average of $50 per product in
search costs. From a General Services Administration (GSA) study of
Material Safety Data Sheets OSHA extrapolated that 70 percent of
all of the almost 27 million chemical products in manufacturing es-
tablishments "may be associated with incomplete chemical hazard
information."62 If all manufacturers follow Ford's example, then the
forty-year discounted cost would be $1.03 billion. Using the $50 per
search that employees were apparently willing to pay, the forty-year
discounted cost would be $2.06 billion. Hence, the agency added
$3.09 billion in avoided search costs to the total benefits of the
standard. This constituted the largest single item of benefits in
Table 7.3.

Clearly this $3 billion chunk of benefits was built upon the flim-
siest of evidence. First, it drew upon the experiences of a single
company and a single union official. Second, it extrapolated from a
limited GSA study of MSDSs an estimate that inadequate searches
had been performed for 70 percent of all chemicals. Third, it tacitly
assumed that searches would be taken for all 27 million chemicals
that could be found in manufacturing workplaces. Finally, it as-
sumed that all of those search costs would disappear upon effective
implementation of OSHAs standard. It did not allow for the possi-
bility that an employer or employee might want more or better in-
formation than the OSHA standard would provide.

To calculate the costs of the standard, the FRIA identified seven
separate activities, each of which consisted of two or more compo-
nents, and then estimated the costs for each of the components. The
testimony in the hearings seemed to bear out OSHAs earlier "best
estimates."63 Like the DRIA, the final calculations in the FRIA were
based on the assumption of 60 percent prior compliance for most
calculations. The FRIA calculated the total forty-year discounted di-
rect costs of the final standard to be $3.37 billion. Although the
breakdown of costs in the DRIA was very different, this total did not
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differ greatly from the $3.2 billion estimate of total forty-year dis-
counted costs in the DRIA.

On May 24, 1985, the Third Circuit Court of Appeals upheld
much of the hazard identification standard, but held that the
agency was arbitrary and capricious in limiting the scope of the
standard to employees in the manufacturing sector.64 The court
held that OSHA had not adequately addressed the petitioners' con-
tention that the limitation ignored the high level of employee expo-
sure in specific jobs outside the manufacturing sector. The court
was also unpersuaded by OSHAs contention that the benefits of the
communication standard would trickle down to uncovered workers
because containers would be labeled. The court concluded:

There is record evidence that workers in sectors other than manu-
facturing are exposed to the hazard associated with use of toxic
materials or harmful physical agents. The Secretary has given no
statement or reasons why it would not be feasible to require that
those workers be given the same MSDS's in training as must be
given to workers in a manufacturing sector. The Secretary has
given reasons why the labeling, MSDS, and instruction require-
ments comply with [the OSHAct] for employees in the manufactur-
ing sector, but no explanation why the same information is not
needed for workers in other sectors exposed to industrial hazard.65

The court held that the standard could remain in effect in the man-
ufacturing sector, but it directed OSHA to reconsider the applica-
tion of the standard to employees in other sectors "and to order its
application to other sectors unless [the agency] can state reasons
why such application would not be feasible."66

After OSHA failed to respond to the court's remand, the United
Steel Workers petitioned the Third Circuit to mandate that OSHA
respond to the rule by a date certain. On May 29, 1987, the court or-
dered the agency to respond to the remand, and on August 24, 1987,
OSHA published an expanded hazard communication standard ap-
plicable to all industries.67 OSHA found that the rulemaking record
on the whole supported its conclusion that compliance with that the
hazard communication standard was feasible in all industries.

Evaluation and conclusions

Type and quality of analysis

Knowing that the hazard identification rule would be the first ma-
jor Reagan Administration regulation to impose heavy costs on a
regulated industry, OSHA attempted to draft a high-quality RIA.
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The cost analysis was not the standard analysis of available technol-
ogies that typifies OSHA economic impact assessments, but it was
based on a similar thought process. OSHA polled the industry and
suppliers of relevant products and services for cost data and added a
liberal sprinkling of assumptions about the extent to which industry
was already in compliance and the techniques that companies would
use to meet the standard. Because the standard contained several
performance-oriented provisions, the predications about how indi-
vidual firms would comply were a bit shakier than normal, but the
agency's cost estimates were not seriously disputed.

The benefits assessment was unlike any assessment that OSHA
had ever undertaken, because the whole concept of substituting haz-
ard communication for command and control regulations was
unique. OSHA therefore had to rely upon less defensible assump-
tions about the number of injuries that the standard might prevent.
Its 10 percent underreporting factor and its "one-percent-per-year-
for-twenty-years" efficacy assumption were especially questionable,
and (as OMB's analysis demonstrated) the agency's predictions were
very sensitive to those assumptions. Equally controversial was
OSHA's attempt to reduce injury, disability and death to dollar
amounts. OSHA had stated on numerous occasions that it would not
attempt to place a dollar value on human life, and a Supreme Court
holding appears to preclude OSHA's adoption of a cost-benefit ap-
proach to rulemaking.68 But its RIAs displayed to the decisionmaker
the policy office's monetary estimates of both the costs and benefits
of the standard. Both the "human capital" and "willingness to pay"
approaches to valuing risks of death and disease are controversial
valuation techniques, as we shall see in Chapter 9.

Although the RIA was somewhat lengthy and at times contained
perplexing gaps in logic (as, for example, the failure to credit the
health benefits of state and local regulations), it was of compara-
tively high quality. The fact that an independent academic econo-
mist who was paid to critique the DRIA could find little fault with
its basic premises suggests that the agency did about the best that
could be done with the very limited information that was available
on critical questions.

Impediments to analysis

The most significant analytical impediment was the lack of relevant
benefits data. OSHA did not even obtain a ballpark idea of the
number of injuries and diseases caused by workplace exposures to
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hazardous chemicals. The agency guessed that existing statistics
might be off by a factor of 10, but admitted that it could be more
like a factor of 50. One can readily sympathize with OMB's cynical
conclusion that OSH A's assumptions were driven by the need to jus-
tify the standard. But one could also agree with the conclusion of
some OSHA staffers that OMB had equally cynically substituted as-
sumptions that would advance its own political agenda. Either set of
assumptions may have been right. The dispute over the assumptions
was really a dispute over the policies that determined the outcome
of the rulemaking process.

The role of regulatory analysis

In the final analysis, the questions whether to issue the standard
and what kind of standard it would be were political judgment calls;
the benefits analysis was largely irrelevant. Given the absence of
credible information on benefits, it should have been irrelevant.
The real debate was over who had the power to decide whether the
rule should go forward. The RIA was simply the vehicle for this
contest between OSHA and OMB over institutional power. In the
end, the Vice-President sided with OSHA, more for institutional
and political reasons than because of the acuity of its analysis.

The cost analysis, by contrast, was critical to the substantive deci-
sionmaking process in the indirect sense that any alternatives that
cost too much were out of bounds. The team operated on the as-
sumption that any standard it wrote would have to come with a
price sticker substantially below that of the Carter Administration
proposal. Even the Carter OSHA worked on the assumption that
the cost of the proposal could not exceed $1 billion.69 Thus, when
the regulatory analyst costed out an option the other team members
paid careful attention, and when the analyst turned thumbs down
on an option, even before undertaking a careful cost analysis, on the
ground that it would cost too much, the rest of the team generally
did not press it further. Still, the cost analysis did not dictate deci-
sions at the microlevel. The chairperson of the team observed that:
"Costs did not drive the process; they just informed it."70

The team's regulatory analyst played a significant role in the
rule's development. She was an active member of the team, and she
participated fully in the upper-level discussions. She was solely re-
sponsible for preparing and defending the RIA. Other members of
the team were uniformly impressed with the amount of effort that
the analyst put into the analysis.
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The analyst did not contribute any more than other members of

the team to identifying innovative options. The ten alternatives an-
alyzed in the DRIA were simply permutations of previously exam-
ined options. One member of the team observed:

Part of the requirements of [Executive Order 12,291] are to con-
sider various alternatives. This tends to be an exercise in creating
strawmen. It is rarely a process of starting from square one and
continuously thinking about different ways of achieving the same
regulatory goal. The RIA process forces you to think about more
cost-effective ways of accomplishing regulatory goals. But you
never break out of the original framework. The economists helped
concentrate OSHA's mind on economics issues like the coverage of
the rule. It was less useful in coming up with creative solutions to
the hazard determination procedure problem.71

The regulatory analyst was, nevertheless, an "active and influential"
participant in the collective team effort.72 She supported the front
office desires to make the standard more performance-oriented.
Consistent with the economist's worldview, she favored flexibility
over specification. This sometimes put her at odds with the attorney
from the Solicitor's Office, who was concerned about the enforce-
ability of very flexible rules.

The regulatory analyst argued strongly for limiting the rule to the
manufacturing sector to keep costs down. The Third Circuit Court
of Appeals, perhaps reflecting the lawyer's view of rationality, later
found this limitation to be arbitrary and capricious, and it ordered
OSHA to expand the coverage of the rule to all sectors of the econ-
omy. The analyst also expressed a strong preference for putting the
primary obligation to acquire information on the manufacturer of a
chemical, rather than requiring employers to ask manufacturers for
information. In addition, she was influential in persuading the team
to adopt an employee training requirement.

The agency's policy office was especially helpful in the agency's
debates with OMB. It was able to craft arguments for why the stan-
dard was necessary to address market imperfections. In doing so, it
"phrased the debate in terms that OMB could understand."73 Ac-
cording to one participant, "a lot of the momentum behind the rule
was due to our ability to put it in free market terms," and that abil-
ity came from the analysts in the Policy Directorate.



CHAPTER 8

The virtues of regulatory analysis

The three regulatory reform themes described in Chapter 1 - ratio-
nal decisionmaking, bureaucratic accountability, and regulatory re-
lief-merged in the mandates of Executive Order 12,291 and the
Regulatory Flexibility Act that agencies analyze the impacts of their
regulations on the regulated entities. Many regulatory reformers be-
lieve that regulatory analysis will inspire agencies to promulgate
more logical (and less burdensome) rules in a way that ensures ac-
countability to the President, the Congress and the public. These
are high expectations indeed for a conceptual framework, but to
some extent they are warranted. Comprehensive analytical rational-
ity has many virtues, and it has great potential for enhancing the
quality of regulatory decisionmaking. This chapter will first examine
the concept of regulatory analysis and attempt to place it in the con-
text of a larger body of experience and thought devoted to the
broader practice of policy analysis. Next, the chapter will discuss the
virtues of analysis and suggest how regulatory analysis can advance
the goals of rational decisionmaking, bureaucratic accountability,
and regulatory relief. We will save for Chapter 9 the discussion of
the impediments to using regulatory analysis and the inherent limi-
tations in the conceptual framework that make it less useful and de-
sirable in real-world decisionmaking contexts.

Essential aspects of regulatory analysis
The enormous expansion of government since World War II has
precipitated many ambitious attempts to manage governmental de-
cisionmaking. The success of quantitative techniques to manage the
war effort made students and practitioners of government optimistic
that similar techniques could aid policymakers in other large bureau-
cratic contexts. Born in an age of great technological optimism, pol-
icy analysis was touted by intellectuals in academia and think tanks
as a rational approach to bringing expertise to bear on important
decisions about how government should affect the lives of citizens.

Policy analysis, broadly defined, is the process of using com pre-
111
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hensive analytical rationality to solve social problems.1 The analyst
must (1) identify the problem; (2) break it down into its constitu-
ents; (3) clarify and rank preexisting goals; (4) identify alternative
policies for resolving the problem; (5) investigate the consequences
of each alternative, using available information and clearly specified
assumptions; (6) measure the consequences against the goals; and
(7) select the policy that best advances the goals.2 Regulatory analy-
sis is simply the process of applying the policy analysis paradigm to
regulatory problems. Although not required by the paradigm, regu-
latory analysis usually employs the conceptual frameworks of neo-
classical economics.3

Regulatory analysis is a process that consists of at least two
functions.4 First, the analyst must bring the regulatory analysis par-
adigm to bear upon a regulatory problem. Second, the analyst must
communicate the results of the analytical exercise to decisionmakers.
The analyst can communicate orally or in writing. The writing can
be located in a separate document (hereinafter referred to as a regu-
latory analysis document) or it can be incorporated into the explana-
tory document that the agency prepares for publication in the Fed-
eral Register (hereinafter referred to as the rulemaking document).
The communications function can be accomplished by making the
analyst a part of the day-to-day decisionmaking process, or the ana-
lyst can communicate with the decisionmaker from a distance.

Although regulatory analysis can be useful to decisionmakers in
reaching substantive decisions, it is thoroughly instrumental in
concept.5 It is not an appropriate vehicle for prescribing or evaluat-
ing regulatory goals. Nevertheless, to the extent that bringing com-
prehensive analytical rationality to bear upon regulatory problems
results in less burdensome regulations, regulatory analysis can ad-
vance the substantive goal of regulatory relief. Advocates of regula-
tory analysis therefore may be motivated by instrumental concerns
for better regulation, or they may see regulatory analysis as a vehicle
for furthering the substantive goal of less regulation. Although it
would probably be difficult to find anyone opposed to the first goal,
the second goal is likely to brook strong opposition from those who
perceive themselves to be beneficiaries of regulation.

The virtues of regulatory analysis
Bringing comprehensive analytical rationality to bear on
regulatory decisionmaking

Rational analysis is essential to the integrity of the rulemaking pro-
cess under the Administrative Procedure Act. Unless an agency can
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demonstrate both that a rule is rationally related to goals that Con-
gress intended for the agency to consider and that it has support in
the data, assumptions, and reasoning in the rulemaking record, a
reviewing court is likely to find that the agency has been arbitrary
and capricious in promulgating the rule.6 Yet, the scientists, engi-
neers and technical staff in the agencies are fully as capable of
analyzing regulatory problems rationally as regulatory analysts;
techno-bureaucratic rationality can yield regulatory decisions that
survive the rationality requirements of judicial review. One of the
fundamental tenets of the regulatory reform movement, however, is
that crafting regulations capable of surviving the bare minimum re-
quirements for judicial review is no longer sufficient. Congress (in
enacting the Regulatory Flexibility Act) and the President (in pro-
mulgating Executive Order 12,291) wanted agencies to analyze reg-
ulatory problems in more detail, paying particular attention to the
economic impact of regulations. In the minds of its proponents, reg-
ulatory analysis can provide "a basis for improving rational, efficient
methods of policy formulation in order to maximize the outputs of
public policy in accordance with the values of a democratic society."7

Asking the right questions. Defining a regulatory problem correctly is
the first step toward solving it. Although the program office staff
may be wedded to conventional approaches to problems, regulatory
analysts can frame old questions in new ways that suggest novel
solutions.8 For example, an engineer in the Office of Air Quality
Planning and Standards in EPA, upon discovering that an industry
is emitting large quantities of a potent carcinogen, might define the
regulatory problem as one of locating technologies for reducing
emissions and requiring individual plants to install them. A regula-
tory analyst might view the problem as one of minimizing the inter-
action of people and the pollutant; thus, the analyst might seek ways
to induce individual firms, through appropriate economic incen-
tives, to use a different chemical in the manufacturing process. An
even more ambitious regulatory analyst might attempt to induce
residents near the plants, again through appropriate economic in-
centives, to move away from the plants. The example suggests that
how one asks regulatory questions is not value-free. Indeed, there is
not likely to be general agreement that any way of phrasing the
question is the "right" way. But for a decisionmaker hungry for new
solutions to old problems, the regulatory analyst's ability to reframe
old questions may be a virtue.

Options identification. One of the most frequently articulated com-
plaints about bureaucratic decisionmaking is that it becomes wedded
to a single solution to a problem too early in the decisionmaking
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process.9 Regulatory analysts often complain of a program office ten-
dency to adopt a conveyer belt mind-set, focusing upon a single op-
tion early in a rule's germination and adhering to that option through-
out.10 If upper-level decisionmakers later insist upon considering
more than one option, the technical staff dutifully sandwiches its
preferred alternative between two post hoc red herrings. Executive
Order 12,291, the Regulatory Flexibility Act, and the National En-
vironmental Policy Act, however, all require agencies to consider a
broad range of options before settling upon a single alternative.

Because comprehensive analytical rationality insists that policy-
makers examine all realistically available options, regulatory analysts
by training should be able to identify fresh options and to pressure
the program office staff to search harder for alternatives.11 Relying
upon their backgrounds in economics, regulatory analysts might
search for less burdensome market-oriented solutions to regulatory
problems (such as effluent charges, marketable permits, and volun-
tary standards) and explore alternative timing strategies that corre-
spond more closely to production cycles. One government survey
reported that "most agencies believe that the 'alternatives' element
of [regulatory analysis] has had the single most important effect on
improving their decision-making procedures."12

Gathering and analyzing information. Another frequently expressed
virtue of regulatory analysis is its capacity to bring information on
the beneficial and detrimental aspects of regulatory alternatives to
the attention of the decisionmaker in a coherent and systematic
fashion.13 Indeed, it is possible that the mere "generation of such
information, even if never introduced as a formal part of the deci-
sion process, tends to make decisions more rational."14 The program
office staff can, of course, make information available to decision-
makers, and in fact that office is the source of much of the informa-
tion that the regulatory analysts use. But the analyst brings to the
information-providing task a unique quantitative perspective15 and
an objective posture16 that seeks out a broader range of information
and nuance, especially on the detriment side of the ledger.17 More-
over, the regulatory analyst often has training in techniques for dis-
playing information (charts, tables, graphs, etc.) that can make
existing data more accessible to the harried upper-level decision-
maker and the general public. Finally, regulatory analysis can re-
duce the incidence of cognitive illusions that sometimes plague a
layperson's assessment of complicated fact situations.18

A well-prepared cost analysis can raise the consciousness of upper-
level decisionmakers to the impacts that their rules have upon
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society.19 Quantitative benefits analysis can make the decisionmaker
aware of the positive impacts of its rules, thus facilitating a compar-
ison between the costs and benefits of rulemaking. By explicitly
probing the distributional impacts of a rule, regulatory analysis can
inform the decisionmaker of the groups that are likely to support
the rule and those that are likely to be opposed to it.20 The net
effect can be to raise the decisionmaker's comfort level with respect
to the correctness of the agency's final decisions.21

Regulatory agency heads have testified to the value of regulatory
analysis in helping them make informed decisions. The head of the
Food Safety and Inspection Service stated: "Generally good infor-
mation yields good decisions. Sometimes we have made poor deci-
sions because we did not know there was information out there or
because we relied on poor information. While the process today is
more expensive, the public is getting better work from the govern-
ment."22 And a former head of the Occupational Safety and Health
Administration (OSHA) testified:

OSHA has found that the Regulatory Impact Analysis required by
Executive Order and the Regulatory Flexibility Analyses, which are
required by the Regulatory Flexibility Act, reveal important infor-
mation about the capital and operating costs of compliance with
various regulatory approaches as well as estimates of reduction in
risk to workers. Lacking regulatory analysis, OSHA would not have
adequate information on the costs its regulations impose on society
or the amount of protection received by workers.23

Increased sensitivity to small business impacts. A primary purpose of
the Regulatory Flexibility Act is to make regulatory agencies sensi-
tive to the impacts of their regulations on small business entities.
This reflects a legislative determination that small businesses bear
a disproportionate share of regulatory compliance expenses,24 a con-
clusion that has some basis in the academic literature.25 If compli-
ance costs do not vary greatly with product output (an assumption
that has not been tested in many real-world situations), then large
companies will be able to spread compliance costs over a larger
number of products than small producers and thereby gain a com-
petitive advantage.26 Although economists may disagree over whether
this is an inefficient result, information on disproportionate small
business costs can be extremely relevant to upper-level agency deci-
sionmakers who must make decisions in a political world in which
small businesses can often have a disproportionate impact upon
their representatives in Congress. A good regulatory analysis docu-
ment can provide this information.



116 Regulatory analysis in theory and practice
Justification by explicit reference to articulated policies. An agency's pol-

icy goals can easily get lost in the convenience of adherence to pre-
cedent and unarticulated bureaucratic folk wisdom. For example, a
policy analyst in the Food Safety and Inspection Service referred to
an instance in which a regulatory analysis document drafted by the
program office stated that "it has always been agency policy that. . . ."
In fact, the regulatory analysis document was the first time that the
agency articulated the policy explicitly.27 Regulatory analysis resists
bureaucratic momentum by insisting that the analyst attempt, to
measure regulatory alternatives against expressly articulated policy
goals.28 This in turn induces upper- and lower-level decisionmakers
to think periodically about the ultimate purposes of their rulemak-
ing efforts. Explicit references to agency policy also enhance agency
accountability and increase agency credibility.29

Explicit identification of information gaps and assumptions. Analysts
rarely have enough information to undertake entirely objective
analyses of all of the pros and cons of a range of regulatory alter-
natives. A good analysis, however, will identify the gaps in the avail-
able information, draw appropriate inferences from the existing
data, and identify the assumptions that the analyst has relied upon
in extrapolating across information gaps.30 The techno-bureaucratic
thinker also encounters information gaps and fills them with as-
sumptions in an intellectual exercise that is often loosely referred
to as professional judgment. Yet, although the technical staffs as-
sumptions and inferences may be informed by experience and re-
ceived professional wisdom, its predictions are often based upon an
outcome-oriented policy judgment about how the world should be
arranged.31 Regulatory analysts believe that the program office too
often hides policy judgment behind an outer veneer of technical ex-
pertise. The analysts believe that they are more likely to be explicit
about the policy preferences that motivate their choice of assump-
tions.32 Moreover, they can draw upon analytical techniques for
showing how predictions depend upon particular assumptions. The
upper-level decisionmaker (or the general public) will then have a
better understanding of how the assumptions affect regulatory pol-
icy choices, and they will be aware of the particular policies that
inform the choice of assumptions.

Identifying research needs. The analyst's propensity to identify infor-
mation gaps has the additional advantage of revealing research
needs.33 Many questions that arise in rulemaking proceedings can
be answered by further research. For example, more research on
agency cost estimates, perhaps by monitoring the costs of imple-
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meriting past rules, can enhance the accuracy of agency cost projec-
tions. Similarly, research into the benefits of regulations may reduce
uncertainties, thereby allowing less stringent regulations in the
future.34 A regulatory analysis of an environmental rule may reveal
that the agency is spending too many research dollars studying an
environmental problem that is outside the agency's authority and
not enough resources on problems that the agency can do some-
thing about.

Restraint upon inappropriate "political" considerations. Comprehensive
analytical rationality rejects the pluralistic view that regulatory deci-
sions should reflect the interplay among political forces.35 Insisting
that decisions must be based upon more than the exercise of raw
political power, comprehensive analytical rationality distinguishes
between politics and policy.36 Regulatory analysts insist that facts do
exist and can point to appropriate regulatory conclusions. Goals
can be ranked, and alternatives can be measured against those
goals. In sum, regulatory analysis "holds the promise of bringing
more neatness, order, and precision out of the political and philo-
sophical quagmire within which much regulatory policy now finds
itself."37

The regulatory analyst believes that well-conducted regulatory
analyses can guide agency decisionmakers to rational decisions that
are more than mere political accommodations. A comprehensive
Study on Federal Regulation for the United States Senate con-
cluded: "The need for careful appraisal in impact evaluation is in-
creased by the complexity of regulatory tasks and the forces which
can divert regulators away from attainment of Congressional goals,
and toward protection of regulated interests or pursuit of adminis-
trative convenience."38 Moreover, a good regulatory analysis can
shield rational decisions from parties who have only their own nar-
row interests in mind. Although a regulatory analysis document may
not satisfy the losers of the regulatory battle, it can reassure remote
decisionmakers in the White House and Congress and members of
the general public that the decision was reached in a consistent and
nonpartisan fashion.

Identifying "correct" results. Many proponents of regulatory analysis
believe that it can go a long way toward specifying a result that is
the "correct" solution to the regulatory problem. Executive Order
12,291 ambitiously adopts this position by requiring agencies to se-
lect, among the options identified in the regulatory analysis, the op-
tion for which the benefits most outweigh the costs.39 Proponents
argue that only by pursuing analysis to its bottom line conclusions
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can society efficiently use its scarce resources.40 This perspective, of
course, also presumes that the efficient result is the "correct" result.
But whether analysis will yield efficient results depends upon the
extent to which its underlying techniques and assumptions are capa-
ble of measuring efficiency, a question that we shall address in the
next chapter.

Securing successful judicial review. Because substantive judicial re-
view of administrative rulemaking focuses upon whether a rule is
arbitrary and capricious, given the evidence in the record and the
agency's explanation for its decision, a regulatory analysis that effec-
tively states regulatory goals, identifies alternatives, provides infor-
mation on the advantages and disadvantages of the alternatives, and
measures each alternative against existing statutory goals could aid
the agency substantially in its attempt to persuade a reviewing court
of the rationality of its rulemaking exercise. Conversely, litigants be-
fore a reviewing court can rely upon a good regulatory analysis to
undermine the support for a decision that the analysis does not sup-
port. This in turn forces the agency to explain its reasoning pro-
cess-one of the important goals of judicial review-when it appears
to depart from that of the regulatory analysis.

Facilitating policy management

Although rarely mentioned in the extensive literature on policy
analysis, agencies can use analysis as a management tool to ensure
bureaucratic accountability. The accountability at stake here is not of
the personnel management variety typically associated with public
administration—ensuring that lower-level officials do their jobs well
and on time. Rather, regulatory analysis can become an instrument
of policy management.

Because a good regulatory analysis will explicitly measure the an-
ticipated consequences of alternatives against articulated policy
goals, upper-level decisionmakers can use the regulatory analysis
process to communicate policy preferences to analysts and technical
staff at lower levels in the agencies. Politically appointed policymak-
ers can thereby ensure that lower-level officials are not implement-
ing some hidden agenda known only to themselves. One early
observer of the regulatory analysis process concluded that it "will
almost certainly increase the power of the President and OMB rela-
tive to the agencies, the Congress, and the victims and beneficiaries
of particular regulations, it will slowly increase the power of upper-
level administrators within the agencies over bureaus and other
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subunits, and the power of staff economists in Washington over line-
managers in the field."41

Although policy management may appear at first glance to consist
simply of hiring people of the correct policy persuasion and moni-
toring their efforts as proposed rules circulate through upper-level
management for final clearance, the reality of bureaucratic decision-
making is much more complicated. First, no upper-level policy-
maker has sufficient time or technical skill to monitor every rule to
see if the underlying rationale for the rule adheres to his or her
view of appropriate agency policy. Even monitoring selected major
rules would strain the personal resources of upper-level policymak-
ers in many regulatory agencies. Second, civil service laws prevent
policy managers from firing uncooperative lower-level and midman-
agement officials, and only a limited number can be shunted to ir-
relevant way stations off the primary rulemaking track. Third, even
if they could be fired, the lower-level officials who can obstruct an
upper-level political appointee's policy initiatives very often possess
technical skills and experience that are indispensable to the rule-
making enterprise. Fourth, the lower-level staff often has surpris-
ingly powerful allies among the regulated industries, the beneficiary
constituency groups, the media, and members of Congress. The
upper-level policymaker can replace or avoid these subordinate pol-
icymakers only at considerable risk to the agency's steady-state equi-
librium. Fifth, policymaking is inextricably infused into almost every
aspect of the rulemaking enterprise. When they resolve ambiguities
in the technical data one way rather than another, when they adopt
one untested assumption rather than another, when they draw one
inference rather than another, and when they demand one level of
certainty rather than another, members of the technical staff in the
program offices are in fact making policy.

A particular policy perspective may be inherent in the very disci-
pline that a professional practices. Because health scientists are
likely to be more risk averse than economists, they often resolve am-
biguities and uncertainties in favor of protecting public health,
without as much regard for the economic consequences. Lawyers in
the enforcement division generally prefer command and control
standards, because they are easier to understand and enforce.
Agency economists are likely to suggest taxes and performance stan-
dards, because their training and experience teaches that such stan-
dards are generally more efficient.

Upper-level policymakers cannot effectively manage policy through
the traditional personnel management techniques. They need man-
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agement tools capable of spotting policymaking as it happens at all
levels in the agency hierarchy and of providing an effective oppor-
tunity to guide policy choices as they are being made. Regulatory
analysis is an ideal candidate for this policy management function.

Policy management requires two-way communication between
upper-level policymakers and lower-level staff. If the head of the
agency could participate in all subordinate decisionmaking entities
(e.g., work groups), the head could effectively communicate policy
preferences to the staff orally at the meetings. But such hands-on
participation is rarely feasible in a busy administrative agency. Peri-
odic meetings with the staff at certain critical decision points in a
rule's evolution can likewise facilitate policy communication between
the agency policymakers and the agency staff, especially if they take
place at crucial junctures when the staff is choosing among signifi-
cant regulatory options. Yet, even this approach requires that busy
decisionmakers be brought up to speed periodically.

Regulatory analysis can be the vehicle for bringing upper-level
decisionmakers up to speed quickly on the policy aspects of impor-
tant agency rulemaking initiatives. The regulatory analyst assigned
to a subordinate decisionmaking unit should insist that the partici-
pants in the subordinate entity attempt to state explicitly the policies
that they are implementing. This explicit attention to policy should
facilitate policy communication between lower-level officials and
upper-level policymakers in the much rarer meetings in which they
are all participants. For major rules, the decisionmaker will also
have available the Regulatory Impact Analyses and briefing docu-
ments summarizing their contents. Many agencies, in fact, are suffi-
ciently convinced of the value of a written document that their
internal regulations require analysts to prepare some kind of regu-
latory analysis document for many nonmajor rules. If the upper-
level policymaker disagrees with lower-level policy determinations,
the rule can be remanded to the subordinate unit with instructions
to apply a different policy, thereby sending the lower-level personnel
a very direct message about upper-level policy preferences.

Whether this policy communication function works depends
heavily upon the management style of particular agency heads. For
example, the Secretary of Transportation, during the deregulatory
period of the early 1980s, was content to let the Operating Admin-
istrations within the department promulgate regulations in a rela-
tively autonomous fashion, and rules were rarely remanded for
consideration of fresh options or application of a different policy
approach. With the advent of Secretary Elizabeth Dole in 1983 with
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stronger policy preferences toward safety regulations, departmental
review became more important to the rulemaking process. When
the regulatory analysis documents that accompanied individual rules
revealed agency departures from her policy preferences, she began
to return the rules to the Operating Administrations for further
analysis, and the Operating Administrations began to request that
the Office of the Secretary be involved earlier in the rulemaking
process to avoid remands. The regulatory analysis document can
thus become a fairly effective policy management tool in the hands
of an upper-level decisionmaker who wants to use it.

In the same way that regulatory analysis can facilitate policy man-
agement within agencies, it can facilitate White House policy man-
agement of executive agencies. The RIA that accompanies major
rules should inform White House and OMB personnel of the policy
considerations that motivated the agency to make its regulatory
choices. They can in turn communicate policy downward by re-
manding rulemaking efforts for being "inconsistent with Executive
Order 12,291." Policy can also be communicated through more di-
rect communications between policy managers at the White House
or OMB and their counterparts at the agencies, a topic that we will
take up in Chapter 18.

Informing Congress and the public

Although Congress is not technically a manager of the federal bu-
reaucracy, it does have a very intense interest in how agencies make
and implement regulatory policy. In this sense, Congress has a pol-
icy management function, and regulatory analysis can aid Congress
in the same way that it helps upper-level agency policymakers and
OMB. Oversight committees and individual congressmen want to be
apprised of the impacts of important rulemaking efforts on their
constituencies. They are especially interested in any distributional
aspects of agency rules. Committees that write legislation for agen-
cies have a similar obligation to oversee agency policy implementa-
tion to monitor agency fidelity to congressional intent. Written
regulatory analysis documents can perform the important role of
holding agencies accountable to Congress.

Written regulatory analysis documents can also be a vehicle for
making agencies accountable to the public. These documents can
inform members of the public who are interested in a particular
rulemaking initiative of the ways in which the agency expects the
rule to affect their interests. Deeply affected members of the public
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are thereby encouraged to participate further in the public rule-
making process.42

At the same time, regulatory analysis documents can enhance the
quality of public participation in the public rulemaking process.43

Most agency employees are quite unimpressed with the quality of
public participation in rulemaking proceedings.44 The typical com-
ment from the public is a tirade against the agency for imposing
unnecessary costs on the regulated industry or for providing too
little protection to the beneficiaries. Occasionally, a submission pro-
vides an estimate of the rule's anticipated costs, but public commen-
tators rarely provide background information and analysis to justify
cost estimates. Without its own analysis, the agency must either ac-
cept the estimates (and perhaps redraft the rule accordingly) or ig-
nore them and risk imposing catastrophic economic losses.

Regulatory analysis documents give the agency some idea of the
rule's costs. The estimates may not be precise, but they have pre-
sumptive validity. It is then incumbent upon the outside commenta-
tors to demonstrate that the agency's estimates are erroneous.
Ideally, the regulatory analysis "will shape the outcome of the rule-
making because it will be the focal point of an orderly and struc-
tured dialogue between the agency and the persons who must live
with the rule after its promulgation."45 Indeed, for some especially
important rulemakings, outside parties have gone to the extreme of
hiring consultants to "trash" regulatory analysis documents, as we
observed in Chapter 4.

Providing regulatory relief

Many proponents of regulatory analysis maintain that one of its
primary virtues is that it will induce agencies to provide relief for
regulated entities.46 To the extent that regulatory analysis is an ef-
fective policy management tool and to the extent that policymakers
in the White House and the upper reaches of the agencies desire to
effectuate regulatory relief, regulatory analysis can be expected to
yield that result.47 Moreover, to the extent that the agency must ex-
pend time and resources in analysis, rather than in promulgating
rules, the flow of rules can be expected to decrease accordingly.48

Finally, some regulatory relief advocates suggest that better analysis
will beget fewer rules, because analysis will more often reveal that a
rule should not be promulgated than it will suggest that a rule
should go forward.49 In any event, many proponents of regulatory
analysis are apparently convinced that this essentially instrumental
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process can advance particular substantive ends. Whether this is an
appropriate use for analysis will be discussed in Chapter 9.

Conclusion

The foregoing summary of the virtues of regulatory analysis indi-
cates that it can be a valuable component of regulatory decisionmak-
ing. It has been endorsed by many past and present agency leaders
and heralded by prominent students of the regulatory process. In-
deed, many agencies have been so impressed with its effectiveness
as a decisionmaking tool that they routinely prepare regulatory
analyses for nonmajor rules, even when not required by statute or
executive order. Yet, like any decisionmaking aid, regulatory analysis
is not perfect. It has its flaws and inconsistencies, and practical
problems will impede its usefulness in the real world. Neverthe-
less, its potential is very large, and it should not be too easily dis-
missed, as many staffers in agency program offices are inclined to
do, as merely another burdensome paperwork requirement for the
bureaucracy.



CHAPTER 9

Limitations of regulatory analysis

The description in Chapter 8 of the virtues of regulatory analysis
presents an ideal view of comprehensive analytical rationality. As
might be expected, the ideal suffers considerably in the real world
where values conflict, the available information is never adequate, and
quantitative techniques encounter huge uncertainties.1 Many stu-
dents of government urge instead more realistic notions of "bounded
rationality."2 Because analysis is expensive and information-intensive,
decisionmakers, in this view, can only muddle through by exploring
a very limited range of options, relying heavily upon intuition and
"back-of-the-envelope" predictions, and hoping for rapid feedback
to meet limited short-term goals.3 Critics maintain that politics is in-
separable from bureaucratic decisionmaking, and purely instrumen-
tal techniques deprive it of an important democratic dimension.4

One prominent student of the bureaucratic process has observed:

The notion of some analysts that knowledge will carry the day is
absurd. Knowledge does not and cannot govern. The diversity of
our society and institutions sets the conditions for conflicting val-
ues to be maintained. Once we realize that problems of public pol-
icy are not solved but adjusted by policymakers, then it should be
clear that the degree of trust within our society is equally as impor-
tant as knowledge.5

Regulatory analysts react very negatively to such suggestions, ar-
guing that an informed decision is always better than one made in
ignorance. They argue that analysis enhances democratic account-
ability by forcing agencies to make explicit value choices.6 Yet, as a
purely descriptive matter, the muddling through model often ap-
pears to fit the decisionmaking process better than the compre-
hensive analytical rationality paradigm. This chapter attempts to
explain the failure of comprehensive analytical rationality to trans-
form the regulatory decisionmaking process in spite of forceful
efforts by the last four Presidents. It probes the limitations of regu-
latory analysis and explores the impediments to the implementation
of the comprehensive analytical rationality paradigm in the real-
world bureaucratic context.

124
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Some limitations are inherent in the paradigm itself. It is, frankly,

too ambitious, and, pushed to the purest extreme of formalized cost-
benefit analysis, it demonstrates many of the theoretical limitations
that plague utilitarianism as a theory of political economy. As we
have seen in Chapter 8, less ambitious versions of regulatory analy-
sis have important theoretical and practical virtues. Yet, even at-
tempts at regulatory analysis that stop short of formal cost-benefit
analysis face numerous practical impediments. Although the theo-
retical limitations of formal cost-benefit analysis will probably pre-
vent it from playing a large role in regulatory policymaking, less
ambitious varieties of regulatory analysis can significantly improve
regulatory decisionmaking if some of the practical impediments can
be overcome.

Practical impediments to preparing regulatory analysis

Conflicting goals

In this pluralistic society, no ranking of regulatory goals is likely to
command a consensus.7 Absent agreement, someone must decide
which goals will prevail over others in particular regulatory con-
texts. Although the regulatory analyst can play a very useful role in
clarifying the choices that must be made between inconsistent goals,
comprehensive analytical rationality offers no legitimate criteria for
ranking goals.8

Regulatory policymakers are no more willing to destroy consensus-
building ambiguities with explicit policy choices than the politicians
who drafted the vague statutes that agencies must implement. Overt
goal ranking inevitably antagonizes interest groups and constrains
administrative flexibility.9 Even so, the analyst can measure the
available options against each of several goals, leaving the decision-
maker to rank the goals either explicitly, in written or oral commu-
nications, or implicitly as similar regulatory questions are decided
over time.

Identifying options

Although regulatory analysts insist that decisionmakers explore a
wide range of options before settling upon a single solution, there
are "inherent limitations on the capacity of a complex bureau-
cracy to explore alternatives."10 Expanding the range of relevant
choice can quickly press agency analytical resources to their limits
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and ultimately delay important rulemaking initiatives.11 Perhaps
more importantly, upper-level decisionmakers have only a limited
capacity to consider widely ranging options.

Although regulatory analysts can bring a fresh perspective to the
options-identification effort, experience suggests that they do not
often do so. First, an agency's regulatory analysts do not always be-
come a part of the dedsionmaking process until after the program
office has already limited the possible options to a considerable de-
gree. Second, analysts often lack sufficient technical expertise to be
of much practical use in real-world situations where experience, po-
litical feasibility and available technologies, not novel economic con-
cepts, determine realistic regulatory alternatives. As one midlevel
analyst observed: "What you can do now is very much limited by
what you have done in the past."12 Third, agency analysts are not
immune to the tunnel vision that sometimes afflicts program office
staffers.13 For example, the Administrator of EPA once became so
disturbed with the agency analysts' use of a $7.5 million per life
saved cutoff that he wrote a memorandum to the agency staff telling
it to consider a wider range of options for characterizing mortality
rates.14 Finally, many agency analysts do not list options identifica-
tion as one of their primary duties, focusing instead on costing out
options that have already been identified by others.

Nevertheless, the options' identification effort is very worthwhile.
Even if only two or three realistic options emerge in subordinate
decisionmaking units, the frequent differences of opinion between
the program office and the regulatory analysis office about which
option to pursue can illuminate the nature of the choices. Agency
staffers can cast their nets broadly at early stages in the rulemaking
process to identify a large pool of options that can be narrowed
fairly rapidly as analytical resources are depleted. This "tiering" ap-
proach has been successfully incorporated into the environmental
impact statement process,15 and EPA's Office of Water Regulation
and Standards has used it in writing industry-wide standards.16

There is no reason why this modest options identification tool
should not be extended to all rulemaking.

Inadequate information

By far the most frequently cited impediment to regulatory analysis
is the lack of adequate information. Because agency regulatory an-
alysts rarely have sufficient time and resources to undertake original
research, they are perforce limited to using existing off-the-shelf
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studies that are rarely up to the task. Existing studies were usually
undertaken for entirely different purposes and therefore often pro-
vide only tenuous answers to the questions that the analysts ask. An-
alysts piece together snatches of information from a government
statistic here, a corporate report there, and add a liberal sprinkling
of anecdotal evidence derived from frequent telephone calls and
perhaps a site visit or two. They then attempt to "massage" the ex-
isting data to make it more usable, but in reality this often consists
of little more than heroic efforts to gloss over glaring weaknesses in
the data. The net result is an analysis that is laced with guesswork
and plagued by large uncertainties. Nevertheless, because the
agency can rarely avoid making a decision, it uses the best informa-
tion that it can assemble and accepts the resulting uncertainties in
its assessments and predictions.

Inadequate cost and economic impact studies. The agencies usually
have sufficient resources to conduct or contract for primary cost
studies, which consist of predicting how regulated industries will re-
act to proposed regulatory alternatives and estimating the resulting
costs. Cost estimates can be derived from vendors of compliance
equipment, from attempts to simulate industry reactions, and from
the industry's own estimates.17 Although it is sometimes difficult to
verify the accuracy of these assessments, especially when the extent
to which the relevant industry is already in compliance is unknown,18

they can usually be undertaken with some measure of objectivity.
The accuracy of such studies, however, depends greatly on the re-
sources that the agency wishes to devote to them. For example, EPA
is generally satisfied with cost estimates that are correct to plus or
minus 30 percent, believing that estimates that would yield more
precise figures are generally not cost-effective.19

Even primary cost studies can be difficult for performance stan-
dards, which are intended to give regulated entities leeway in de-
signing a compliance scheme. As we observed in Chapter 4 in
connection with EPAs particulates standard, cost calculations can be
very difficult when the agency cannot know in advance how individ-
ual entities will react to the standard.20 Agency analysts also face
great analytical difficulties in "sorting out various costs attributable
to a specific regulation from those due to changing market demand,
other regulatory requirements or broader-purpose redesign of pro-
duction processes."21 For example, although a certain amount of
production process redesign was required by OSHAs cotton dust
standard, foreign competition would have forced many companies
to retool to reduce labor costs and other inefficiencies, even without
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the regulation, and several textile mills had already retooled by the
time that OSHA promulgated the standard.22 Finally, it is very dif-
ficult at the outset of a rulemaking initiative to "take into account
the learning curve that makes compliance progressively cheaper."23

Regulatory analysts nevertheless tend to use worst-case assumptions,
which ultimately overestimate compliance costs, sometimes by or-
ders of magnitude.24

Predicting the financial impact on regulated entities of government-
imposed costs can also be extremely complicated. Companies are not
always willing to share financial information with agencies, because
many of them believe that financial records are trade secrets.25

Although many agencies have authority to demand financial infor-
mation, such requests must be approved by a rather niggardly
OMB.26 Even when the agency gains access to financial information,
differing accounting systems can complicate analytical efforts.

An ideal regulatory analysis would go still further to predict
indirect impacts, such as "effects on prices, productivity, employ-
ment, capital availability, research and innovation, balance of trade,
and the supply of energy and other scarce natural resources."27

These projections, however, depend upon an extraordinarily com-
plicated array of unquantified and interrelated factors. For exam-
ple, in order to project the number of firms that might be forced
out of an industry as a result of a proposed regulation, an agency
would have to investigate not only the direct capital, operating,
maintenance and administrative costs, but also the competitive situ-
ation in the industry, the prevalent rate of return on investment and
the availability of capital, just to mention a few of the more influen-
tial factors.28 Given real-world resource constraints, agencies can
make only the crudest of estimates based upon broad assumptions
about economic behavior, few of which are subject to verification or
rejection.

Inadequate benefit studies. The analytical difficulties of cost studies
pale by comparison to the informational impediments to analyzing
the benefits of many regulations.29 The discussion that follows will
focus upon three different kinds of regulation: (1) economic regula-
tion; (2) civil-rights regulation; and (3) health, safety, and environ-
mental regulation.

The benefits of economic regulation are perhaps the easiest to
assess. The benefit of reducing monopoly or oligopoly power is sim-
ply the value of those goods that would have been produced in a
free, unimpeded market. Although relatively sophisticated models
exist for calculating these benefits, disagreement still exists over
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many of the assumptions that they employ.30 The value to consum-
ers of accurate information about products and investment securi-
ties is much harder to calculate. Estimates of the amount of
consumer dollars lost to fraud, unfair trade practices and misleading
advertising are very difficult to verify empirically, because the regu-
lations are prophylactic in nature.31 Similarly, the benefits of regu-
lations aimed at maintaining adequate consumer services, such as
obtaining a diversity of views in television programming, are very
difficult to calculate. Even the benefits of deregulatory initiatives in
the transportation and telecommunications industries that result in
better service or lower prices are hard to quantify.32

The benefits of regulations aimed at providing equality of oppor-
tunity for victims of racial, religious, sexual, and national origin
discrimination are not amenable to quantification. Quantitative
analysis can illustrate the degree of existing discrimination by com-
paring the distribution of minorities (blacks, females, etc.) with the
distribution that would exist absent discrimination. Predictive mod-
els might even be designed to project the impact of particular regu-
latory options on those distributions. But the benefits of regulation
to persons who would otherwise be the victims of discrimination are
captured in notions of justice, fairness and autonomy that are virtu-
ally immune to quantitative analysis.33 There are no scales; there
are no units of measurement; and there are no standards of com-
parison. Yet, these are precisely the tools that comprehensive analyt-
ical rationality requires if it is to be useful in guiding decisionmakers
to rational regulatory results.

The analytical difficulties in assessing the benefits of health and
environmental regulation have been treated at great length in the
literature and will only be briefly summarized here. The complex
interrelationships between pollutants and health and environmental
effects are at present very poorly understood.34 The benefits of
standards for dangerous technologies, such as nuclear power plants,
depend upon extremely complex interrelationships between hu-
mans and technology and between technologies and other technol-
ogies that overtax the capacities of the most brilliant minds and the
most sophisticated computers.35

Direct evidence of environmental, health and safety risks is almost
impossible to obtain. Ethical considerations preclude many kinds
of experiments with human beings,36 and experiments on disrup-
tions of natural ecosystems are very difficult to design and con-
duct.37 Epidemiological studies of groups of humans, such as work-
ers, who have received greater than normal exposures to chemicals
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can provide some direct evidence of risk, but these studies are noto-
riously inconclusive.38 As we observed in the EPA particulates case
study, it is sometimes difficult to extrapolate the results of an epide-
miological study conducted under one set of conditions to human
exposures in different circumstances. Information on the causes of
automobile accidents is similarly elusive and of varying quality.39

Even information on relatively straightforward benefits, such as
the effects of corrosive pollutants on metals, is very difficult to
come by.40

Although tests in surrogate systems, such as animals and green-
houses, are often available, they are also expensive and inconclusive.
They raise difficult questions concerning the appropriateness of
particular species, validity of test designs, applicability of exposure
routes, and a host of other technical considerations that cloak the
analytical enterprise in huge uncertainties.41 Information on the ex-
tent to which humans and the environment are exposed to hazards
is also hard to find.42 Pollutants move in unexplained ways through
air, water and soil, and they even move back and forth between
media.43 Accidents follow strange and unpredictable causal paths
from innocuous beginning to catastrophic end.44

Assessing the remote and indirect benefits of health and environ-
mental regulations presents even greater analytical problems.45 How
does one calculate the emotional satisfaction of knowing that the
Great Lakes are being protected from destruction by water pollu-
tion? The agencies have devoted little attention to these and other
indirect benefits, such as pain and suffering prevented, worker ab-
senteeism avoided, and the emotional well-being of family and
friends of potential victims.46

Conclusions. Although many of the informational impediments to
regulatory analysis are simply intractable, some initiatives can be un-
dertaken to improve the quality of available information. For ex-
ample, trade secrecy claims should not be allowed to hinder agency
analytical efforts,47 because agency analysts are capable of sanitizing
financial information to reduce the risk of revealing trade secrets.
Regulated companies should not be allowed to sit back and fire pot
shots at agency economic impact assessments if they are unwilling to
share accurate financial data with the agency's analysts. Similarly,
OMB could enhance the quality of economic impact data available
to the agencies by allowing agencies more leeway to acquire such
information in industry surveys.

Agencies could further enhance the quality of analysis by coordi-
nating research efforts with analytical needs. Although some agen-
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cies, such as the National Highway Traffic Safety Administration,
carefully coordinate their research efforts with their rulemaking
needs, others have been less adept. For example, the Occupational
Safety and Health Administration has long had difficulty in coordi-
nating research and rulemaking activities with the National Insti-
tute for Occupational Safety and Health, perhaps because the two
entities are in entirely separate departments. Even within single
agencies, such as EPA, coordination efforts are uneven. Employees
in charge of agency research should be included in subordinate de-
cisionmaking entities from a rule's inception, and agency analysts
should play a substantial role in defining overall research priorities.

Bias in cost and benefit studies

Some observers of the regulatory process suggest that the informa-
tion available to agency analysts may be biased toward particular
regulatory results.48 Regulatory analysts, out of necessity, rely
heavily upon the regulated industry for information. For example,
the Office of Toxic Substances in EPA relies almost exclusively upon
manufacturers of chemicals for information on both the costs and
the benefits of new and existing chemicals. EPAs other program of-
fices also rely heavily upon industry surveys in identifying technol-
ogies for technology-based standards.

When a party with an interest in the outcome of the regulatory
activity submits data and analysis, it is natural for that party to cast
its submissions in the most favorable light.49 It will hire experts who
exercise their professional judgment in a way that reflects that par-
ty's view of the world.50 Not surprisingly, retrospective studies reveal
a pattern of consistent before-the-fact overestimation of compliance
costs.51 Yet, analysts do not have the luxury of ignoring studies sim-
ply because they come from sources with an interest in the outcome
of the proceedings.52

Regulatory analysts in the agencies recognize the potential for
bias in the cost information that they receive,53 but many believe
that they can independently verify industry-submitted cost esti-
mates.54 First, agencies can carefully scrutinize data and analyses
that come from interested parties for indications of bias. Second,
some (but not all) agencies have authority to require submission of
raw data and to inspect or subpoena agency records.55 Third, agen-
cies can expose all submitted information to full public scrutiny so
that outside commentators can point to sources of bias or identify
additional information that might correct for bias. Fourth, agencies
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can reduce bias by collecting information from multiple sources.56

Fifth, agencies can circulate potentially biased studies for peer re-
view by expert advisory committees or independent scientists in
academia.57 The analysts would, however, have to avoid the valid-
invalid dichotomy that plagued EPA's particulates RIA in Chapter 4.
Outside peer reviewers should be charged with skeptically examin-
ing submitted information and probing assumptions for weak spots
and policy biases, much like the role played by Professor Viscusi in
OSHA's hazard identification RIA in Chapter 7. Sixth, in extreme
cases, agencies can contract for independent studies to verify or re-
fute studies from potentially biased sources.

Finally, agencies should experiment with cooperative regulatory
impact assessments. Under this novel approach, representatives
from the agency and all affected parties would review the available
information, assess its strengths and weaknesses and agree upon the
extent to which it should be relied upon in regulatory analysis doc-
uments. Cooperative regulatory analysis will probably not work for
rules involving numerous affected parties because too many parties
can interfere with the consensus-building that is vital to such an ef-
fort. More importantly, cooperative analysis can only work in an at-
mosphere of mutual trust, an atmosphere that is not likely to exist
in a regulatory program that has historically been characterized by
highly adversarial rulemaking proceedings. Finally, a cooperative
regulatory impact assessment process will only work if there exists
some mechanism for ensuring that the analysis is prepared in the
absence of consensus. Cooperative regulatory analysis has the po-
tential for assuring affected parties that the assessments are not sys-
tematically biased.

Inadequate models

When the analyst lacks adequate information, he or she can resort
to mathematical approximations of reality. Mathematical models
extrapolate existing data to areas where no data exist. For many
natural phenomena, such as planetary motion, the available models
are very good approximations of reality. For other phenomena,
such as pollutant dispersion, low-dose effects of toxic chemicals
and macroeconomic trends, the existing models are grossly inaccu-
rate.58 Analysts have made commendable attempts to create sophis-
ticated computer models of reality, stretching available knowledge
to its limits,59 but the products of these efforts still leave much to
be desired.
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The predictions of mathematical models often depend heavily

upon the assumptions that the modelers use.60 For example, the
predictions of cancer risk assessment models can vary over ten or-
ders of magnitude.61 Similarly, models that are used to estimate the
likelihood of catastrophic failures of complex technological systems
are subject to the limited ability of the human mind to imagine pos-
sible failure modes of safety technologies.62 Once assumptions are
programmed into a computer algorithm, they can easily become in-
accessible to those who must rely upon the model's predictions. Reg-
ulatory analysis documents must, therefore, be very explicit about
the assumptions that go into the models upon which they rely.63

Models simplify reality. Simplification begets inaccuracy, and inac-
curacies grow as a model's projections get farther and farther from
the real-world data.64 Nevertheless, the results of the modeling ef-
fort are often stated with deceptive precision, leading decision-
makers to believe that the analysts know more than they really do.
At their best, sophisticated models may be only marginally informa-
tive. Pushed past their considerable limitations they can work posi-
tive harm upon the decisionmaking process.

Inadequate took for quantification

Numbers are the regulatory analyst's stock in trade.65 Take away the
ability to reduce complicated considerations to numbers, and the an-
alyst becomes little more than a trusted advisor, broadly speculating
on the pros and cons of various options with few standards for com-
parison. Yet, although quantification can greatly enhance the qual-
ity of regulatory decisionmaking by permitting comparisons and
facilitating prioritization,66 overly ambitious attempts at quantifica-
tion can mislead decisionmakers and the public. We have already
seen how inadequate data and imprecise models can befuddle the
analyst's efforts to quantify the effects of particular regulatory activ-
ities. A more serious impediment to quantitative analysis is the im-
munity to quantification of some considerations that are essential to
rational regulatory decisions.

An analyst who is excessively preoccupied with quantification may
put to one side variables, such as historic, recreational and esthetic
benefits, that are resistant to quantitative analysis. Former EPA Ad-
ministrator Douglas Costle has noted that "[t]hat which can be mea-
sured tends to receive more weight than less tangible, though per-
haps more important effects which cannot be quantified."67 Former
NHTSA Administrator Joan Claybrook opined that "economists
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habituated to number-crunching feel secure with the measurable,
and indifferent to the immeasurable, though immense, benefits of
avoided injuries and deaths."68 Professor Laurence Tribe has identi-
fied three categories of values that are particularly "fragile" in this
regard: (1) values, such as ecological balance, unspoiled wilderness,
and species diversity, that are "intrinsically incommensurable, in at
least some of their salient dimensions, with the human satisfactions
that are bound to play a central role in any policy analysis"; (2) val-
ues, such as urban esthetics and community cohesion, "with inher-
ently global, holistic, or structural features that cannot be reduced
to any finite listing or combination of independent attributes"; and
(3) values, such as the integrity of the body or the integrity of the
community or neighborhood, that have "an 'on-off character, and
usually also a deeply evocative and emotional aspect."69

The tendency of regulatory analysis to "dwarf soft variables" can
yield a unidimensional view of the world that in practice biases de-
cisionmakers against crucial, but unquantifiable values.70 Because
unquantifiable effects may never show up in the regulatory analyst's
calculations, quantitative analysis may unwittingly constrain the ex-
ercise of policy judgment by upper-level decisionmakers.71 Professor
Frances Rourke, a long-time student of policy analysis, has ob-
served: "The greatest danger that these quantitative techniques of
analysis present is the possibility that they may arm error with the
seeming support of scientifically established fact, giving ill-advised
policy greater credence. When this occurs, the finely honed ratio-
nalizing instruments of managerial science can become dispensers of
irrationality measured out with mathematical precision."7

Regulatory analysts must therefore resist their natural tendency to
dismiss soft variables and attempt to discuss them thoroughly in the
text of regulatory analysis documents, even if the discussion tends to
take away from their precision. Ironically, some effort at constrain-
ing the urge to quantify is essential to the credibility of the analyti-
cal process.

Characterizing uncertainties

Inadequate data, inaccurate models, and the infirmities of quantita-
tive analysis all combine to leave regulatory analysis swimming in
a sea of uncertainties.73 Adequately characterizing these uncertain-
ties is the greatest challenge to the regulatory analyst.74 As we
observed in Chapter 4, if analysts forthrightly confront the uncer-
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tainties inherent in their predictions and make the decisionmaker
aware of the general lack of confidence with which they speak, they
risk rejection. Analysts therefore face almost irresistible pressures
to gloss over uncertainties and state quantitative predictions as
"point estimates." Yet, if the analysts overstate their confidence in
their predictions, they will inevitably mislead the decisionmaker,
perhaps disastrously. The solution to this dilemma lies in locating
tools for characterizing uncertainties in ways that retain the use-
fulness of analysis to decisionmakers without misleading them.
Unfortunately, the majority of regulatory analysis documents that
agencies currently prepare emphasize single-value estimates of
costs and benefits and shun any serious attempt to characterize
uncertainties.75

Perhaps the most effective method for characterizing uncertain-
ties is the "confidence interval" that is typical of scientific reports.76

The analyst makes a quantitative prediction that is his or her best
estimate and at the same time predicts with some predetermined
degree of confidence (usually 95 percent) that the result lies be-
tween two other points along the same spectrum. The "width" of
this confidence margin can at times be more revealing than the best
estimate prediction. For example, in one instance in the author's ex-
perience, an analyst in EPA's Office of Pesticide Programs predicted
that registering a pesticide that had been shown to cause cancer in
laboratory animals would cause twenty-seven cancers over a seventy-
year period. When pressed for a 95 percent confidence interval the
prediction was expressed as follows: 0 < 27 < 660,000. The pre-
dicted cancers would be somewhere between 0 and 660,000. This
vast interval spoke volumes about the confidence with which the an-
alyst made his original prediction of twenty-seven cancers.

Strictly speaking, analysts can only rarely provide a confidence in-
terval in its pure statistical sense, because analysts, unlike statisti-
cians, rarely know with confidence the complete distribution of
probabilities. Analysts can, however, use the confidence interval
technique to display the uncertainties in their predictions if they
base the interval upon their own subjective assessments of the distri-
bution of probabilities. This, of course, requires that the analysts re-
veal their subjective probability statements to decisionmakers and
the public and give the reasons for choosing them.77 This is what
OSHA analysts attempted to do in the hazard communication rule-
making when they estimated that workplace diseases were underre-
ported by a factor ranging from 0 to 50 percent.
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Analysts can also characterize uncertainties by applying two or

more models to the same preexisting data.78 For example, one sur-
vey of cancer risk assessment models discovered that from the same
starting data, the risk predictions could vary over ten orders of
magnitude, depending upon the model.79 The analyst can tell the
decisionmaker which model is preferred and why, but the decision-
maker must be free to base a decision on any or all of the models.

Still another technique for characterizing uncertainties is to sub-
ject a model's assumptions to sensitivity analysis. Very minor
changes in critical assumptions can often have major effects on a
model's predictions. And to a very large extent, the regulatory ana-
lysts are responsible for selecting the crucial assumptions that per-
meate the models that they use. In a sensitivity analysis the analyst
performs the same analytical operation under several different sets
of assumptions to determine how the predictions vary with different
assumptions.80 Once the decisionmaker is aware of the sensitivity of
the analyst's predictions to particular assumptions, the decision-
maker can evaluate the assumptions themselves to determine how
much credence to give any particular prediction.

If more sophisticated mechanisms for dealing with uncertainty
fail, the analyst may prepare a worst case analysis of the costs and/or
benefits of regulatory alternatives. This technique, which has
achieved some prominence in the environmental impact statement
context,81 can be useful when margins of error cannot be calculated
and when the regulated activity could have disastrous impacts.82 In
performing a worst case analysis, the analyst simply calculates the
consequences of the worst credible scenarios and attaches a rough
probability to each of those scenarios. One obvious drawback of this
technique is that it tends to skew the analysis by focusing attention
on the worst side effects of regulatory action or inaction,83 even
though the worst case scenarios are not likely to play themselves out
in the real world. Nevertheless, as the Bhopal, India tragedy has
shown, worst cases do sometimes happen, and it can be useful for
the decisionmaker to know the most extreme downsides of regula-
tory alternatives.

Even though it may mean rejection of the analytical work prod-
uct, analysts should forthrightly state the confidence with which
they make quantitative predictions. If analysts continue to make un-
qualified predictions without confidence statements, the analytical
effort is ultimately doomed to failure as decisionmakers realize
that the analysts' point estimates have lulled them into a false sense
of security.
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Retrospective analysis

The regulatory analysis office can enhance the accuracy of its pre-
dictions if it obtains feedback from the real world through retro-
spective analysis of the actual impact of regulations on the regulated
industry and the intended beneficiaries.84 A good faith review of
the effectiveness of existing regulations can loosen up the bureau-
cratic inertia that often plagues regulatory agencies. Over time, ret-
rospective analysis can be useful in evaluating the entire regulatory
analysis enterprise.

Interestingly, regulatory analysts, who are in the business of ana-
lyzing the work of others, rarely evaluate their own work.85 Some of
the program offices in EPA are required by statute to reevaluate
rules periodically, but these evaluations do not focus upon the pre-
dictions made in past regulatory analysis documents. Of the agen-
cies studied in detail in this book, only the National Highway Traffic
Safety Administration undertakes routine retrospective analyses of
its predictions in its past rulemaking efforts.86

Because uncertainties in the subject matter virtually guarantee in-
accuracies in analytical projections, it is not surprising that regula-
tory analysts are hesitant to evaluate their own efforts. As one EPA
analyst candidly observed: "How is my career going to be advanced
by doing a study that shows that three years ago the agency made a
wrong prediction? It is not in my best interest."87 Although analyti-
cal resources in most agencies are strained by day-to-day responsibil-
ities, existing retrospective analyses indicate that agencies could
profit greatly from devoting some resources to evaluating the accu-
racy of past analytical efforts. Retrospective economic impact studies
indicate a general trend toward overestimating compliance costs,
sometimes to a fairly large degree.88 For example, a retrospective
look at the costs of complying with OSHAs vinyl chloride standard
found the actual costs were only about 7 percent of predicted
costs.89 Retrospective benefit studies, however, are virtually nonex-
istent, in large part because very few benefit studies have been un-
dertaken in the past.

One problem that has plagued retrospective efforts is the diffi-
culty in determining after the fact exactly what monies regulatees
expended in complying with a particular rule. Corporate account-
ing tools are not designed to facilitate the measurement of compli-
ance costs. In addition, since performance-based regulations do not
compel the adoption of any particular compliance scheme, in-
dustries do not always react in the way that the agency analysts
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expected, and it is sometimes difficult to attribute particular expen-
ditures to particular regulatory requirements.90 Finally, regulated
firms are not always willing to cooperate with the preparation of
retrospective studies that have little likelihood of reducing regula-
tory burdens.91

When these accounting problems can be overcome, retrospective
analysis can be very useful in assessing the value of past uses of reg-
ulatory analysis and in avoiding the perpetuation of past analytical
errors into the future. Although it would probably not be cost-
effective for an agency to conduct extensive retrospective analysis
for all of its major rules, it could set aside enough analytical re-
sources to undertake retrospective analysis for one or two regulatory
analyses each year. Most agencies devote some resources to program
evaluation, and in recent years regulatory analysis has assumed an
important role in the programs of most regulatory agencies. Agen-
cies should follow NHTSA's example and fold retrospective analysis
into their general program evaluation functions.

Deadlines and delay

For any decisionmaking body there is always a "tension between
timeliness and analysis."92 The time that it takes to draft a good reg-
ulatory analysis can mean delay for rulemaking managers in the
program offices who then complain of "paralysis by analysis."93

Hence, the potential for delay is another source of conflict between
the policy staff and the program office staff. On the other hand, the
need for further analysis can serve as a convenient conflict-
avoidance device, as issues that cannot be amicably resolved are put
off pending further analysis.94

Regulatory analysts sometimes complain that rulemaking dead-
lines force them to settle for cursory analysis. For some regulatory
efforts, such as regulations accompanying quarantine activities of
the Animal and Plant Health Inspection Service, time constraints
render any significant analytical effort virtually impossible. Most
timing problems, however, stem from the fact that analytical services
are not requested until late in the process, after much of the tech-
nical work on the rule is completed. Structuring the decisionmaking
process to involve regulatory analysts at very early stages so that
they may play a role in setting research agendas and allocating re-
sources could help alleviate this aspect of the timing problem. Sug-
gestions for structuring analysis into the regulatory decisionmaking
process are discussed in more detail in Part III.
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Insufficient analytical resources

One of the most frequently identified impediments to analysis is the
paucity of resources that agencies currently devote to that func-
tion.95 This criticism must be taken with a grain of salt, because no
analysis is as thorough as it could be. As Professor Lindblom has
observed, "A policymaker, whether an individual or an organization,
will become exhausted long before the analysis is exhausted."96 The
question whether regulatory analysis offices are receiving adequate
resources is, like most resource issues, a matter of tradeoffs.

The federal executive agencies devote substantial resources to reg-
ulatory analysis. The most systematic attempt to determine the
amount of resources regulatory analysis consumes was a question-
naire that the House Judiciary Committee in 1983 directed to fif-
teen agencies.97 The questionnaire elicited responses of varying
quality and precision from the agencies, and the results are summa-
rized in Table 9.1. The Congressional Budget Office has estimated
that the average Regulatory Impact Analysis for major rules costs
$100,000.98 A General Accounting Office survey, conducted in
1983, of the costs of RIA preparation in six major agencies yielded
similar results.99

Whether the agencies are spending adequate amounts on their
analytical efforts depends upon what society is getting in return for
those resources and upon how society could otherwise be spending
them. Some observers believe that a two million dollar regulatory
analysis is worth the expense if it is instrumental in persuading an
agency to adopt a standard that saves the regulated industry and,
indirectly, consumers fifteen million dollars.100 Others believe that
resources are being wasted on gold-plated studies that can have very
little real impact in a regulatory world that is dominated by the pulls
and tugs of political forces. Many have therefore concluded that reg-
ulatory analysis requirements are not cost-effective.101

Although the Office of Management and Budget (OMB) has been
responsible for increasing the analytical burdens upon the agencies
in the last several years, that agency has not recommended that they
be given additional resources to do the required analyses.102 OMB
has been especially parsimonious with funds for long-term research
into the potential benefits of regulation. Reacting to OMB's resis-
tance to funding research on the greenhouse effect and global
warming, one EPA official observed that "OMB has taken a very
dim view of long-range research of any kind at EPA," the rationale
being "that 'we don't want EPA to go looking for anything because



Table 9.1. The cost of regulatory analysis by agency (in thousands of dollars)

E.O. 12,044" E.O. 12,291* Both"

In-house'' Outside'' In-house Outside In-house Outside

Agricultural Marketing Service
Farmers Home Administration
Federal Grain Inspection Service
Food 8c Nutrition Service
Food Safety 8c Inspection Service
Foreign Agricultural Service
Forest Service
Office of Minority Affairs
Packers & Stockyards Administration7

Toxic Substances
Air Programs
Water Programs
Radiation Programs
Solid Waste Programs
Pesticide Programs

Food & Drug Administration
Department of Health 8c Human

Services (except FDA)
Mine Safety & Health Administration"1

OSHA

U.S.D.A/

45 (3)*
44 (22)
25(1)
11.9(6)
208 (56)
(3)A

ay
3.1 (2)

ERA.

240 (4)

20(1)

667 (3)
1,934 (3)
100 (1)

40(1)

563 (2)

2,610 (2)

Miscellaneous

8.4
(1) 454 (9)"

4.2
(7)

290 (5)*

190(11)' 25(3)

545.992 (3)"

D O T /

NHTSA
Office of the Secretary
U.S. Coast Guard
Federal Highway Administration
Federal Railroad Administration

288 (9)
1,159(1)
359.1 (3)
199.809 (20)

101.049(1)

435 (6)
2,934 (1)

20.998 (1) 312.768 0)

"Rules proposed or promulgated between 1978 and 1980 - the total cost of regulatory analyses, under E.O. 12,044.
*Rules proposed or promulgated in 1981 and 1982 - the total cost of regulatory analyses under E.O. 12,291.
fWhen the agency fails to distinguish between the two specified time periods.
'yThe regulatory analyses were performed by in-house agency personnel.
The regulatory analyses were performed by outside contractors.
'U.S.D.A. completed 198 regulatory analyses under E.O. 12,044 at an average cost of $5,638. The agency completed 46 regulatory analyses under E.O. 12,291 at
an average cost of $22,643, The data for analyses under E.O. 12,044 is broken down among departments.
^Indicates number of regulatory analyses performed making up total cost.
ANo dollar amount given - notation that analyses were performed by agency personnel.
'Analyses required under E.O. 12,044 were integrated into Environmental Assessments or Environmental Impact Statements. Therefore, data do not exist to
compute their costs.
'Figures not given.
*FDA figures cover the period from 1976-82. Cost estimates are approximate, based on estimated professional person-months involved in preparation of each
analysis, times assumed salary and overhead cost of $5,000 per month.
'Department of Health and Human Services figures cover the period from 1976—82. Cost estimates  are approximate, based on estimated professional person-
months involved in preparation of each analysis, times assumed salary and overhead cost of $5,000 per month.
mNone of MSHA's rules were subjected to the requirements of E.O. 12,044 or 12,291; therefore no regulatory analyses were conducted. Economic assessments
were prepared in-house and averaged $8,400 (1978-80) and $4,200 (1981-2).
"Time period used to answer was March 24, 1978 through February 17, 1981. The costs are those of the contract effort related primarily to data gathering. No
separate estimate of the time spent by OSHA regulatory analysts or standards-development personnel was made.
"Time period used to answer was December 18, 1981 through April 26, 1983. The costs are those of the contract effort related primarily to data gathering. No
separate estimate of the time spent by OSHA regulatory analysts or standards-development personnel was made.
T o compute costs of in-house analyses, DOT estimated the numbers of hours worked on each analysis by persons at various pay levels, multiplied that by 1983
hourly pay levels, and added 14% as an estimate of the value of Federal Civil Service fringe benefits. To the extent that pay increased since 1976, these estimates
are overstated. To the extent they were unable to allocate to each analysis its share of overhead (rent, utilities, etc.) the cost estimates are understated. Addi-
tionally, the estimates do not include the required review by the Office of the Secretary and to that extent are understated.
Source: Regulatory Reform Act: Hearings Before the Subcomm. on Administrative Law and Governmental Relations of the House Comm. on the Judiciary, Supplement, 98th
Cong., 1st Sess. (1983).
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they might find something.'"103 Many conclude that the real moti-
vation behind existing analytical requirements is to force agencies to
shift resources out of regulatory programs and into analysis, thereby
stemming the flow of regulations.104 This cynical motivation for the
use of analysis, if true, does little to enhance the status of analysis
among agency employees, regulatees and the general public.

Regulatory analysis and public values
One of the important lessons of the case studies in Chapters 3 to 7
is that regulatory decisions invoke fundamental public values. How
an agency's decisions reflect important public values, especially
those inherent in its statute, is an important measure of its institu-
tional legitimacy. We learned in Chapter 1 that the regulatory ana-
lyst does not claim expertise in identifying the moral dimensions of
regulatory problems; nor does the analyst overtly claim to know how
to resolve the value conflicts that often arise in regulatory decision-
making. Yet, we shall see that proponents of the highly formalized
version of regulatory analysis called cost-benefit analysis do in fact
tend to collapse important moral considerations into a unidimen-
sional monetary measure of the utility of regulatory options.

As currently practiced, cost-benefit analysis is quite incapable of
capturing the rich variety of moral concerns that regulatory deci-
sions inevitably invoke. Indeed, some observers of the practice of
formal cost-benefit analysis maintain that the technique itself is
value laden, because it tends to regard the satisfaction of private
preferences (as revealed in private markets) as a valuable public goal
and even ranks that value above others, such as justice, fairness, and
autonomy that are inherent in the United States Constitution
and the statutes that the agencies have been created to administer.
Although reducing analysis to monetary terms in a single cost-
benefit comparison is not a requirement of a good regulatory anal-
ysis, the fact that Executive Order 12,291 and many of the strongest
proponents of regulatory analysis advocate formalized cost-benefit
analysis demands that some attention be given to the way that this
special brand of regulatory analysis incorporates and expresses
public values.

Values in cost-benefit analysis

For many proponents of comprehensive analytical rationality, the
culmination of the analytical effort is the moment that the analyst
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reduces costs and benefits to a "common metric" and compares the
two in a cost-benefit analysis.105 Professor Andrews defines formal
cost-benefit analysis as follows:

A rigorous, quantitative, and data-intensive procedure, which re-
quires identification of all nontrivial effects, categorization of these
effects as benefits or costs, quantitative estimation of the extent of
each benefit or cost associated with an action, translation of those
elements into a common metric such as dollars, discounting of fu-
ture costs and benefits into the terms of a given year, and summary
of all the costs and all the benefits to see which is greater.106

Were a formal cost-benefit analysis possible in the real world,
there would be very little remaining for a rational decisionmaker to
do; the preferred alternative would be obvious. As we have seen,
however, many practical impediments stand in the way of a simple
application of cost-benefit analysis to regulatory decisionmaking.
More importantly, cost-benefit analysis has a strong ideological com-
ponent that belies the impression, carefully fostered by many ana-
lysts, that it is merely a neutral tool for guiding decisionmakers to
the "best" result.107 Indeed, cost-benefit analysis can lead the agency
to the wrong result if the measure of "rightness" is the values inher-
ent in the agency's statute, rather than a supervening concern for
"allocative efficiency" or "wealth maximization."

Valuation problems. The most troublesome conundrum of cost-
benefit analysis is placing a monetary value on the benefits of regu-
lation. It is relatively easy to assign a monetary value to goods
commonly traded in free markets. The analyst can assume that the
market price is an adequate surrogate for value to society, even
though some individual members of society would attribute a higher
or lower value to the commodity. Thus, it is often possible to assign
dollar values to the benefits of economic regulation,108 and it is not
conceptually difficult to value environmental damage to materials
that are bought and sold in the marketplace.109

Attempts to place dollar values on civil rights, however, are much
more controversial.110 Although a theoretical literature exists on the
inefficiencies of racial, sexual, religious and national origin discrim-
ination, it has also been suggested that if there is in fact a prefer-
ence for discrimination among some, then allocative efficiency may
well decrease as a result of rules prohibiting such discrimination.111

Obviously, in calculating the benefits of a regulation aimed at ensur-
ing equality of opportunity, the "preference for discrimination" is
entitled to no weight whatsoever, no matter how many dollars the
bigots are willing to pay for the pleasure of discriminating. On the
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other hand, the value to society of rules against racial, ethnic, sex,
and religious discrimination is not merely what the beneficiaries
would be willing to pay to avoid the discrimination. Equality of op-
portunity is an important public value, and the marketplace cannot
possibly provide a monetary measure for its worth. This is not
merely because of some kind of market failure; it is because the
market is the wrong place to look.

The heartiest debate centers on valuing the benefits of regula-
tions that significantly reduce mortality and morbidity risks112 or
enhance important environmental, historical and esthetic bene-
fits.113 Proponents of cost-benefit analysis argue that, however dis-
tasteful it may appear to the uninitiated, valuing lives and other
important amenities is unavoidable, and it is done implicitly in thou-
sands of everyday decisions.114 Explicit valuation techniques can
help regulatory decisionmakers avoid the inconsistency of placing a
high implicit value on life in one case and a low value in another.115

Forcing decisionmakers to be explicit about valuation rids the ana-
lytical deck of a joker that can range from zero to infinity and
thereby render any regulatory decision justifiable.116

Some early attempts to place a monetary value on natural ecosys-
tems compared the ability of ecosystems to provide services (such as
residuals disposal, nutrient cycling and soil binding of air pollutants)
to the cost of installing man-made technologies for the same pur-
pose. These studies yielded some surprisingly high sums (e.g.,
$205,000 per hectare for wetlands).117 But most agree that the esti-
mates are still low, because the operations of ecosystems are poorly
understood.118

"Contingent valuation" techniques employ surveys in which hypo-
thetical markets in nonmarket goods (such as uncertain risks) are
described to interviewees and their willingness to pay for such goods
is ascertained indirectly.119 One such survey determined that con-
sumers of electricity were willing to pay $6.2 billion per year for
visibility in National Parks in the Southwest.120 Contingent valua-
tion techniques, however, are subject to manipulation. It is easy for a
respondent to claim a willingness to pay vast amounts for a beautiful
view when he or she does not actually have to part with the cash.121

Economists have also developed "shadow pricing" techniques for
valuing objects and amenities that are not typically traded in
markets.122 For example, a shadow price for the value of a beautiful
vista might be the difference between a home with the view and an
equivalent home without the view. Shadow pricing techniques are
unreliable, however, because the surrogate is not the real thing.123
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First, more than a single family may enjoy a national park view;
indeed, some who never take the trek to the mountaintop may value
its very existence. Second, the technique draws its measure of value
from a fairly narrow slice of society, viz, those who can afford moun-
taintop leisure homes. It may be that less affluent people (such as
ardent backpackers or professional environmentalists) actually value
the view more than wealthy second home buyers with money to
spare and the need for a tax shelter. If dollars are the only measure
of value that counts, then the value preferences of the poor count
for less than those of the rich in the analysis.

The most acrimonious debates about cost-benefit analysis focus on
the valuation of human morbidity and mortality risks. Perhaps the
narrowest measure of the value of a human life is the cost of a con-
tract killing, which varies from $5,000 to $10,000 and up, depend-
ing on the circumstances.124 So far, no economists have advocated
this low sum as the appropriate measure, but some techniques that
they have suggested do not demonstrate much greater sensitivity to
humanitarian values.

One frequently used measure of the value of human life — the
"human capital" approach — simply adopts the discounted value of
future earnings.125 Indeed, some enthusiasts would subtract a per-
son's living expenses or "maintenance costs" from this number to
arrive at a "net" value for a life.126 Although this approach is "ratio-
nal" in the sense that it is free of moral sentiment, it nevertheless
seems unacceptable, because a person's worth is obviously more
than what he or she can earn in the marketplace. Even assuming
that other intangibles, such as the love of family members, are taken
into account, the human capital measure incorporates all of the ar-
bitrary distinctions of the current labor market, including pay dif-
ferentials between races, sexes, and religions.127 Finally, it runs
directly contrary to the egalitarian principle, with origins deep in
Judeo-Christian faith and American democratic culture, that all
persons are equal before the law and God. For these reasons, most
serious students of policy analysis have discarded the human capital
approach.128 Nevertheless, most regulatory analyses (like the RIAs
for particulates and hazard identification) still use values based on
that approach, despite the fact that it yields consistently lower values
for life than other techniques.129

Another approach for monetizing risks to life is to examine the
implicit value that individuals and public policymakers give to such
risks in day-to-day activities.130 These valuation exercises, which
have been especially prevalent in decisionmaking about nuclear
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power, often yield widely varying results, suggesting either that so-
ciety is inconsistent in the implicit value that it places on life or that
different values are implicitly invoked in different contexts. In either
case, the wide variation argues against using any one (or even an
average) for all future governmental decisionmaking, and few ana-
lysts have attempted to do so.131

Most economists prefer instead to use "willingness to pay" as the
measure of life-preserving governmental actions. The focus here is
not on willingness to pay for life, but rather upon willingness to pay
for some unit of reduced risk to life.132 Analysts can employ contin-
gent valuation techniques to ask individuals how much they are will-
ing to pay to reduce health risks,133 but this approach encounters
the manipulation problem discussed earlier. Economists can also ex-
amine labor markets for evidence of willingness to pay to avoid
workplace risks,134 but like other implicit valuation techniques this
yields a fairly wide range of values. Early studies suggested a value
of approximately $500,000 per life, while more recent studies range
from $2.5 million to $5 million.135

Relying upon the willingness-to-pay measure, an appendix to a
Department of Transportation (DOT) handbook suggests a value of
$340,000 as the average monetary value for a human fatality. It fur-
ther suggests $230,000 as the average monetary value for a critical
injury, and $102,000 as the average monetary value for a severe
injury.136 The Occupational Safety and Health Administration has
recently used a value of $3.5 million per life for one of its safety
standards.137 Other agencies, such as the National Highway Traffic
Safety Administration and the Environmental Protection Agency,
however, refuse to use explicit dollar values for human lives.138 It
has been suggested that the Office of Management and Budget, in
performing its regulatory analysis review role, uses a de facto cutoff
for the value of human life of about $3 to 5 million; regulations
that implicitly value a life at more than $5 million "raise a red flag"
at OMB.139 The Administrator of EPA cautioned his staff, how-
ever, not to rule out options on the basis of "rules of thumb" of
$7.5 million per life saved.140

Many opponents of cost-benefit analysis question the morality of
placing a value on human life, arguing that the very process belittles
life's intrinsic value.141 Examples of morally repugnant uses of life
valuation techniques are not hard to find. A study on the costs and
benefits of treating handicapped infants concluded that for birth
weights of less than 900 grams, the costs per survivor exceeded the
child's potential average lifetime earnings discounted to present
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value.142 In a like vein, the Consumer Product Safety Commission
determined that eliminating a hazard to small children in reclining
chairs would be cost beneficial only if it could be accomplished for
less than twenty-five cents per chair. The study, which used a value
of $1,000,000 per crushed child, prompted the chairman of a
House subcommittee to declare the entire enterprise "not only stu-
pid, but wrong,"143 and it sparked an intense debate among the
agency's staff.144 The policy question of where to draw the line in
preserving the lives of handicapped infants and young children is so
dominated by moral considerations unrelated to their potential
earning power that the added information provided by cost-benefit
analysis is, to all but the most doggedly reductionist utilitarians, es-
sentially irrelevant.

Other opponents, ranging across the political spectrum from the
Chemical Manufacturers Association to labor unions and environ-
mental groups,145 argue that it is impossible to derive a useful num-
ber for the value of a human life, even if it were desirable.146 The
wide range in implicit values that emerge from studies of actual de-
cisions involving risks to life suggests either that different popula-
tions value life very differently or that the studies are extremely
imprecise.147 But the problem goes deeper. "Shadow pricing" hu-
man lives by human capital techniques suggests that older people
are less valuable than young people and that poor people are less
valuable than rich people.148 Moreover, the clear implication of this
valuation analysis is that society should be indifferent to a choice
between a live human being and a check payable to the public trea-
sury in some amount, a notion that is morally repugnant in a society
that purports to value human life.

Using studies of the "risk premiums" allegedly sought by workers
in hazardous jobs assumes: (1) that past preferences are valid indi-
cators of present and future preferences; (2) that people accurately
perceive the magnitude of the risks that they accept; (3) that people
make accurate decisions without being overwhelmed by their com-
plexity and opting for suboptimal solutions; and (4) that the
marketplace is an accurate measure of people's preferences.149 All
four assumptions are of dubious validity. It is probably true that all
of us, including workers, tend to undervalue low-probability/high-
consequence risks on the "it-can 't-happen-to-me" theory, in which
case risk premium measures of the value of small risks to life are
generally too low.150 More importantly, workers in hazardous indus-
tries who charge low risk premiums may be acting more out of des-
peration than choice.151 Professor Kelman notes that "[t]o use the
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wage premium accorded hazardous work as a measure of the value
of life is to accept as proxies for the rest of us the choices of people
who do not have many choices or who are exceptionally risk-
seeking."152 Union representative Sheldon Samuels refers to the
tendency of some regulatory analysts to rely upon hazard pay as
the measure of workers' willingness to accept risks in the context of
a "society that historically prides itself in a less than full employ-
ment economy" as "the conventional expression of cannibalism in
America."153 Dean Guido Calabrese of the Yale Law School cautions
that "[t]he willingness of a poor man, confronting a tragic situation,
to choose money rather than the tragically scarce resource [his
health or safety] always represents an unquiet indictment of society's
distribution of wealth."154

Echoing the industrialists of the early twentieth century, Zeck-
hauser & Shepard respond that "[w]e should not further reduce the
welfare of the poor by denying them occupations just because
middle-class individuals would not be willing to accept them." They
suggest that "prohibiting the poor from taking such risks may be a
way of salving the conscience of the middle-class at the expense of
the welfare of the poor."155 But this misses the critical point that
poor workers' risk premiums are used by regulatory agencies to
value the lives of rich and poor alike. A more appropriate technique
might be to ascertain the premium that a rich person would de-
mand to take a job in a coal mine and base health and safety deci-
sions for poor workers on that measure.

The debate over valuing lives is indicative of a more general de-
bate over techniques for monetizing highly prized or unique things,
such as endangered species, wild and scenic rivers, friendship and
loyalty, that are not frequently traded in markets. Critics argue that
for these things cost-benefit analysis is ultimately incoherent156 or
schizophrenic157 because it cannot yield a single numerical value.
This incoherence derives from the dilemma that the value of a thing
can be measured either by the willingness of the purchaser to pay
for it or the willingness of the seller to sell it. In the typical market
context, these two measures yield the same dollar amount — viz the
price at which the parties are willing to exchange the item. For ob-
jects that are not traded in markets, however, the two measures need
not yield the same result.158 For example, the price at which a per-
son might sell his or her heart (under the willingness-to-sell mea-
sure) probably exceeds the price at which the person is prepared to
pay for it (under the willingness-to-buy criterion). The latter mea-
sure depends upon the resources available to the person; the former
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measure is limitless. Even for less valuable things, "evidence suggests
that most people would insist on being paid far more to assent to a
worsening of their situation than they would be willing to pay to
improve their situation."159

Professor Thaler has proposed a mind game that vividly demon-
strates the difference between the willingness-to-pay and willingness-
to-sell measures of the value of small risks. He sets out three risk
situations involving a one-in-a-thousand chance of contracting a fa-
tal disease. His business students were willing to pay $800 to elimi-
nate the risk and $250 for a one-in-four probability of eliminating a
risk four times as great, but they would charge $100,000 to a labo-
ratory experimenter who wanted to subject them to the same one-
in-a-thousand risk. This author's own administration of the game to
law students yields even greater disparities. Professor Thaler refers
to this dramatic difference as the "endowment effect," which "stipu-
lates that an individual will demand much more money to give
something up than he would be willing to pay to acquire it."160 He
erroneously concludes, however, that such responses are "logically
inconsistent." There is nothing illogical in the reaction of most per-
sons to this "offer-asking" dichotomy. It is a rational reaction to the
a priori assignment of rights.

Interestingly, virtually all regulatory analysts adopt the willingness-
to-pay criterion,161 which can seriously undervalue an object or
amenity, and Carl Pope suggests that this is no accident. He believes
that corporate interests in the late nineteenth century realized that
recognition of Lockeian "rights" in bodily integrity (so that polluters
would have to purchase the "right" to pollute from those affected by
the pollution) would be a "severe blow to industrialization." Conse-
quently, unlike their own rights to property (which the state would
protect unless the owner was offered a price at which he was willing
to sell), industrialists persuaded state legislatures and courts that
protection of bodily integrity from toxic substances was an "inter-
est," which would be valued at some hypothetical willingness to pay
rather than a right, which would be protected absent a contract
of sale.162

From this perspective, it appears that cost-benefit analysis using
the willingness-to-pay measure is biased against governmental inter-
vention, and the bias grows as the interest to be protected increases
in value. The cost side of the ledger is calculated by reference to free
markets where willingness to sell is the measure; the benefits side is
calculated by reference to hypothetical markets where willingness to
pay is the measure. Little wonder, then, that regulatees express a
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keen preference for cost-benefit analysis and regulatory beneficia-
ries uniformly oppose it.

Reducing values to lowest common denominators to facilitate
tradeoffs is inconsistent with the notion, embedded in the United
States Constitution, that individuals have inalienable rights.163 One
of the reasons that we do not have a good measure of the value of a
heart is that our society does not tolerate markets in hearts. Nor
do we allow people to sell themselves into slavery or indentured
servitude. Although regulatory analysts have thus far declined to
quantify the benefits of regulations designed to provide women and
minorities equal employment opportunities, there is no reason in
theory why they could not be calculated on the same willingness-
to-pay terms as health and environmental protections. But a just
society recognizes rights even when to do so is inefficient in eco-
nomic terms.

Talk about rights has an important procedural component as
well.164 Even if a well-documented regulatory analysis could demon-
strate beyond cavil that a televised drawing and quartering of an
innocent person (which might top the Nielson charts) would dis-
courage a minimum of ten future murders, we would not allow the
ceremony to take place.165

Proponents of quantitative cost-benefit analysis often fail to draw
a vital distinction between human beings as self-satisfying con-
sumers and human beings as citizens in a polity or members of
a community. They assume there is no difference between how
people value certain things in private, individual transactions and
how they would wish a social valuation of those same things to be
made in public, collective decisions.166 Professor Sagoff has ob-
served that:

We are not simply a group of consumers, nor are we bent on sat-
isfying self-regarding preferences. Many of us advocate ideals and
have a vision of what we should do or be like as a nation. And we
would sacrifice some of our private interest for those public
ends. . . . Why should we believe that the right policy goal is the
one that satisfies only the self-interested preferences of consumers?
Why should we not take into account the community-regarding
values that individuals seek through the political process as well?1

Finally, cost-benefit analysis may rob regulatory decisionmaking of
an important democratic dimension. Bollier & Claybrook point out
that "cost benefit analysis . . . effectively disenfranchises citizens
who cannot discuss regulation in a highly technical, economic man-
ner. Only recognized 'experts' are given credibility in the regula-
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tory process. The empirical judgments and anecdotal testimony of
victims are considered unimportant." In this sense, cost-benefit analy-
sis is profoundly antidemocratic.168

At the same time, cost-benefit analysis can substitute the analyst's
valuation criteria for the ethical and political judgments that are
embodied in the legislation that was enacted by a democratically
elected legislative body.169 It may well be that persons thoroughly
trained in economics are less sensitive to some values than ordi-
nary persons lacking such training. Steven Rhoads describes a re-
vealing experiment in which students were given tokens to invest
either in an exchange that would return 1 cent per token to the
individual or in an exchange that would yield 2.2 cents per token to
be shared by the entire group, regardless of how other members of
the group invested. Most economists would predict that a rational
person would choose the first option, because it would maximize his
personal gain. In the experiment, however, most of the individuals
devoted between 40 and 60 percent of their tokens to the group
exchange, with one significant exception. A group of entering grad-
uate students in economics contributed only 20 percent to the
group exchange. According to Rhoads, they "found the concept of
fairness alien, and were only half as likely to indicate that they were
concerned with fairness in making their decision."170 In a democ-
racy, the legislature has the power to write values into legislation
that do not accord with the values inherent in comprehensive ana-
lytical rationality.

One answer to this conundrum is to abandon regulatory analysis
altogether. If "value neutral" regulatory analysis insists on specific
normative techniques for quantitative cost-benefit analysis while
ruling all other normative inquiries "out of order," then regula-
tory analysis has very little of importance to say about most regu-
latory policy choices, and cost conscious decisionmakers should
seriously consider whether the enterprise is worth the considerable
resources that it consumes. Another answer is to rely upon less am-
bitious versions of regulatory analysis that do not attempt to reduce
all factual, political and ethical considerations into a single quantita-
tive comparison.

Valuing the future. Another valuation problem that plagues cost-
benefit analysis is the rate that the analyst uses to discount future
costs and benefits. The discount rate is an estimate of how much
more a dollar in hand is worth than the promise of a dollar in the
future. Although most would agree with discounting future mone-
tary costs, discounting benefits is more controversial.171
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Many regulations are designed to benefit future generations, but

a high discount rate biases the analysis against future benefits.172

Even if future generations value regulatory benefits the same as the
present generation, "it is not clear why the later born should have to
pay interest to induce their predecessors not to exhaust [depletable
resources]."173

Optimists suggest that we should trust future generations to look
out for themselves; after all, they will no doubt be wiser and wealth-
ier than us. Professor Sagoff replies that future generations will be
shaped by the conditions of the future, conditions that the present
will have a large role in determining. This, according to Sagoff, is a
moral question, not a simple question of economic analysis.174

Without acknowledging this moral dimension of the discounting
issue, OMB has traditionally insisted that agencies use a very high
discount rate of 10 percent in calculating the benefits of health and
environmental regulations. At a discount rate of 10 percent, a dol-
lar's worth of benefits fifty years from now is worth slightly less
than a penny today.175 This means that the benefits of a regulation
that would prevent catastrophic loss in fifty years are likely to be
outweighed by even modest present costs. OMB's insistence upon
this rate has been highly controversial. One regulatory official re-
ferred to the practice as "unethical," and a Congressman called it
"ghoulish."176

Assuming that discounting is a useful tool for facilitating compar-
isons between present costs and future benefits, the actual rate used
is entirely a policy question that should be left to upper-level deci-
sionmakers in the agencies. Regulatory analysts could help ensure
against misleading uses of discount rates by applying two or more
discount rates in regulatory analysis documents, thereby revealing
the sensitivity of the calculations to the discount rate. More impor-
tantly, the upper-level decisionmakers' choice from among several
discount rates could reveal a great deal about how they value future
generations.

Distributional impacts. Cost-benefit analysis is concerned with the
efficient allocation of resources; it does not directly address the dis-
tribution of resources.177 So long as a policy maximizes the total
wealth to society, it matters not who the winners and losers are or
how much wealth changes hands. Yet, regulatory decisions do have
disproportionate impacts on different groups of people, and politi-
cally accountable decisionmakers must consider distributional im-
pacts if they are to keep their jobs.178 Analysts must therefore
determine who pays the costs and who receives the benefits.179
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Distributional considerations can be the primary rationale for

economic regulatory programs such as price controls, transporta-
tion regulation, and commodity price support programs. Civil-rights
regulations are obviously motivated by distributional concerns.
Distributional concerns also inspire environmental regulators to
establish stringent media quality standards to protect sensitive popu-
lations.180 Health and environmental regulations can also have dif-
ferential impacts on different age groups181 and on the rich and
poor.182 The benefits of regulations can shift over time to different
beneficiaries. For example, insurance companies ultimately receive
part of the benefit of improved health and safety.183 Finally, we saw
in the lead phasedown case study in Chapter 3 that health and
safety regulation can redistribute wealth among regulatees.

Unfortunately many RIAs do not address distributional consider-
ations.184 Even when distributional impacts are factored into an
analysis, they tend to be treated as "side constraints," rather than as
policy goals worthy of respect in their own right.185 One reason
for this ambivalence toward distributional concerns may be the rela-
tive immunity of distributional considerations to quantitative analy-
sis. Yet, the regulatory analysts do their clients a disservice if they
do not attempt to identify the winners and losers of a regulatory
activity and the extent to which wealth shifts from one person to
another.

Efficiency as a meta-value. Those proponents of cost-benefit analysis
who maintain that it can lead decisionmakers to the correct result
are in effect elevating economic efficiency to a meta-value that
trumps all other conflicting values. Professor Sagoff, among others,
has seriously questioned whether the "efficiency criterion" is an ap-
propriate normative measure of the "goodness" of a society. Even if
a "perfect" cost-benefit analysis could be crafted, it would not
necessarily guide the decisionmaker to the "correct" regulatory re-
sult, because efficiency is not the only measure of correctness.186 At
its core, the efficiency criterion is about maximizing wealth. Yet, a
society as richly diverse and steeped in Western culture as the
United States hews to values other than material wealth. To the ex-
tent that regulatory analysis either ignores or cannot assimilate this
basic fact, it can have little relevance to the real-world decisionmak-
ing process.

Cost-effectiveness analysis. The considerable analytical deficiencies
of cost-benefit analysis have led many observers to doubt its useful-
ness in guiding decisionmakers.187 Cynics know that able economists
can justify virtually any outcome under the efficiency criterion by
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strategically manipulating vague notions of free riders, fragile val-
ues, and transaction costs. Other observers wonder whether cost-
benefit proponents do not have their own ideological axes to
grind.188 Although virtually no one seriously argues that cost-
benefit analysis should be the exclusive source of guidance for social
regulation,189 less pessimistic observers urge that the structure be
retained for decisionmakers to use as one of several factors in the
decisionmaking process.190 In this sense, cost-benefit analysis is "a
kind of organized common sense"191-a useful tool in marshaling
and analyzing information, but not a device for dictating precise
regulatory results.192 If cost-benefit analysis cannot identify the best
option, it may at least be useful in screening out bad options. Others
would limit it to the lesser role of aiding policymakers in defining
priorities and structuring options.193

A less reductionist approach is cost-effectiveness analysis, under
which the analyst simply compares the costs of different approaches
to achieving a specified regulatory goal.194 For example, when EPA
analysts calculate the cost-per-ton-of-pollutant-removed for various
technologies in promulgating technology-based standards, they are
engaging in a cost-effectiveness analysis. Likewise, NHTSA uses cost-
effectiveness analysis to calculate the cost-per-life-saved for various
regulatory alternatives. The analysis allows the decisionmaker to
compare different regulatory alternatives to the same goal in terms
of their relative costs.

Cost-effectiveness analysis solves many of the problems of cost-
benefit analysis by putting them to one side. In effect, the analyst
tells the decisionmaker: "I will tell you the most cost-effective way to
reach a particular goal, but I have nothing to say about whether it is
a 'good' goal; nor do I have anything to say about how other values
might be implicated by the goal itself or by alternative routes to
achieving that goal." In many cases, this is an entirely appropriate
response. In a democratic society, politically responsible officials-
legislators and politically appointed administrators - should deter-
mine goals and weigh values, not unaccountable analysts. When reg-
ulatory analysts wade into the area of ethics and values they
threaten the well-preserved positivist myth that policy analysts are
professionals who provide only value neutral advice.195

Although cost-effectiveness analysis avoids many of the valuation
pitfalls of cost-benefit analysis, it retains most of the other impedi-
ments discussed in this chapter. Moreover, it presumes that there is
a single agreed upon goal for a particular regulatory effort, which,
as we have seen, is rarely the case in the real world. Finally, cost-
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effectiveness analysis tends to focus the decisionmaker's attention
too intensely upon regulatory costs, to the exclusion of other impor-
tant considerations.1 Hence, although cost-effectiveness analysis is
more useful than cost-benefit analysis, it too should probably not be
the exclusive determinant of regulatory action.

Still another alternative to cost-benefit analysis is "multiobjective"
or "multiattribute" analysis, in which the extent to which a regula-
tory requirement advances each of several regulatory goals is ana-
lyzed and compared to a similar analysis of alternative regulatory
requirements.1 This approach preserves much of the richness of
complex decisionmaking, while at the same time avoiding paralyzing
attempts to reduce multiple societal goals to a common measure.
But it does not avoid the problem of measurement itself. It will not
be particularly useful for evaluating alternative regulatory ap-
proaches to reaching goals such as greater equality, greater au-
tonomy or prettier views.

Depoliticizing regulatory decisionmaking

Proponents of comprehensive analytical rationality who applaud as
a virtue its propensity to remove irrelevant political considerations
from regulatory decisionmaking often fail to acknowledge the con-
tradictory status of regulatory agencies as politically accountable re-
positories of expertise. If they must resolve regulatory problems
through the application of technical and economic expertise, agen-
cies cannot be entirely accountable to groups that seek only to ad-
vance their own economic interests.198 Yet, as we have seen, very few
regulatory problems are resolvable solely by reference to expertise —
all retain essential policy components. Regulatory analysts tend to
stress the role of scientific and economic input and denigrate the
political component of regulatory decisionmaking.199 This in part
helps justify their claim to professional status. Few policy analysts
would count Louis Howe, Sherman Adams, Hamilton Jordan, or
Edwin Meese among their number. Yet, if policy analysis is no more
than political analysis, the special status of a degree in economics or
public administration from a prestigious school of public policy is
substantially devalued.

It may be helpful here to distinguish between "appropriate polit-
ical considerations," which contain the essence of the values that
must drive regulatory decisionmaking in a democracy, and "inappro-
priate political considerations," which are narrow partisan objectives
not tied to some notion of the public good. A strong public outcry
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(as reported in the media and reflected in pressure from Capitol
Hill) against a hazardous waste dump is an appropriate political rea-
son for requiring that it be cleaned up, even without a clear factual
demonstration that leaking chemicals will cause any particular envi-
ronmental harm. To exclude the public demand for action from the
decisionmaking process and to focus exclusively upon "facts" and
"analysis" is itself a value-laden enterprise with its own political con-
notations; indeed, it is to redefine the "problem."200 Yet, just as it is
appropriate to consider the political pressure to do something about
the dump, it is inappropriate to consider the Administration's desire
to have a Republican win a Senate seat from the state containing the
dump in deciding the timing of the regulatory intervention.201

Whether the Senate majority leader's promise to halt ratification of
the Panama Canal treaty if a power plant standard is made too strin-
gent is an appropriate consideration is a closer question, but it is
probably inappropriate, because it is not directly related to the pol-
lution problems that the standard addresses.202

In sum, regulatory analysis can have the virtue of restraining, or
at least of exposing, inappropriate political considerations, but it
should not remove all "political" considerations, because appropri-
ate political considerations determine the goals that an agency pur-
sues and, perhaps more importantly, inform the choice among
competing goals when values collide, as they often do in regulatory
decisionmaking.

Repoliticizing regulatory decisionmaking: Hidden policy agendas

Many regulatory analysts in the real world have very definite opin-
ions about what goals agencies should pursue and the relative prior-
ities of those goals.203 To a very large degree regulatory analysts
come to the enterprise with a value system and preconceptions
shaped by their own professional training. In the words of Profes-
sor Laurence Tribe, the regulatory analysts' "intellectual and social
heritage in the classical economics of unfettered contract, con-
sumer sovereignty, and perfect markets both brings them within a
paradigm of conscious choice guided by values and inclines them,
within that paradigm, toward the exaltation of utilitarian and self-
interested individualism, efficiency, and maximized production as
against distributive ends, procedural and historical principles, and
the values (often nonmonetizable, discontinuous, and of complex
structure) associated with personal rights, public goods, and com-
munitarian and ecological goals."204
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When policy analysts seek to implement their ideas about the

quintessential political question of "goal-ranking," they are behaving
as political actors and not as objective analysts, and their input
should be treated as such. Having ostensibly depoliticized regulatory
decisionmaking by ridding it of unruly and emotional political dis-
course, they repoliticize it by injecting sub silentio their own political
values. There is little virtue in the analyst's claim to be above the
rough and tumble pulls and tugs of the political marketplace if the
clandestine purpose of the exercise is to impose a single set of polit-
ical values on the decisionmaking process. To the extent, however,
that goal ranking becomes muddled in the instrumental operation
of measuring alternative policies against preexisting goals, the polit-
ical aspect of the regulatory analyst's participation can be hidden
behind a false veneer of objectivity. As Professor Tribe has noted:
"Ideology has often sought to masquerade as analysis, deriving a
power it could never justly claim from the garb of neutrality it has at
times contrived to wear."205

The large uncertainties that plague most attempts at regulatory
analysis provide many opportunities for applying hidden policy
agendas.206 Analysts know that the choice between one assumption
or inference and another, between a prediction at the high end or
low end of a plausible range, and between a "liberal" or "conserva-
tive" mathematical model is usually a policy choice.207 As one pro-
gram office official in OSHA wryly lamented: "It is very difficult to
know whether you have been 'zapped' by someone else's agenda."208

This raises important questions about accountability for the policy
choices that must necessarily guide the analytical effort.

Internal accountability. By manipulating assumptions to aim predic-
tions at the high end or low end of the available range and by soft-
peddling uncertainties, analysts can produce objective-looking
analyses that considerably narrow the decisionmakers' effective
range of choice. A good example is the well-publicized dispute be-
tween OMB and EPA in the mid-1980s over whether the Adminis-
tration should seek acid rain legislation. In a meeting with the
President, the Director of OMB, David Stockman, suggested that
EPA's proposed legislation would carry a price tag of $6,000 per
fish saved. In the minds of EPA analysts this was an absurdly high
number that could only have been derived by erring on the high
side of virtually every possible assumption.209 Moreover, Stockman
apparently did not attempt to characterize the uncertainties sur-
rounding that number, and EPA had not prepared a "counter-
prediction" for the meeting. Although President Reagan's own
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policy leanings may well have led him to kill the legislative initiative
in any event, OMB's extremely slanted cost assessment, which re-
flected that agency's policy preferences, made the choice not to pur-
sue the effort an easy one.

It should not, however, lightly be assumed that all agency regula-
tory analysts are Machiavellian manipulators intent upon foisting
their policy preferences off on unsuspecting upper-level policy-
makers. Most regulatory analysts regard themselves as profes-
sionals without particular axes to grind. When upper-level policy
preferences are accurately communicated, most regulatory analysts
feel constrained to apply them, whatever their individual views or

9 inperspectives.
Internal accountability can also be encouraged by structuring the

decisionmaking process in a way that ensures that attempts by policy
analysts to "fudge" or "cook" the analysis are detected in advance of
the decision. For example, an adversarial process, whereby different
institutional actors with different policy outlooks must confront each
other throughout the decisionmaking process, could be a good tool
for maximizing the upper-level decisionmaker's policy choices. Alter-
natively, the agency could structure the decisionmaking process so
as to ensure frequent and effective policy communication between
the lower-level policy analysts and the upper-level decisionmakers.
These and other alternatives for structuring analysis into the deci-
sionmaking process will be discussed in more detail in Part III.

External accountability. Decisionmakers can use regulatory analysts
to avoid public accountability choices by exerting subtle pressure on
them to hedge their predictions in one direction or another so that
the decision appears better supported by facts and analysis than it
really is. At the extreme, the analysis becomes merely a post hoc
rationalization for decisions reached on unarticulated policy
grounds.211 This represents an abuse of policy analysis in two ways.

First, while it is altogether appropriate for policymakers to de-
mand that the regulatory analysts use particular assumptions and
models, there are limits to which honest analysis can be stretched to
meet predetermined policy needs. In those cases in which the avail-
able information does permit some relatively confident projections,
it would be inappropriate and unprofessional for the analyst to ma-
nipulate the analysis to suggest otherwise.

Second, and more importantly, because the source of the policy
preferences that ordain the analysis remains hidden, the policymak-
ers themselves are not accountable to the public and other reviewing
agencies. Explicit references to the policies that inform regulatory



Limitations of regulatory analysis 159
analysis are especially important for regulatory agencies, because ul-
timately the policies that drive the analysis must find their source in
a congressional grant of policymaking discretion.

Problems with communicating analysis

At least half of an analyst's job is to communicate effectively the re-
sults of the analysis to decisionmakers and the public. The starting
point is obviously the analyst's personal communications skills, but
this chapter will assume that analysts are effective communicators
and focus exclusively upon institutional impediments to policy
communication.

Intra-agency policy management

Because regulatory analysis is explicit about policy goals, upper-level
decisionmakers can use the regulatory analysis process to monitor
the recommendations of lower-level technical staff for adherence to
management's correct policy views. Agency analysts, however, fre-
quently complain that they do not always obtain a clear picture of
policy preferences from upper-level decisionmakers. To the extent
that this impediment to using regulatory analysis as a policy man-
agement tool stems from the inability or unwillingness of upper-
level decisionmakers to be explicit about the way in which they rank
competing policy goals, there are no easy procedural or structural
solutions. Little can be done to force unwilling policymakers to make
policy. But the fact that the problem seems to afflict large agencies,
where communication must necessarily follow relatively formal
paths, more than smaller agencies, where communication can occur
frequently and informally, indicates that the failure of policy com-
munication may be addressed by structural improvements in the de-
cisionmaking process, a topic that will be discussed in Part III.

Communication with Congress and the public

No formal mechanisms exist for communicating regulatory analysis
to Congress. Like any other member of the public, a congressperson
can obtain a copy of the agency's RIA for a major rule, but unless
the congressperson has some special reason to know about the rule-
making effort and the existence of the RIA, the communication is
not likely to occur. The General Accounting Office has suggested
that executive summaries of some RIAs should be routinely sent to
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appropriate congressional committees for review and comment.212

Although full implementation of this suggestion might flood
crowded congressional committee offices with unread regulatory
analysis documents, it could be accomplished at little expense, and
it might help to keep interested committees and subcommittees
abreast of important rulemaking efforts.

Many regulatory analysts in the agencies believe that one of the
most important benefits of regulatory analysis is its ability to en-
hance the quality of public participation in the rulemaking process.
Yet, it can only perform this laudable function if it is accessible to
the public, and it is accessible only to the extent that the sources of
data that go into the analyses are clearly identified. Agency analysts
should be careful to identify the sources of all information, includ-
ing the identity of consultants who took part in the analytical effort.
Although some sources of information, such as telephone surveys,
may not have the respectability of a published scientific report, they
should still be identified and made a part of the public record. In-
terested members of the public should be permitted to examine the
entire technical and economic basis for a rule and form their own
opinions about the validity of the conclusions that the regulatory
analysts drew. These opinions can in turn be communicated to the
agency during the public comment period.

Limitations on the use of analysis
After the analysts have prepared a regulatory analysis and commu-
nicated it to the agency decisionmakers, considerable institutional
impediments to its effective use in the decisionmaking process still
remain. For example, some agency statutes preclude explicit reli-
ance on cost-benefit analysis. In some agencies program office offi-
cials and upper-level policymakers are still quite skeptical about the
virtues of analysis. Finally, the fact that analysis can be used for pur-
poses unrelated to bringing comprehensive analytical rationality to
bear upon regulatory problems hinders its effective use.

Program office resistance

Many agency analysts view program office resistance as the single
most important impediment to the effective use of regulatory anal-
ysis in regulatory decisionmaking.213 Many program office staffers
believe that regulatory analysis lacks scientific rigor. At the same
time, program office staffers also feel threatened by analysis, be-
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cause it can represent a direct challenge to status quo approaches to
regulatory problem solving that they have historically established
and dominated. This resistance of program office personnel to anal-
ysis is not unlike the resistance that the offices responsible for pre-
paring Environmental Impact Statements (EISs) encountered in the
early 1970s. Like the RIA, the EIS was meant to be a comprehensive
analytical document, and it was intended to change fundamentally
agency thinking processes. From its inception, observers of the EIS
confidently predicted that resistance in the program offices would
doom the analytical effort.214 Although more recent reviews of that
process are mixed, many current observers believe that NEPA has
had a profound substantive impact on agency decisionmaking.215

Whether regulatory analysis is capable of overcoming technical staff
resistance probably depends on the inherent limitations of analysis
discussed in this chapter, the commitment of upper-level decision-
makers to comprehensive analytical rationality, and the way that reg-
ulatory analysis is structured into the decisionmaking process, a
topic to be discussed in Part III.

Resistance of upper-level decisionmakers

The frequent complaint of resistance on the part of upper-level
decisionmakers is not easily analyzed.216 The upper-level decision-
makers may be unfamiliar with analytical thinking or may have
adopted a techno-bureaucratic approach to decisionmaking. On the
other hand, an open-minded upper-level decisionmaker may over
time grow skeptical of analysis due to the weaknesses of analysis it-
self. Finally, upper-level resistance may reflect concern for the polit-
ical viability of agency decisions, a concern that is not always
compatible with comprehensive analytical rationality.217

Although regulatory analysis has much to do with "policy," we
have seen that it is in many ways antithetical to "politics." Regulatory
analysis can do little to facilitate the inevitable compromises among
competing interest groups that are fundamental to the successful
implementation of any regulatory strategy, and it can even be coun-
terproductive. Yet, it is entirely appropriate in a democracy that pol-
itics play a prominent role in administrative policymaking.218

Indeed, the fact that regulatory analysis plays any role at all in con-
troversial rulemaking actions should be counted as a victory for the
analysts. The best decisionmaking may well reflect the interplay of
comprehensive analytical rationality, techno-bureaucratic rationality
and political rationality.
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Statutory constraints on the use of analysis

The agencies' own statutes can erect two kinds of impediments to
analysis. First, a statute can directly or by implication prohibit the
use of one or more elements of regulatory analysis in the agency
decisionmaking process. Second, an agency statute can so narrowly
confine an agency's regulatory discretion that comprehensive analy-
sis is essentially useless.

Limitations on the use of analysis. Several statutes preclude the use of
some kinds of analysis in making regulatory decisions.219 Congress,
in these statutes, has determined that other considerations so out-
weigh economic efficiency that it is inappropriate for the agency
even to consider the results of a cost-benefit analysis of regulatory
options. In his important book on economic incentives for pollution
control, for example, Professor Kelman surveyed congressional
staffers who worked on environmental issues on a regular basis.
The results of the survey indicated that the staffers tended to see
the arguments in favor of and against incentive approaches to
pollution control largely in ideological terms, and tended to rank
environmental goals higher than the efficiency goals inherent in
economic incentives.

The Supreme Court has held that the Occupational Safety and
Health Act precludes cost-benefit analysis in setting health stan-
dards,221 and the D.C. Circuit has held that EPA may not consider
costs in promulgating National Primary Ambient Air Quality Stan-
dards.222 Obviously, such statutory constraints create a tension be-
tween Congress' statutory command and the President's desire that
agencies factor regulatory analysis into the decisionmaking pro-
cess.223 In EPA, for example, regulatory analysts in the Office of Air
and Radiation painstakingly calculate the costs and benefits of Na-
tional Ambient Air Quality Standards, but (as we saw in the partic-
ulates case study) the Administrator refuses to read them.2 The
artificiality of this attempt to shield the decisionmaking process
from analysis is apparent.

Even if an agency's statute precludes the use of analysis in deci-
sionmaking, the exercise of preparing a regulatory analysis can be
useful to the agency in setting long-range priorities and evaluating
rules after they have been in effect for a time.225 Second, regulatory
analyses can be useful in designing alternative regulatory strategies
and in educating agency employees generally about the costs of reg-
ulations and the existence of alternative decisionmaking criteria.
Third, to the extent that Congress and the public become aware of
the analysis, they can use it in overseeing and evaluating the statutes
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that preclude the analysis. Regulatory analysis can "rub everyone's
nose in the senselessness of the statute."226 Finally, even if the
agency cannot consider analysis, a regulatory analysis document that
reveals that the benefits of the agency's action outweigh its costs can
make the decision more acceptable to the public.227 On the other
hand, regulatory analysis documents for major rules come at no
small expense, and agencies must weigh the value of an analysis that
cannot be used against its costs.

Alternatives beyond the agency's statutory authority. A good regulatory
analysis will not necessarily stop at the agency's statutory bound-
aries. Brainstorming sessions among regulatory analysts and techni-
cal staff will often produce alternatives that the agency lacks
authority to implement.228 Because the agency cannot lawfully
choose one of these alternatives, it arguably should not consume
scarce resources analyzing them. Yet, considering such alternatives
can advance the goal of educating Congress and the public about
the effects of regulation; Congress might be persuaded to grant the
agency more authority or more flexibility in implementing its exist-
ing authority. Agencies must already consider alternatives beyond
their authority to comply with the environmental impact statement
requirement of the National Environmental Policy Act.229 As with
the EIS requirement, agencies should follow a "rule of reason" in
selecting the alternatives worthy of detailed study.230

Use of analysis to advance substantive goals

Many regulatory reformers believe that bringing comprehensive an-
alytical rationality to bear on regulatory problems will ultimately re-
sult in relief to regulated entities, and they believe that this is the
primary measure of its effectiveness.231 Using regulatory analysis to
bring about regulatory relief can run counter to declared congres-
sional policy, and it will predictably encounter intense resistance
from statutory beneficiaries.232 Although some claim that regula-
tory analysis has stemmed the flow of rules,233 in many cases it has
done so by brute force, rather than through the persuasiveness of
its reasoning.234 For example, critics have complained about the
long delays that RIA preparation and review entail,235 and they
have challenged OMB's practice of granting waivers from the regu-
latory analysis requirement to rules designed to provide regula-
tory relief.236

Perhaps an even more important objection to using regulatory
analysis to further particular substantive goals is the threat that this
use of analysis poses to the integrity of analysis itself. As we have
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seen, analysis is a tool for measuring regulatory options against pre-
determined policy goals; it is not capable of serving as a meta-
instrument for defining those goals. It may well be that thorough
analysis will indirectly further regulatory relief goals, but an analysis
of the costs and benefits of a proposed regulation may (as in the
case of EPA's lead phasedown and particulates regulations) indicate
that the regulatory response should be even more stringent. To rely
upon regulatory analysis when it points toward one substantive end
but to deny it when it points to another smacks of hypocrisy, and it
will ultimately discredit the analytical enterprise. If analysis is
broadly perceived by the beneficiaries of regulation as a tool for fur-
thering regulatory relief goals, then they will object to the tool as
well as to the goals. More importantly, they will not trust the prod-
ucts of regulatory analysis and they will condemn all decisions based
upon regulatory analysis as politically motivated, thereby depriving
analysis of its primary virtue - its perceived objectivity.237

Conclusions
Despite its considerable shortcomings, regulatory analysis has im-
portant virtues. Although regulatory analysis cannot fully inform
and cannot precisely point to rational conclusions, it can help.238

Perhaps more importantly, it can encourage the decisionmaker to
articulate policy preferences and demonstrate to the public how
they were applied in important rulemaking initiatives. If the public,
and particularly the beneficiaries of regulation, become convinced
that it is not being used cynically to reach particular substantive
results, regulatory analysis can become an effective vehicle for en-
hancing public accountability. The creative tension between compre-
hensive analytical rationality and techno-bureaucratic rationality in
the context of politically accountable institutions can, when used to
its full potential, result in the kind of creative decisionmaking that is
much needed in this complex and highly centralized society.239



CHAPTER 10

Regulatory analysis in the real world

Given the impressive array of debilitating limitations explored in
Chapter 9, it should not surprise the reader to discover that analysis
suffers considerably in its real world application. Despite the practi-
cal problems that plagued the analytical enterprise in the case stud-
ies examined in Chapters 3 to 7, they represent success stories; the
agencies threw enough resources into the endeavor to give the ana-
lytical effort a fighting chance. The vast majority of regulatory anal-
yses do not receive the kind of detailed attention that the agencies
devoted to the analyses described in those chapters. Yet, most exec-
utive agencies attempt to honor the spirit of the analysis require-
ments, and some have devoted serious attention to beefing up their
analytical capabilities.

This chapter will explore the commitment to analysis that execu-
tive agencies typically make on paper and in the real world. Its
primary focus will be on EPA, OSHA, NHTSA, FA A, and four
agencies in USDA. It will examine in a general way the analytical
sophistication of agency regulatory analysis documents, paying par-
ticular attention to how they go about quantifying costs and bene-
fits, stating assumptions, and characterizing uncertainties. It will
also probe the extent to which regulatory analysts attempt to iden-
tify and evaluate innovative options that may go beyond the agency's
statutory authority. Finally, it will examine briefly the impact of reg-
ulatory analysis on public participation in agency decisionmaking.
We shall see wide variations among agencies, and even within agen-
cies, in the level of analysis achieved in a typical rulemaking. None
of the agencies, however, comes close to meeting the comprehensive
analytical rationality ideal.

Analysis in the Department of Agriculture
In 1978, USDA's Office of Budget and Program Analysis prepared
analytical guidelines for regulatory analyses, and with some modest
revisions they remain in effect. USDA has not prepared extensive
written operating procedures for preparing regulatory analyses; nor
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has it attempted to coordinate the regulatory analysis efforts of the
many services with regulatory functions. USDA's budget office be-
lieves that the complexities of regulatory decisionmaking preclude
detailed "cookbook" instructions for use throughout the depart-
ment. Some USDA agencies have become more proficient with
analysis than others, and they have acquired a credibility that has
given them a degree of independence from the other bureaus
in USDA with economic expertise.1 This trend is consistent with
the department's general tendency toward decentralized decision-
making.

None of the USDA agencies studied here prepares a cost-benefit
analysis for every rulemaking initiative. Although all of them quan-
tify the regulatory costs, they rarely attempt to quantify benefits.
This is partially attributable to a lack of adequate data and predic-
tive models and partially due to an inability or unwillingness to
monetize units of harm, such as disease or death. Most analyses do,
however, attempt to explore alternatives and analyze which of the
options could achieve the desired result at least cost.

The RIAs in the Agricultural Marketing Service and Agricultural
Stabilization and Conservation Service are straightforward predic-
tions of the impacts of agency regulations on the prices and supplies
of commodities. The heart of these analyses, which typically do not
exceed twenty pages, is the tables that summarize the predicted eco-
nomic impacts. Rarely do such analyses examine nonobvious distri-
butional impacts. Analysts in both agencies depend heavily upon
other agencies in the department for the information that goes into
the regulatory analysis documents. The extent to which public com-
ment focuses on the regulatory impact analysis documents varies
with the commodity.2

In the Animal and Plant Health Inspection Service, the analytical
effort is devoted primarily to examining less expensive minor al-
ternatives to program office recommendations. In the minds of pro-
gram office officials it is always cheaper to nip pest infestations in
the bud through quarantine programs, once they have crossed a
certain damage threshold, than it is to allow pests and diseases to
spread to other areas.3 The regulatory analyses usually focus on
cheaper ways to meet the objective of containing the pest or disease,
and they are perhaps better characterized as cost-effectiveness
analyses.4 On the rare occasions when regulatory analysis docu-
ments are prepared, they rely primarily on government-generated
data. Additional information on impacts on the farming industry is
obtained by telephoning affected parties. The general public rarely
has anything to say about the regulatory analysis documents.5
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The Food Safety and Inspection Service has been the most con-

scientious of all the USDA agencies in implementing regulatory
analysis requirements, and it has a reputation throughout the de-
partment for its high quality analytical work. Although the agency's
statutes generally require it to give priority to safety concerns, cost
considerations play a role in choosing the least cost route to partic-
ular statutory goals. Usually, the technological mechanisms available
for compliance are not very numerous, and cost comparisons are
obvious without quantitative cost analysis. In any event, the costs
that the agency's largely performance-oriented requirements impose
on the regulated industry are usually quite small, because the
agency almost never requires the installation of a particular technol-
ogy until nearly all of the regulated concerns have already installed
it and because the agency typically gives regulated concerns long
lead times for compliance.

The agency devotes even less effort to quantifying the benefits of
its regulations, which by and large merely permit the use of new
meat processing technologies. The agency can predict that the
new technology will allow a new food product or more of an old
food product to enter the market, but the agency does not attempt
to predict quantitatively how much of the new product will in fact
be desired and consumed. The Regulatory Impact Analysis (RIA)
for the mechanically separated meat rulemaking, discussed in Chap-
ter 6, was one of the agency's most ambitious regulatory analyses,
and it did not contain an especially sophisticated analysis of the
harm to consumers that might result from relaxing informational
requirements.

The most common source of information on the costs of compli-
ance is the regulated industry. Yet, agency analysts have found this
to be an unsatisfactory source of information, and on rare occasions
the agency has conducted its own empirical research.6 Although
public comments on routine rules have occasionally caused the
agency to reconsider some substantive aspect of its proposal, they
have rarely addressed the economic analyses in the regulatory anal-
ysis documents.7

Analysis in the Department of Transportation

The Department of Transportation's Office of Industry Policy has
prepared a detailed handbook to guide regulatory analysts in the
operating agencies within the department in preparing regulatory
analyses. Beyond this, very little guidance on regulatory analysis is
provided at the departmental level. Like USDA, DOT is highly de-
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centralized, and the operating agencies are responsible for most of
the details of regulatory analysis.

The Federal Aviation Administration

The Federal Aviation Agency (FAA) has published its own guide-
lines for regulatory analysis and FAA analysts rely heavily upon that
document.8 A second document sets out in great detail precisely
how the agency's regulatory analysts should place monetary values
on the costs and benefits of FAA regulations.9 The "critical values"
specified in the report include "the value of time of air travelers, the
value of a statistical life, unit costs of statistical aviation injuries, unit
replacement and restoration costs of damaged aircraft, and aircraft
variable operating costs."10

FAA regulatory analysts go to numerous sources for cost and im-
pact data. Although the agency does not conduct routine surveys of
industry cost schedules, it does maintain contact with industry engi-
neers and economists. The agency's analysts attempt to scrutinize cost
and economic impact information submitted by outside sources for
possible bias and exaggeration. They also examine carefully the eco-
nomic information that the agency's engineers compile to ensure that
the engineers do not underestimate the costs of FAA regulations.11

Over time, the agency has developed several in-house data bases.
The agency frequently purchases data, such as scheduling models,
from the same sources that provide the data to the industry. The
office also hires consultants to conduct cost surveys. On one occa-
sion the agency contracted with a consultant to design a "paper"
airplane from scratch using the costs of parts purchased on the
open market to meet the proposed regulation. Although this was a
very expensive undertaking for the agency, the regulatory analysis
office's input was outcome-determinative, because the data from the
exercise demonstrated that the rule that the engineers had sug-
gested was prohibitively expensive. In other cases, however, the cost
information that the regulatory analysts assembled demonstrated
that costs were trivial, and this information made it much easier for
the rule to survive upper-level scrutiny.12 Outside commentators ad-
dress FAA regulatory analysis documents only extremely rarely.13

The National Highway Traffic Safety Administration

Although the National Highway Traffic Safety Administration
(NHTSA) does not have its own guidelines, it prepares an analysis at
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least as sophisticated as that called for in the DOT Handbook for all
of its important rules.14 NHTSA does not, however, attempt to place
a value on a statistical fatality or serious injury as the DOT Hand-
book recommends.15 The agency usually estimates the benefits of
life-saving rules in terms of lives saved and injuries avoided, and it
occasionally combines these estimates with cost estimates to deter-
mine the estimated cost per life saved for each alternative.16 Be-
cause its statutes require the agency to place safety considerations
above costs, its leadership has not found it useful to reduce costs and
benefits to dollar comparisons.

NHTSA relies upon data from the agency's own data center, and
it often surveys the industry for relevant cost and engineering infor-
mation. If necessary, the program office will conduct a "tear down"
study soliciting cost estimates from independent designers and parts
manufacturers to achieve a realistic cost estimate.17 Although offi-
cials in the program office carefully review auto industry cost data,
the policy office is not as skeptical of industry-generated informa-
tion, and it often uses such data in preparing regulatory analysis
documents. The agency prefers, however, to generate its own data or
to rely upon independent contractors.18 Contractor-generated infor-
mation has occasionally proved controversial, because the agency
has in the past done little to ensure against real and apparent con-
flicts of interest on the part of its contractors.19

NHTSA regulatory analysts do not attempt to place statistical
confidence limits on uncertainties. Instead, they attempt to analyze
carefully the assumptions that go into their predictions and to un-
dertake sensitivity analyses to probe the extent to which the predic-
tions depend upon the assumptions.20

Only the largest and most controversial regulations attract sub-
stantial public comment to the NHTSAs regulatory analysis docu-
ments. Comments are often blanket assertions without supporting
data, and they rarely provide concrete information capable of fill-
ing data gaps.21 External comments have sometimes suggested alter-
natives that the agency had not considered, and the agency has
made an effort to address these alternatives in final rulemaking
documents.22

Analysis in the Occupational Safety and
Health Administration

The Occupational Safety and Health Administration (OSHA) has
not drafted written guidelines for preparing RIAs. Since health
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rules must be economically feasible, OSHA has always undertaken
detailed cost and financial analyses of the affected industries, irre-
spective of the requirements of the Executive Orders. Following a
Supreme Court holding in 1979 that OSHA may not set a health
standard unless it is necessary to address a significant risk to work-
ers, OSHA has attempted to undertake a quantitative risk assess-
ment for all of its health standards.23

OSHAs ability to rely upon formalized cost-benefit analysis in set-
ting health standards is dubious in light of a second Supreme Court
decision in the Cotton Dust case.24 In that case the textile industry
argued that the words "reasonably necessary and appropriate" in
the definition of the word "standard" in OSHAs statute required
the agency to base its decisions on a formal cost-benefit analysis.
The unions argued that cost-benefit analysis was inappropriate be-
cause a separate section of the Act required that health standards be
set, "to the extent feasible," at a level that ensures every working
person a "safe" workplace. The Supreme Court held that once the
agency determined that a significant risk to workers existed, it was
obliged to set the standard at the lowest "feasible" level, even if the
costs outweighed the benefits. The section of the statute devoted
specifically to health standards, though not safety standards, ele-
vated employee health to a higher status than economic efficiency.
The Court noted that "Congress was fully aware that the Act would
impose real and substantial costs of compliance on industry, and be-
lieved that such costs were part of the cost of doing business." Al-
though the Court's holding represents a strong rejection of cost-
benefit analysis in the context of OSHA health standards, it is
limited to the specific language of the OSHA statute and has little
relevance to other agencies. It does demonstrate, however, that the
Court will give effect to congressional commands that other values
trump economic efficiency.

Although OSHA is precluded by law from using formal cost-
benefit analysis in promulgating health standards,25 it has recently
attempted to assess the cost-effectiveness of most health regulations
by combining the cost analysis and the risk assessment to calculate
the implicit cost-per-life-saved or cost-per-illness-avoided of the var-
ious regulatory alternatives, as we observed in Chapter 7. The cost-
benefit analyses for safety regulations generally do examine
monetized benefits.26

The agency staff usually consults a variety of sources of factual in-
formation, including "criteria documents" prepared by the National
Institute of Occupational Safety and Health, industry-submitted in-



Regulatory analysis in the real world 171
formation, the general toxicology literature, and informal contacts
with personnel in other agencies. OSHA nearly always hires contrac-
tors to survey the relevant industry or industries, create an industry
profile, and identify a range of feasible engineering controls. Most
of the technologies that the contractors identify are further ana-
lyzed as potential alternatives for regulatory requirements.27 Some
of OSHA's regulatory analysis documents explore alternatives to
regulation such as reliance on state administrative or tort remedies,
over which the agency has no statutory authority, but it does not
spend many resources examining options that it cannot implement.

The regulatory analysis documents attempt to characterize uncer-
tainties in two ways. First, the OSHA analysts use "sensitivity analy-
sis" to probe the sensitivity of the quantitative predictions to various
assumptions in the quantitative models. Second, they attempt to
"bound" the uncertainties in quantitative predictions by estimating
the high and low extremes. At OMB's insistence, the agency usually
attempts to predict a "best estimate" as well.

The regulatory analysts and some program office staffers believe
that the regulatory analysis document plays a valuable role in the
comment process by forcing the commentators to respond to explicit
quantitative risk assessments and to the agency's analysis of the fea-
sible alternatives for reducing those risks. It also makes the public
aware of the probable effects of the agency's action in time to com-
ment upon and take measures in anticipation of those effects.28

Analysis in the Environmental Protection Agency
After much internal debate, EPA promulgated "Guidelines for Per-
forming Regulatory Impact Analysis" in late 1983. The Guidelines
establish detailed criteria for sophisticated cost-benefit analyses of a
broad range of alternatives, some of which can go beyond the agen-
cy's statutory authority. They recognize that environmental ameni-
ties can be difficult to quantify and monetize, but they express a
strong preference for quantitative analysis. For example, the Guide-
lines suggest the analysis use a range of $400,000 to $7,000,000 for
the value of a "statistical life saved."29 The Guidelines also empha-
size distributional effects, especially intergenerational effects, but
they recognize that "[n]o entirely satisfactory method exists for eval-
uating intergenerational effects." When the benefits of an environ-
mental regulation cannot easily be monetized or when the agency's
statute articulates a specific regulatory objective, the regulatory
analysis document must provide a cost-effectiveness analysis.
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Some of the most successful regulatory analysis documents in EPA

have been those, like the lead phasedown documents, that did not
attempt to monetize health and environmental impacts. Many EPA
analysts, especially in the program offices, seem to recognize that
reducing complex health and environmental decisions to single dol-
lar comparisons is fundamentally inconsistent with the policy judg-
ments that Congress has made in many of the statutes that the
agency must administer. Hence, they have been willing, as in the
lead phasedown case study, to help the program office search for
the "knee-of-the-curve," where the costs of additional health protec-
tion dramatically escalated, rather than insisting on monetizing
health benefits to facilitate a search for the optimal, though perhaps
not ethically justifiable, level of regulation.

In other aspects as well, agency practice only remotely approxi-
mates the Guidelines' ambitious goals. Since the early 1980s, EPA
has installed regulatory analysts in a centralized agency-wide Office
of Policy Analysis (the policy office) and in virtually all of the indi-
vidual program offices as well. Despite the policy office's efforts at
consistency, the level of analysis that goes into regulatory analysis
documents varies from office to office and among programs within
a single office.30

Although all of the program offices initially resisted the policy of-
fice's analytical efforts, the agency's experience with the particulates
and lead phasedown rulemakings convinced some program office
officials that analysis can be done in a neutral way that, at least
sometimes, will support their efforts to promulgate protective
rules.31 Nevertheless, when the regulatory analysts in the program
offices do prepare quantitative analyses they do not always attempt
to provide a range of estimates, as required by the Guidelines, nor
do the RIAs for major rules always undertake a full cost-benefit
analysis for all relevant alternatives.32

The sophistication of analysis also depends upon whether the rule
is characterized as major or nonmajor. The regulatory analysis docu-
ments that the agency prepares for significant nonmajor rules often
contain a cost-benefit analysis of the preferred alternative, but many
include only a cost-effectiveness analysis. Although not required by
executive order, many programs prepare some kind of regulatory
analysis document for virtually every substantive nonmajor regula-
tion. These normally include only an analysis of the direct costs and
economic impacts of the proposed option. The analyses that accom-
pany the vast bulk of regulations that are neither significant nor ma-
jor are not especially sophisticated.33
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A very high proportion of the economic impact information that

is used in regulatory analysis documents in EPA is produced by in-
dependent contractors working under the supervision of personnel
in the regulatory analysis branches of the program offices.34 The
agency relies less extensively, but still heavily, upon independent
contractors for benefits analysis, because "extramural dollars are
easier to obtain than [full-time equivalent staff]."35 The regula-
tory analysts in the program offices incorporate the information
from the contractors' reports into the agency's regulatory analysis
documents.

High-level agency analysts firmly believe that regulatory analysis
documents should consider options beyond the agency's authority.
One midlevel regulatory analyst in the policy office believes that
public dissemination of regulatory analysis documents that consider
alternatives beyond the agency's authority "has increased public
awareness of the measured consequences of environmental regula-
tions and has increased pressure on government officials to justify
the efficiency of their decisions." As a consequence, he believes that
"EPA decisionmakers now scrutinize each situation carefully to de-
termine whether or not the law truly prohibits considerations of
economic benefits and costs."36

Despite this strong preference of the regulatory analysis office,
program office regulatory analysts very rarely include a discussion
of extrastatutory options in regulatory analysis documents, even
though such options do come up routinely in work group meetings
and other internal agency discussions. Given the constant press of
other business on the agency's analytical resources, it is not surpris-
ing that the program office analysts are not enthusiastic about dis-
cussing options that cannot be implemented without an Act of
Congress.

Similarly, although the agency's Guidelines at many places suggest
that the regulatory analysts should attempt to characterize the con-
fidence with which they make their cost and benefit projections, the
agency's regulatory analysis documents have not considered uncer-
tainties in a sophisticated way.37 After preliminary boilerplate state-
ments about how risk analysis is hampered by uncertainties, the
documents typically rely upon single number estimates that mask
very large uncertainties.38

In most EPA programs the regulatory analysis documents attract
some public comment,39 but most comments go to the technical ba-
sis for the rule.40 Most of the regulatory analysts in EPA believe that
RIAs affect the quality of the comments.41 Calculating the costs of
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a regulation, even when costs are by statute irrelevant to the final
outcome of the proceeding, can enhance public understanding of
the regulation. Because the regulatory analysis document lays out
the agency's rationale and technical support, the commentators are
obliged to explain why they are wrong, to suggest better rationales,
and to come up with better technical data.42 In some important
rulemakings, the regulated industry has even hired outside consult-
ants to critique the agency's regulatory analysis documents,43 as we
observed in Chapter 4. At the very least, the comments on the reg-
ulatory analysis documents can reveal places where the technical
support for a rule is weak and suggest further studies that could be
done to shore up the agency's technical case.44

Agency analysts feel that they are quite receptive to well-conceived
critiques of their documents, and they frequently amend them to
reflect outside criticism.45 In one case, the agency even proposed a
revised regulatory analysis and solicited public comment on it prior
to promulgating the final rule.46 Although EPA seldom amends its
entire approach to a regulation as a result of public comment, it has
on at least one occasion withdrawn a rule because changes in the
agency's cost analysis precipitated by public comments indicated that
the rule was no longer economically feasible.47 Even when the
agency rejects the public criticisms of its analyses, it attempts to
demonstrate why the critics were wrong.48 This requires the agency
analysts to think more about their original analyses, and this ulti-
mately increases the agency's confidence in the correctness of its
decisions.

Conclusions
As the reader of Chapter 9 might have predicted, the comprehen-
sive analytical rationality ideal has not been achieved in the real-
world decisionmaking context of the agencies examined here. The
commitment of some agencies to the articulation of the ideal is ap-
parent from their ambitious attempts to write handbooks and guide-
lines. And some agencies have made heroic efforts in a few singular
rulemaking proceedings to adhere scrupulously to those guidelines.
Many programs do not pretend to comply with the ideal, and some
departments, like USDA, make only halfhearted efforts to insist
that agencies regularly use regulatory analysis. As we shall see in
Chapter 19, the judiciary is not normally available to require agen-
cies to comply with the spirit of the Executive Orders and the Reg-
ulatory Flexibility Act; therefore, agencies are generally free to go
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their own way. OMB is available to police adherence to the analytical
requirements, but it is spread too thin to do so on a regular basis
for all executive agencies. It must choose its battles carefully, and
the fights it picks often are chosen for substantive, rather than ana-
lytical reasons.

Although agency devotion to the ideal has been uneven, all now
have the capacity to undertake comprehensive analysis when they
need to, and many appear to want to. That they all fail to achieve
the ideal so often is as much due to its inherent limitations as to lack
of commitment. Many agencies have demonstrated the capacity to
produce a high level of analysis when necessary despite substantial
legal, programmatic and practical impediments. None achieve a
high level of analytical sophistication all (or even most) of the time,
because analysis is very expensive. The high level of analysis that
the Executive Orders demands is possible only for the most impor-
tant rules. For the vast majority of rulemaking efforts, only a much
less sophisticated effort is warranted. Although most agencies have
the capability to produce one or two "Cadillac" analyses per year,
the more frequent analyses for less important rules are clearly
"Chevrolets."

The next phase in incorporating comprehensive analytical ratio-
nality into the decisionmaking process will consist of integrating the
analysts themselves into the process without so much concern for
their formal written product. We turn in the following chapters to
an examination of the roles that analysts can play in agency deci-
sionmaking and to the different models that exist for structuring an-
alysts into the decisionmaking process.
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CHAPTER 11

Roles for the regulatory analyst

Because institutions lack a centralized nervous system steered by a
single brain, institutional decisionmaking tends to be very different
from individual decisionmaking. Most regulatory decisions are the
products of numerous encounters between the various institutional
entities that have roles to play in the decisionmaking process, and
they therefore represent a synthesis of many views. A requirement
that agencies prepare regulatory analysis documents does not by it-
self ensure that comprehensive analytical rationality will play a role
in regulatory decisionmaking. Bulky analytical documents can be ig-
nored by subordinate decisionmaking units, and upper-level deci-
sionmakers in most agencies simply do not have time to absorb the
contents of lengthy regulatory analysis documents. The documents
themselves are likely to affect agency decisionmaking only to a very
modest degree.

Yet, regulatory analysis requirements can influence agency deci-
sionmaking in a more subtle fashion. Once the agency establishes a
regulatory analysis office with an institutional stake in comprehen-
sive analytical thinking, agency decisionmakers can adjust how that
kind of thinking affects agency decisions by structuring the decision-
making process to give that office greater or lesser prominence.
Hence, to discover the real role that analysis plays in an agency, one
must focus attention on the role of the regulatory analyst, rather
than on the document that the analyst prepares. The role that the
analyst plays will, to a very large extent, determine the degree to
which analysis affects regulatory agency decisionmaking.

Chapter 11 describes several roles that regulatory analysts can
play in the regulatory decisionmaking process and examines some
of the advantages and disadvantages of each of those roles. Chap-
ters 12 to 16 explore several models for structuring the internal
agency decisionmaking process to include the regulatory analysis
office. Each of these models is currently in use in at least one
agency in the federal government. Finally, Chapter 17 suggests con-
ditions under which each of the institutional structures may or may
not be appropriate.

179
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The extent of the regulatory analyst's impact on the bureaucracy

depends upon the degree to which upper-level decisionmakers trust
analysis. In some agencies, regulatory analysts are no more than glo-
rified "gofers," tracking down relevant information for other agency
employees to use in the decisionmaking process. In others, the ana-
lysts occupy an isolated niche in the organizational chart and speak
only when spoken to.1 In still others, the analysts are influential in-
stitutional actors with veto power over the products of agency pro-
gram offices.

Although it is probably premature to characterize policy analysis
as a full-fledged profession,2 many regulatory analysts have received
similar training and they share many common values. Yet, the agen-
cies have not generally assigned these experts a well-defined role in
the decisionmaking process.3 Although regulatory analysts must
constantly attempt to preserve the appearance of neutrality and ob-
jectivity, they can be important internal political actors, and occa-
sionally their influence extends beyond the agency's confines.4 As
we have seen in Chapter 9, many of the ostensibly technical ques-
tions that arise in agency rulemakings can only be answered by ap-
plying a heavy dose of policy to sparse data. Determining the
content of that policy is a value-laden enterprise, and the analytical
output must inevitably reflect somebody's values. To the extent that
a regulatory analysis reflects the analyst's values and to the extent
that the analysis guides the decisionmaker, then the analyst can be-
come an influential determinant of agency policy.

Some past efforts to explore the role of policy analysts in bureau-
cracies have followed Professor Downs' lead in focusing upon their
personality characteristics.5 For example, Professor Meltsner has di-
vided policy analysts into four broad categories according to per-
ceived political skills and analytical talents: (1) entrepreneurs have
high political skills and high analytical skills; (2) politicians have
high political skills and low analytical skills; (3) technicians have low
political skills and high analytical skills; and (4) pretenders have low
political skills and low analytical skills.6 Jenkins-Smith similarly di-
vides policy analysts into three categories: (1) the objective techni-
cian searches for programs that maximize net benefit to society; (2)
the issue advocate attempts to advance particular views of appropri-
ate public policy; and (3) the client advocate attempts to advance the
interest of his or her client within the bureaucracy.7

Although these attempts to group policy analysts are useful in
characterizing the role of individual policy analysts in bureaucracies,
the more important question for our purposes is the institutional
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role that the unit containing regulatory analysts plays in a given bu-
reaucracy. Once a regulatory analysis office is created, whether or
not it is inhabited largely by entrepreneurs, politicians, technicians,
or pretenders may depend upon happenstance, but it will more
likely reflect conscious institutional choices. Entrepreneurs will soon
depart an office that has been assigned a backwater institutional
role, and pretenders will not last long in an office that has been
assigned an important substantive role in the institutional decision-
making process. In the real world, personalities and skills may often
be more relevant to the assignment of institutional roles than more
abstract considerations of professional outlook and style. Yet, over
the long haul, the upper-level managers who are responsible for
creating decisionmaking structures must look to the essential char-
acteristics of the profession when assigning members of that profes-
sion to particular institutional roles. This chapter therefore assumes
that upper-level decisionmakers make conscious choices about the
roles that they want regulatory analysts to play in agency decision-
making and that these decisions reflect an assessment of the general
strengths and weaknesses of the budding policy analysis profession.

Seven roles for the regulatory analyst
When twelve regulatory analysts from three regulatory agencies
were asked what their institutional "mission" was, they responded as
follows:

Help the agency: (1) to develop its policy into a policy framework;
(2) to document its policy; and (3) to be accountable.
Try (1) to be an independent voice to the Administrator, and (2) to
be an institutional nay-sayer.
Use economics to make sure that we do things that make sense first
before we go chasing butterflies.
Bring sound analytical and policy work to bear on the regulatory
programs; improve decisionmaking through analysis.
Attempt to (1) make sure that the Administrator has well-done and
empirical analyses to base his or her decisions on; (2) provide un-
biased analytical work; and (3) provide net benefits to society.
Inform decisionmakers of tradeoffs among costs and environmen-
tal results, without prejudicing them about substance.
Ensure that the environment is cleaner and healthier, but you
could go crazy if you wanted to see every particular regulation go a
certain way.
Improve the quality of decisionmaking within the agency.
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Improve the quality of decisionmaking about the environment.
Pursue maintenance and improvement of the environment within
the bounds of good public policymaking.
Lay out for the decisionmaker the costs and benefits of an action.

One striking aspect of these responses is their strong commitment
to decisionmaking of high "quality." Another is their desire to
make good "public policy." Still another is their commitment to "ob-
jective" analysis. Underlying these broad concepts of the regulatory
analyst's mission lie at least seven rather distinct roles that regula-
tory analysts can play in regulatory decisionmaking. Some analysts
play only one or two of the roles; others play them all. Some play
different roles at different times; others play two or more roles
simultaneously.

Information analyst

Virtually all analysts believe that they play the role of provider and
analyzer of information on the costs and benefits of particular reg-
ulatory options,8 and several view it as their only appropriate role in
the decisionmaking process. The analyst does not create knowledge
but simply gathers existing information, culls the useful from the
useless, organizes it to fit the agency's needs, and communicates it to
the decisionmaker and the public in an understandable fashion.9

Because regulatory analysts have professional training in gather-
ing, analyzing, quantifying, and displaying technical information,
they may serve the information-providing function better than
members of the technical staff in the program offices, who usually
lack such training. In all of the case studies in Part II, the regula-
tory analysts played this basic role.

Justifier

Our society generally demands that regulatory agencies provide ra-
tional justifications for their decisions, and judicial and executive
branch review processes tend to reinforce this commitment. Yet,
many important issues that arise in regulatory decisionmaking can-
not be resolved on the basis of existing information alone, and pol-
icy considerations must play a very large role in determining the
outcome. Considerations that are irrelevant to a rational analysis of
a regulatory problem, such as the predicted reaction of a political
constituency, often dictate the choice among the available options.10
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The external requirements for findings and reasons nevertheless
create a strong institutional demand for justification on more ap-
propriate grounds. Most of the program office staff and some
upper-level decisionmakers prefer that the regulatory analysis staff
play this justifier role.11

Most regulatory analysts, however, draw a sharp line between the
role of information-provider and the role of justifier. It is one thing
to provide information relevant to a decision that has yet to be
made, and quite another to craft an analysis to justify a decision that
has already been made. Although some regulatory analysts seem
willing to assume the role of post hoc justifier,12 most desire to play
a more influential role in the agency decisionmaking process. They
believe that allowing themselves to be used as pawns in larger power
plays greatly damages the credibility of the newly emerging profes-
sion. Yet, so long as society is unwilling to accept erstwhile political
considerations as an acceptable rationale for administrative deci-
sionmaking, it will probably have to tolerate a certain amount of
post hoc rationalization. To the extent that agencies are forced into
this mode by various statutory requirements and the threat of judi-
cial and executive review, there will continue to be a demand for
regulatory analysts to play the justifier role.

Policy communicator

Many regulatory analysts believe that there is great value in measur-
ing regulatory options against explicitly articulated policy goals and
communicating that analysis to upper-level decisionmakers. First, as
we saw in Chapter 8, this function is critical to the application of
comprehensive analytical rationality to regulatory decisionmaking.
Second, to the extent that the analysis is further communicated to
reviewing institutions and the public, it enhances agency account-
ability. Third, it provides periodic opportunities for the agency, and
other reviewing institutions, to review agency policies in light of
changed conditions. Fourth, explicit analysis of agency policy can
help screen out extraneous factors that are not relevant to a rational
decision based upon a given statutory command. Finally, to the ex-
tent that upper-level decisionmakers carefully monitor the decision-
making process, it helps ensure that lower-level staff continue to
adhere to the policy preferences of politically appointed decision-
makers, rather than following their own hidden agenda.

Although upper-level decisionmakers generally agree that a policy
communication function is needed in the regulatory decisionmaking
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process, assigning this function to a separate regulatory analysis
staff has some disadvantages. First, upper-level decisionmakers often
prefer that explicit analyses of agency policy not be publicized. The
legitimate policies relevant to a given regulatory decision invariably
conflict with one another, and they are not often easy to rank with-
out alienating some important constituency. Second, the analysis it-
self can reflect hidden agendas that run counter to statutory or
agency policy goals. Third, agencies operate in a political world, and
upper-level decisionmakers will not last long if they entirely ignore
political considerations, however rationally they steer the agencies
toward previously articulated policy goals. To the extent that politi-
cal considerations affect the future vitality of the bureaucratic entity,
they cannot accurately be characterized as extraneous. Finally, even
assuming the value of explicit attention to how regulatory options
advance particular policy goals, it is not clear that this function must
be performed by a separate professional staff.

Options identifier

Comprehensive analytical rationality has a strong preference for ex-
panding the options available to the decisionmaker. This suggests
that regulatory analysts could perhaps play the valuable role of
options-identifier in the decisionmaking process. The EPA lead
phasedown case study in Chapter 3 provides a good example of the
effective use of the regulatory analyst's options-identifier role. In
that proceeding, one of the primary reasons that EPA had not pro-
ceeded more rapidly toward phasing tetraethyl lead out of gasoline
was the large financial burden that a rapid phasedown would im-
pose upon many small refiners of leaded gasoline. The existing
standard had been stated in terms of grams of lead per gallon of
gasoline produced by a regulated refinery. As more and more older
automobiles were replaced with new automobiles that, under a
separate set of regulations, could not burn leaded gasoline, larger
refineries began to convert much of their production capacity to
unleaded gasoline and could therefore add more lead to a gallon of
their leaded gas and still meet the same "pooled" standard. Agency
analysts suggested an alternative that would allow large refiners to
sell lead "rights" to small refiners, thereby greatly reducing the
impact of a more stringent standard on small refiners. After some
hesitancy, the program office accepted the innovative approach,
and the agency adopted it in the final rule. In some of the other
case studies (such as the FSIS standard for MSM in Chapter 6
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and the NHSTA "Field of Direct View" standard in Chapter 5),
however, the analysts did not seem to play a large role in identifying
options.

Institutional skeptic

Although skepticism is not automatically programmed into a regu-
latory analyst during his education, many analysts have a strong
perception of themselves as institutional skeptics. In this role the
regulatory analyst is responsible for probing carefully the logic and
the factual and policy bases for the agency's rulemaking activities.
The analysts are expected to challenge the conventional wisdom and
insist that the program office staff justify regulatory choices by ex-
plicit reference to facts and policy considerations.13 Regulatory ana-
lysts can probe assumptions, question inferences, and challenge
extrapolations. We saw this role played to the hilt in the Field of
Direct View case study in Chapter 5.

It is probably a great tonic to the program office to know that its
efforts will be reviewed by an institutional skeptic. The certainty of
such review can provide an incentive for the technical staff to hone
arguments and to anticipate and refute counterarguments prior to
publicizing its position. A critical review of the technical work can
also enhance accountability by helping upper-level decisionmakers
identify instances in which the technical staff has substituted policy
judgment for uncertainties. Finally, an institutional skeptic can in
some instances prevent the agency from promulgating ill-considered
rules that it may later have to withdraw, thereby conserving agency
resources in the long run.

An agency's institutional skeptic, however, need not be the policy
office. Persons with training in economics and policy analysis are not
the only professionals capable of taking a skeptical look at the ra-
tionales for agency rulemaking efforts. The Office of General Coun-
sel in many agencies has performed this role and continues to
perform it quite apart from the policy office. Still, regulatory ana-
lysts bring a unique perspective that is antithetical to command and
control rules, has a penchant for flexibility, and is unsympathetic to
the rigidities that the Office of General Counsel often insists upon
to ensure that agency rules are enforceable.

Employing the regulatory analysis office as institutional skeptic
can give rise to acrimonious intra-agency disputes. No one likes for
his work to be reviewed critically, and the technical staff in the pro-
gram office can be expected to react defensively to outside criticisms,
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however legitimate they may be in reality. Another, more subtle,
disadvantage of the institutional skeptic role derives from the fact
that in a regulatory area that is fraught with uncertainty, virtually
any technical analysis is vulnerable to devastating criticism from a
determined critic. There may be limits to the usefulness of carping
at a document that is admittedly based upon poor information and
large assumptions. Regulatory analysts acknowledge that skepticism
has its limits and, pressed too far, can be counterproductive. Never-
theless, they maintain that a healthy dose of skeptical review by an
office that is not committed to a particular regulatory posture can
help an agency promulgate rules that are capable of surviving polit-
ical and judicial review.

Advocate for efficiency

Regulatory analysts in many agencies believe that their proper role
extends to that of institutional advocate for efficiency.14 In the con-
text of regulatory decisionmaking, this role is often that of institu-
tional advocate for the results that would attain in unimpeded
markets.15 As we observed in the EPA particulates rulemaking in
Chapter 4 and the OSHA hazard identification rulemaking in
Chapter 7, this is a role for which analysts in OMB have a particular
fondness. In this role, which Lindblom defines broadly as "partisan
analysis,"16 the analyst has an obligation to advocate market-
oriented solutions to regulatory problems. Assigning an institutional
entity this role probably reflects a conclusion by upper-level decision-
makers that the rulemaking process is otherwise inclined to burden
the regulated industries with inefficient rules. Agency heads may as-
sign regulatory analysts an advocacy role out of a conviction that
bureaucratic thinking can become so encrusted with conventional
wisdom that it takes an effective advocate of a different point of
view to produce noticeable changes in the way that their agencies go
about making decisions.17 To the extent that upper-level decision-
makers desire to have their decisions reflect a market-oriented per-
spective that is sensitive to the costs that regulations impose upon
society and to the extent that they are not capable of monitoring the
decisionmaking process carefully enough to ensure that staff recom-
mendations are reflecting that perspective, assigning the regulatory
analysis office an advocacy role in subordinate decisionmaking enti-
ties can help ensure that that point of view informs staff output.

Assigning an advocacy role to the regulatory analysis office, how-
ever, can clash with the analyst's other roles of impartial provider of



Roles for the regulatory analyst 187
information and institutional skeptic. If the regulatory analyst is an
advocate of particular regulatory approaches or results, other par-
ticipants in the decisionmaking process and the beneficiaries of the
regulatory program are likely to question the neutrality of the infor-
mation and analysis that the analyst provides.18 The analyst cannot
effectively play the role of institutional skeptic if other parties to the
decisionmaking process perceive that the skepticism is not motivated
by a detached concern for the integrity of the agency's reasoning
process, but rather comes from a particular policy perspective. As-
suming an advocacy role can also put the regulatory analyst at odds
with the agency's attorneys when, as is often the case, allocative ef-
ficiency is not the primary goal of the regulatory program. The
agency lawyers, alert to the possibility of judicial reversal, may in-
deed assume the role of advocate for nonmonetary policies and val-
ues inherent in the agency's statute against the regulatory analyst's
advocacy of wealth maximization.

Yet, it is undeniable that many analysts in agencies come to their
positions with a perceived mission, and they devote their energies
toward accomplishing particular substantive ends. Although lacking
formal training in advocacy, regulatory analysts can be very persua-
sive to upper-level decisionmakers. Indeed, it is fair to say that in
many agencies, the analysts have become such effective advocates of
substantive policies that their efforts have profoundly affected regu-
latory output. Whether one views this advocacy role as an encourag-
ing or discouraging development depends upon one's views about
the role of regulation in society and about the extent to which an
agency's fidelity to its statute is important.

Influential determinant of agency policy

There can be little doubt that the recent Executive Orders have sig-
nificantly enhanced the power of regulatory analysts in the
agencies.19 Although not all analysts aspire to a direct policymaking
role,20 the regulatory analysis office in many agencies has been
structured into the decisionmaking process in such a way as to give
that office an influential role in the determination of agency policy.
When the regulatory analysis office must be represented on subor-
dinate and upper-level decisionmaking entities, when the represen-
tative from that office is generally a strong advocate of particular
regulatory policies, and when the agency implements those policies
with some frequency, then the regulatory analysis office has in effect
assumed the role of policymaker.
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Yet, like the advocate role, the influential determinant role con-

flicts with the roles of information provider, institutional skeptic,
and policy communicator. There is, indeed, something of a conflict
of interest between the analyst as analyst and the analyst as decision-
maker. An institutional entity that controls information necessarily
possesses institutional power. If the provider of information also
participates in policymaking, the information-providing role can be
manipulated to enhance the power of that office.21 This enhanced
institutional power can operate to further the policy goals of the
upper-level decisionmakers and of Congress, but it can also be ma-
nipulated to further the individual goals of the individual regulatory
analysts or the goals of persons or institutions outside the agency.22

Making the regulatory analysis office an influential determinant of
agency policy may pose a serious threat to the integrity of the policy
analysis "profession." So long as the profession practices neutral anal-
ysis, it has some distinct contours. When it expands its professional
bailiwick into policymaking, it begins to lose definition. At some point
in the growth of the regulatory analysis office's institutional power,
analysis becomes indistinguishable from politics. Although many stu-
dents in schools of public affairs no doubt aspire to careers in politics,
analysis has attempted to set itself apart from politics as a distinct
profession. When an analyst becomes a policymaker, he or she begins
to lose that distinctive quality that defines the analyst as a profes-
sional. Spread throughout several agencies, this role dilution could
pose a serious threat to the efforts of the fledgling profession
to define itself with sufficient clarity to give it an enhanced status
in society.

Timing of regulatory analysis
The effectiveness of the regulatory analysis office in playing an as-
signed role will depend upon the timing of the analysis, and the
timing will in turn depend upon the role that upper-level decision-
makers assign to the analysts. If, for example, the agency plans to
use its regulatory analysts primarily in a justifier role, then it is not
important that the analysis be completed until after the decision-
making process is done. Indeed, it is probably preferable that the
analysts not begin to prepare a regulatory analysis until after the
decisionmakers have arrived at a particular regulatory approach
that needs justification. If, however, upper-level managers want reg-
ulatory analysts to play a more meaningful role in the internal deci-
sionmaking process, they will have to pay some attention to the
timing of analytical input in designing that process.
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If an agency plans to use its regulatory analysts in an information-

provider role, it faces a tradeoff between its informational needs and
its limited analytical resources. The economic impact and benefits
analyses that agency analysts typically provide should be available to
subordinate decisionmaking units prior to the time that they begin
active deliberations.23 To the extent that the analysts have to hire
contractors to produce original data, they should be involved even
earlier in the rulemaking effort at the time that research needs
are defined.

The desirability of gathering data at an early stage in the evolu-
tion of a rule must be tempered, however, by the need to conserve
limited analytical resources. If, for example, the regulatory analysis
office begins extensive information-gathering efforts prior to the
time that the engineers in the program office have completed rudi-
mentary feasibility studies, the analysts may wind up studying the
economic impact of alternatives that are precluded on technological
feasibility grounds. On the other hand, if the analysts wait too long,
until after options have thoroughly crystallized, the rule develop-
ment process may be delayed as the analysts attempt to gather infor-
mation and perhaps contract for additional studies.24 In practice,
this tradeoff means that the regulatory analysis office must design a
system that is capable of providing a relatively rapid response to a
broad range of inquiries. This system may not be well suited for pro-
viding comprehensive analyses of particular options.25

The agencies might attempt to resolve this dilemma by "phasing"
the analysis to reflect the seriousness with which subordinate deci-
sionmaking entities are considering particular options at particular
times. Under this approach, the regulatory analysis office could ex-
amine a large number of feasible options in a very cursory "back-
of-the-envelope" fashion very early in the process, before very many
alternatives have been eliminated. This early first-cut analysis, which
would require very little information gathering, might eliminate
several options on economic feasibility grounds. Later, as the sub-
ordinate decisionmaking unit rejects more options, the intensity
of the analysis could increase. The phasing approach to timing reg-
ulatory analysis input would ensure that many options received at
least some attention from the agency's regulatory analysts, while at
the same time ensuring that serious alternatives received serious
analysis.

Early access to the decisionmaking process is probably even more
important if the analyst is to play an options-identification role. If
upper-level decisionmakers expect agency regulatory analysts to
identify innovative options for use in the decisionmaking process,
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the analysts must have access to subordinate decisionmaking entities
very early on before the program office staff has set its research
agenda. Yet, at some point in the almost infinite range of possible
solutions to a regulatory problem, the agency must quit studying
options. One possible solution to this dilemma is to structure the
participation of the regulatory analysts into the process at a very
early stage in the decisionmaking process while at the same time
structuring the process to secure high-level input before any option
is explored in great detail, a possibility that will be discussed in more
detail in Chapter 16.

The regulatory analyst who is playing only a policy communica-
tion role need not become involved in the process much before the
subordinate decisionmaking entities have completed their delibera-
tions. In this role, the analyst's main function is to communicate to
upper-level decisionmakers the extent to which regulatory options
advance particular agency goals. Although the policy communica-
tion function could be helpful to subordinate groups in formulating
their recommendations to upper-level decisionmakers, it is not es-
sential to their function. Because the analyst who is assigned a pol-
icy communication role will likely also play an information-
gathering role, the analyst will probably already be involved in the
subordinate decisionmaking process at the time it becomes appro-
priate to analyze the regulatory options. Hence, for the regulatory
analyst to play an effective policy communication role, the timing of
the analytical input need not differ from the timing of the
information-providing role.

The same is true of the roles of advocate and influential determi-
nant of agency policy. Although it is not essential that either of
these roles be structured into the decisionmaking process until just
before upper-level decisionmakers are ready to choose from among
the available options, as a practical matter the analysts will usually
be involved long before then. Still, it is important that the analysts
play their advocacy and policymaking roles while they are engaged
in their information-providing role in subordinate decisionmaking
units. If the regulatory analysts remain silent during internal discus-
sions in subordinate decisionmaking units, they are subject to legit-
imate criticism when they take "late hits" at advanced stages where
serious consideration of additional alternatives means returning to
the drawing board.
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The hierarchical model

Many agencies did not modify existing institutional arrangements to
meet the analytical requirements of the Executive Orders and the
Regulatory Flexibility Act (RFA). Several simply added the task of
preparing regulatory analysis documents to the responsibilities of
the technical staff without creating a separate regulatory analysis of-
fice. The same employees who draft the rulemaking documents also
draft the regulatory analysis documents. The regulatory analysis
then winds its way up through the hierarchy of the program office
along with the other rulemaking documents. Under this "hierarchi-
cal model" the technical staffers and their superiors at each level in
the agency hierarchy can become aware of the relevant information
and analysis, but there is no separate institutional entity to skepti-
cally review rulemaking documents and otherwise carry the flag for
comprehensive analytical rationality.

Both of the agencies chosen here as examples of the hierarchical
model are lodged in the United States Department of Agriculture
(USDA). USDA is so decentralized that in the words of one USDA
employee, it is "like a supermarket."1 As a practical matter, the indi-
vidual services within USDA are relatively autonomous. All docu-
ments that are published in the Federal Register, however, must
receive clearance for legal sufficiency from the centralized Office of
the General Counsel.2 USDA has a large staff of agricultural econ-
omists in the Economic Research Service, who assemble data rele-
vant to the agricultural economy and make projections about future
crop yields, prices, and exports. Although the Service plays a fairly
small role in preparing regulatory analyses,3 informal discussions
between its economists and regulatory analysts in the agencies oc-
cur frequently.

The Office of Budget and Program Analysis (OBPA) in the Office
of the Secretary has approximately twenty individuals with program
management expertise who focus on departmental regulatory con-
cerns in many contexts, including budget proposals, legislative pro-
posals, and specific regulations.4 OBPA performs a centralized
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clearance function for all important agency rules, and it reviews the
regulatory analysis documents for all major and many nonmajor
rules. The extent to which OBPA personnel become involved in day-
to-day regulatory activities depends a great deal on the importance
that top USDA policymaking officials attach to particular issues.
This, in turn, is sometimes determined by an issue's program and
budget implications.5 As regulatory analysis has become a more im-
portant function in agencies with regulatory responsibility, some
services have become more proficient with regulatory analysis and
have developed a credibility that has given them a degree of inde-
pendence from OBPA.6

The hierarchical model in the
Agricultural Marketing Service

The Agricultural Marketing Service (AMS) promulgates marketing
orders for various commodities governing the terms and conditions
under which they may be sold in interstate commerce. The primary
purpose of these orders is to ensure price stability for the relevant
commodities by regulating supplies. The regulatory staff is divided
into six divisions, each of which regulates a separate activity or com-
modity. A seventh division, the Marketing Research and Develop-
ment Division, houses a three-person Regulation Review Staff.7 The
various commodity divisions generate agency rules, and the staffs of
those divisions draft both the rulemaking documents and the regu-
latory analysis documents. The Regulation Review Staff then re-
views regulatory analysis documents for sufficiency.

The decisionmaking process

The AMS promulgates two kinds of substantive rules. First, the
agency promulgates general marketing orders for commodities, us-
ing the formal rulemaking procedures of the Administrative Proce-
dure Act.8 Second, and more rarely, the agency promulgates
informal rules using informal rulemaking procedures. The regula-
tory analysis documents for formal rules are submitted as testimony
in the formal rulemaking hearings where they are subject to cross-
examination and rebuttal.9 Because the agency makes a special ef-
fort to encourage the participation of small businesses in the formal
hearings, it takes the position that the opinion that concludes the
formal rulemaking process is the equivalent to a final RIA and
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RFA.10 Regulatory analyses are performed only very rarely for in-
formal rules.

The origin of most rules in AMS is a new statutory enactment or
a petition from the regulated industry. A staff employee in the divi-
sion dealing with the commodity that is the subject of the rule drafts
a work plan for the rule and identifies options. When a rule is re-
quired by statute, the agency has little discretion to pursue other
options, and it does not attempt to do so. A draft of the work plan
for a rule is forwarded to the three-person Regulation Review Staff,
which attempts to ensure that the work plan is readable and to de-
termine whether the rule crosses the thresholds for preparing a for-
mal RIA or RFA. The staff rarely suggests additional options.

An employee in the commodity division drafts both the rulemak-
ing documents and the regulatory analysis documents, and intro-
duces both documents and any supporting studies in the hearings.
AMS does not assemble formal working groups. The commodity di-
vision employee simply forwards the rulemaking and regulatory
analysis documents to the Regulation Review Staff, which performs
the ministerial function of ensuring that the documents are suitable
for publication in the Federal Register.11 After approval by the AMS
Administrator, they go to the Departmental Office of Budget and
Program Analysis (OB PA) for review of the adequacy of the eco-
nomic analysis and consistency with broad departmental policies.12

The AMS is unique among the agencies examined in this book in
that public participation takes place in formal rulemaking proceed-
ings where parties are entitled to submit competing analyses and to
cross-examine the agency economic experts. The primary focus of
the hearing is upon the predicted economic impacts of the agency's
action. At the conclusion of the hearing, the staff prepares a recom-
mended decision, and the parties address this recommendation in
their briefs to the Administrator, who is the final decisionmaker.

The role of regulatory analysis

Regulatory analysis plays almost no role at all in the internal deci-
sionmaking process at AMS. The regulatory analysis documents
consist entirely of analyses of impacts on supplies and prices of ag-
ricultural products, and they do not probe the advantages and dis-
advantages from the consumer's perspective of broad options.
Because most of the rules that AMS writes are intended to support
commodity prices, their primary impact is to shift wealth from con-
sumers to farmers, but the regulatory analysis documents do not
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analyze even this fundamental distributional effect. In the absence
of any regulatory analysis requirements, AMS would assemble the
very same information and subject it to the very same procedures.

Although AMS has a small staff of persons who review regulatory
analysis documents for sufficiency, they can be classified as regula-
tory analysts in only the most rudimentary sense. They do not write
the regulatory analysis documents, and they do not participate in
important meetings where real decisions are made. Even the "super-
analysts" in OMB play no role at all in AMS decisions, because Con-
gress specifically excluded them from the process after several
incidents in the early 1980s in which they challenged the fundamen-
tal precepts of the agency's programs.13 It is fair to conclude AMS is
an agency whose product, for political reasons, has so far been im-
mune to careful analytical scrutiny.

The hierarchical model in the Agricultural Stabilization
and Conservation Service

The Agricultural Stabilization and Conservation Service (ASCS) ad-
ministers numerous grants and loan programs for farmers. Its pri-
mary functions are to stabilize commodity prices and conserve soil
and other valuable agriculture resources. Although its regulations are
for the most part merely conditions upon federal loans, they have the
same practical effect as binding rules upon the farming industry,
because few farmers in the regulated commodity areas can afford to
opt out of the ASCS grant and loan programs. Because nearly all
ASCS rules have a large impact on the relevant agricultural sector
and because most farmers are small businesses, a regulatory analysis
document is nearly always prepared for ASCS rulemaking initia-
tives. Most rules and regulatory analysis documents are drafted by
commodity specialists in the relevant program areas. A three-person
Regulatory Impact and Executive Correspondence Staff (Regulatory
Impact Staff) performs a modest review function.14

The decisionmaking process

A rule in ASCS follows a route very similar to that of AMS. The
most common source of rules in ASCS is a new statute, which gives
the agency very little discretion.15 After Congress enacts a new farm
bill, a commodity specialist in the program office identifies the need
for a regulation and fills out a work plan and forwards it to the
Regulatory Impact Staff. That staff plays a review and advisory role.
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Although all staff members have training in economics, a member
participates in the preparation of a regulatory analysis document
only when the commodity specialist is overburdened with other
responsibilities.16 The Regulatory Impact Staff does make threshold
recommendations whether to prepare formal RIAs to the Under
Secretary, who makes the final threshold determination with input
from OBPA.17

The next stage in the process, the first "policy guidance session,"
is the most important step in the genesis of a rule at ASCS. A total
of ten to twenty people usually attend such sessions, including the
commodity specialist, the Administrator or one or two members of
the Regulatory Impact Staff, representatives from the Office of
General Counsel and OBPA, and other high-level officials. Prior to
the meeting, the commodity specialist prepares a lengthy agenda
that explains the reasons for the regulation, identifies several op-
tions, sets out the information and analysis supporting each of the
options, and suggests a calendar for promulgating the rule.

The purpose of the session is to decide what options the agency
will explore in its published proposal. The group attempts to iden-
tify a very broad range of options that "cover the waterfront." The
agency even analyzes regulatory options beyond the scope of its cur-
rent legislative authority on the theory that it might surface issues
that could be appropriate for future legislative initiatives. Although
any member of the group is encouraged to contribute options, the
commodity specialist, who is the most familiar with the commodity
and the statute, provides nearly all of them prior to the meeting.
Additional options can arise out of the give and take of ideas and
opinions during the meeting.18 High-level decisionmakers become
intimately involved in the options identification process at the policy
guidance sessions and in the informal communications that precede
those meetings. Yet, although upper-level input helps to narrow the
range of options somewhat, the policymakers do not dictate choices
among options at this point. The initial policy guidance session
rarely precipitates disputes, because additional options can always
be added to avoid disputes. Usually the participants' substantive
questions can be answered by reference to the newly enacted statute
or prior administrative practice. Things can get more contentious
later, when the rulemaking and regulatory analysis documents are
being circulated for review prior to publication.

After the policy guidance session, the commodity specialist writes
a memorandum summarizing the need for the regulation, the op-
tions, and the advantages and disadvantages of the options. This



196 Structuring regulatory analysis
gives upper-level decisionmakers a final opportunity to inquire
about the direction that the agency is taking. The commodity spe-
cialist next drafts the rulemaking documents and any necessary reg-
ulatory analysis documents. Regulatory analysis documents vary
from about ten to thirty pages in length, and they often contain
tables detailing economic impacts. The commodity specialists in
ASCS usually make a point of sending these tables to OBPA for re-
view and comment.19 ASCS staffers have a great deal of respect for
their counterparts in OBPA, and they do not hesitate to take advan-
tage of their advice. This receptivity to OBPA input makes ASCS
unique among USDA regulatory agencies.

After the commodity specialist completes the proposed rule,
which is really no more than a series of proposed options, and the
regulatory analysis documents, the specialist forwards them to the
relevant division and then to the Regulatory Impact Staff. A mem-
ber of that staff reviews the regulatory analysis document for com-
pleteness and occasionally suggests editorial changes. The staffer
also attempts to ensure that all of the options are reasonable and
feasible.20 One of the jobs of that staff is to find soft spots in the
regulatory analyses. Disagreements are generally resolved in meet-
ings between the staffer and the commodity specialist. Because not
all of the commodity specialists are trained in economics, they usu-
ally accept the Regulatory Impact Staffs input. On occasion, how-
ever, the commodity specialist, who is intimately familiar with the
particular commodity, must educate the economists in the realities
of the relevant markets.21

The commodity specialists analyze all of the public comments and
incorporate them into a position paper, which narrows down the op-
tions to the two or three most promising options and sets out the
specialist's recommendations. The Regulatory Impact Staff does not
review the public comments; nor does it participate in drafting the
position paper. A second policy guidance session is held after the
position paper is completed.22 At this point the members of the pol-
icy guidance group pay particular attention to the regulatory anal-
ysis documents, because it is at this point that the group must make
the hard choices. After the relevant agency personnel have agreed
upon a preferred option, the analysis is updated and transmitted
with a memorandum to the Under Secretary for a decision.

The role of regulatory analysis

Regulatory analysis plays only a slightly more important role in
ASCS than in AMS. The charts and tables that form the core of the
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regulatory analysis documents detail the impact of various regula-
tory options on commodity supplies and prices. This information is
critical to agency decisionmaking, but, as in AMS, it is clear that it
would be forthcoming even in the absence of the regulatory analysis
requirements. The regulatory analyses do not seriously probe the
broad advantages and disadvantages of regulatory options.

The small regulatory analysis staff in ASCS seems to play a some-
what larger role than its counterpart in AMS. Although the com-
modity specialists in the program office draft the regulatory analysis
documents, the analysts on the Regulatory Impact Staff seriously
review them and often recommend modifications. The commodity
specialists usually accept these recommendations. The AMS analysts
also attend the all-important policy guidance sessions, although
their role is quite limited. They do not seem to be the source of
many innovative options. On the whole, regulatory analysts appear
to have a very modest impact on ASCS decisionmaking.

Conclusions

When the program office can gather information and draft cost and
benefits analyses, without the critical review of an independent reg-
ulatory analysis office, its task is relatively simple. For rules that
raise predominantly economic concerns on both the cost and benefit
sides of the ledger, a single program staffer is probably capable of
performing the analysis with only minimal input from other trained
economists. Upper-level review and the public comment process
may provide a sufficient critical perspective on the work of the
lower-level technical staff.

The hierarchical model, however, does not ensure that compre-
hensive analytical rationality is brought to bear upon regulatory de-
cisions. First, the hierarchical model provides no assurance against
bureaucratic tunnel vision. Yet, interjecting a broad range of per-
spectives into the hierarchical decisionmaking process at critical
junctures, such as the ASCS's policy guidance sessions, can help al-
leviate this problem. Moreover, it is not clear that the input of a sepa-
rate regulatory analysis office would necessarily result in making a
broader range of options available to upper-level decisionmakers.

Second, the hierarchical model does not have an independent en-
tity to insist that regulatory options be measured against articulated
agency policy goals. The hierarchical model is therefore particularly
susceptible to decisionmaking by precedent without periodic re-
examination of first principles. Some measure of accountability is lost
in a decisionmaking process that lacks effective policy communication,
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and the model may be less amenable to policy changes from politi-
cally appointed officials.

Third, the hierarchical model lacks a designated institutional
skeptic. Although it is possible that the technical staffer charged
with drafting the rulemaking and regulatory analysis documents
for a rule is capable of independently analyzing the staff's own ideas
and analyses, he or she is not as likely to see gaps in data or reason-
ing that may undermine the economic and technical rationale for a
rule. There may also be a tendency to use regulatory analysis docu-
ments as vehicles to justify decisions reached on other grounds.
Although upper-level decisionmakers and their staffs can bring in-
dependent perspectives to bear on the rationale for a rule, they
may not have the time or the inclination to provide an effective crit-
ical perspective.

Fourth, the hierarchical model exerts little pressure on the tech-
nical staff to react substantively to criticisms of its reasoning. Ordi-
narily, the technical staff has received a clear indication of the result
(or at least a very narrow range of options) that the upper-level de-
cisionmakers would like to reach prior to drafting regulatory analy-
sis documents. Once the staff has developed a rationale to support
the favored result, to critique that rationale or to suggest a different
result during the hierarchical review process is to force the staff
back to the drawing board. Too many trips back to square one can
waste staff resources and destroy staff morale.

Fifth, the rationale for a rule may become distorted as it moves
up the hierarchy. Professors Edwards and Sharkansky observe:

[M]ost bureaucracies have a hierarchical structure, and the infor-
mation on which decisions are based usually passes from bottom to
top. At each step in this ladder of communication personnel screen
the information from the previous stage. This is necessary because
decisionmakers cannot absorb all the detailed information that ex-
ists on an issue. . . . The longer the communication chain, the
greater the chance that judgments will replace facts; nuances or
caveats will be excluded; subordinates will paint a positive face on a
situation to improve their own image or that of their organization;
human error will distort the overall picture; and the speculations
of "experts" will be reported as fact.23

The hierarchical model can thus impede the flow of innovative op-
tions and important information to upper-level decisionmakers.

Finally, the hierarchical model does not necessarily contain an in-
stitutional efficiency advocate. If one of the regulatory reform goals
of the recent Executive Orders is to make rules more efficient and
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less burdensome, it may not be enough merely to send that message
to the technical staff that has historically written and explained
agency rules. On the other hand, as we have seen, it may be that the
agency's regulatory mandate is sufficiently clear that the agency has
little discretion to adopt less burdensome approaches.



CHAPTER 13

The outside advisor model

A second model of the regulatory analysis process casts the regula-
tory analyst in the role of outside advisor. In this model, the agency
devotes a separate office at least in part to regulatory analysis, but it
has no formal role in the decisionmaking process. It lacks institu-
tional power, because it is not necessarily included in subordinate
decisionmaking entities and because it does not have "sign-off" au-
thority. The office is usually called in to provide information and
analysis for large or controversial rulemaking efforts. Under this
model, the regulatory analysis office speaks only when spoken to.

The outside advisor model in the Animal and Plant
Health Inspection Service

The Animal and Plant Health Inspection Service (APHIS), one of
the regulatory agencies in the highly decentralized USDA, is respon-
sible for protecting domestic plants and animals from pestilence and
disease. The quarantine statutes that it administers date back to the
late nineteenth century. Under the more recent Federal Plant Pest
Act, APHIS issues permits for the import and transport within the
United States of plant pests and plants containing plant pests. In
addition, APHIS licenses veterinary biological products, such as ani-
mal vaccines, to ensure that they meet agency standards for purity,
safety and efficacy.

APHIS has two program offices: the Plant Protection and Quar-
antine Office and the Veterinary Services Office. The former deals
with plant protection; the latter is responsible for animal protection.
The agency's four regulatory analysts are lodged in the Policy Anal-
ysis and Program Evaluation Staff (the Policy Analysis Staff).1 The
Policy Analysis Staff has become actively involved in document
drafting in only a very small percentage (less than 5 percent) of the
agency's rulemaking efforts.2 A separate Regulatory Coordination
Staff, consisting almost entirely of lawyers, serves the Administrator
directly. The two program offices generate rules and prepare most
regulatory analysis documents: The Policy Analysis Staff prepares
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some regulatory analysis documents and reviews some others; and
the Regulatory Coordination Staff coordinates the rulemaking ef-
forts and drafts the Federal Register documents.

The decisionmaking process

A rule in APHIS typically comes from one or more of three sources.
A staff employee in one of the two program offices may identify the
need for a rule, and the proposal flows upward. Alternatively, a large
pest outbreak may generate demands for action from the regulated
farming and ranching community, and the Administrator directs a
staffer in one of the program offices to work with the Regulatory
Coordination Staff to initiate the rulemaking process. Finally, mem-
bers of the affected industries may formally petition the agency to
initiate a rulemaking effort. Because the agency's rules are designed
to protect crops and animals from pest and disease outbreaks, they
are not often very controversial. Disputes do erupt, however, over
the amount that the agency will pay for animals and crops that it
destroys in quarantine programs. Because APHIS rules are often
promulgated in emergencies, regulatory analysis documents are of-
ten prepared on an expedited basis or after the fact.3

After one of the two program offices has drafted a work plan for
a rulemaking initiative, it is sent to the Regulatory Coordination
Staff and then to the Assistant Secretary for Marketing and Inspec-
tion Services. Few efforts are made to identify options in work-
plans, which usually consist of a broad articulation of a single pro-
posal. The plans are rarely specific, and they almost never include
analysis or regulatory impact data.4 The program office occasionally
consults with an analyst from the Policy Analysis Staff about
whether a rule crosses the RIA thresholds. Interestingly, APHIS
does not base its threshold determination on the benefit of the reg-
ulation to the agricultural sector or to consumers. Instead, the
agency tends to rely upon the rule's cost to the agency; for example,
the amount that the agency will have to devote to administering the
program, purchasing pesticides, and paying for destroyed plants
and animals in quarantine programs.5 Under this approach, the
agency rarely prepares a formal RIA for a major rule. The program
offices are, however, responsible for preparing regulatory analysis
documents for rules that the Assistant Secretary designates "re-
served nonmajor" and for rules for which the attorneys on the Reg-
ulatory Coordination Staff request additional information on
regulatory impacts.
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An attorney on the Regulatory Coordination Staff has the pri-

mary responsibility for drafting rulemaking documents with the aid
of staff from the program office.6 After the documents are drafted,
the attorney meets with program office staffers and representatives
from any other programs that the rule may affect to critique and
edit the drafts. A representative from the Policy Analysis Staff meets
with this work group only if the program office or the Regulatory
Coordination Staff explicitly requests its input.7 Although an
APHIS Directive assigns the Policy Analysis Staff responsibility for
preparing regulatory analysis documents,8 the program offices in
reality prepare nearly all such documents. These documents are
then reviewed by the Regulatory Coordination Staff.

Because the Policy Analysis Staff becomes involved in a rulemak-
ing initiative only upon request, it usually enters the process after
the program office has eliminated most alternatives. This leaves
some staffers with the strong impression that they are only invited
to meetings when the Regulatory Coordination Staff believes that
the regulations are in need of further justification. The Policy Anal-
ysis Staff, however, resists the role of "justifier." On one occasion,
when the Policy Analysis Staff was asked to help shore up a rule-
making effort, it prepared a regulatory analysis document, even
though a separate document was not requested, that identified and
examined alternatives to the program office's proposal and cri-
tiqued that proposal. If the regulatory analyst feels strongly enough
about an alternative that the program office did not examine, the
analyst may attempt to send an independent analysis through for-
mal channels to the Deputy Administrator for Administration,
thereby virtually ensuring that the document will find its way into
the rulemaking record. The Policy Analysis Staff does not, however,
have any authority to veto a rule with which it disagrees.9

The departmental OBPA, a potential ally to the regulatory analy-
sis office in these matters, plays no role whatsoever in the internal
agency decisionmaking process, because the agency promulgates so
few major rules.10 Another potential ally, the Office of Management
and Budget, is only slightly more helpful. OMB occasionally asks the
APHIS liaison why the Policy Analysis Staff did not prepare a reg-
ulatory analysis document on a rule when the OMB staffer has
questions about its cost-effectiveness.11 More often, however, OMB
questions the substance of the rule, rather than the analysis sup-
porting it.12

After the close of the comment period, the program officials meet
with the Regulatory Coordination Staff to discuss the final rulemak-
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ing document. The Regulatory Coordination Staff then drafts the
final document. The Policy Analysis Staff can be called in to partic-
ipate in the preparation of the Final Rule and final regulatory anal-
ysis document, but this is not required by standard operating
procedures, and it happens only very rarely.13

Role of regulatory analysis

In the opinion of the Director of the Regulatory Coordination Staff,
regulatory analysis is not especially useful for APHIS efforts, be-
cause it is almost always cheaper to stop a pest infestation or disease
at the border or limit its spread through quarantine than it is to allow
the infestation or disease to spread. In the opinion of the director,
"the benefits of our regulations so obviously outweigh the costs that
it is not necessarily a good use of our resources to engage in de-
tailed analysis." Although an important purpose of regulatory anal-
ysis is to force the agency to justify its rules by explicit reference to
agency policy, the justification for most APHIS rules is, in the direc-
tor's opinion, obvious. Finally, the director is of the opinion that the
agency nearly always chooses the least-cost alternative for combating
a pest or disease, although this is not always well documented.14

At least one former member of the Policy Analysis Staff, on the
other hand, feels that agency decisions could be improved by devot-
ing more resources to identifying less costly alternatives to current
response mechanisms, citing the failure to search broadly for alter-
natives in the agency's response to the Mediterranean Fruit Fly out-
break in 1981 as an example of agency failure in this regard.
Conceding that regulatory analysis is rarely determinative of the big
"yes-no" decisions, the regulatory analyst nevertheless argued that
analysis can be very helpful in identifying minor cost-effective sub-
options and in discovering instances in which rules impact intensely
in unintended ways upon small entities.15

The current agency decisionmaking procedures place the regula-
tory analysis office in the role of "outsiders looking in."16 The vast
majority of regulatory analysis work in APHIS is done by the pro-
gram office staff. On those relatively rare occasions in which the
Policy Analysis Staff becomes involved in the rulemaking process,
the analyst becomes part of the work group that makes the prelim-
inary regulatory decisions and the recommendations for final rules.
However, the work group does not meet until after the program
office has settled upon a single preferred alternative. The analysts
are most effective when they suggest minor alternatives to options
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that the program office has proposed. This role can be important,17

but it is obviously not very profound.
The Policy Analysis Staff can best be viewed as an independent con-

sultant to the program and regulatory coordination staffs, who are
the primary advisors to upper-level agency decisionmakers. Person-
nel on that staff do not attempt to advocate any particular position
in the context of individual rulemaking proceedings, and they do
not attempt to influence agency decisionmakers. When their input is
requested, they attempt to analyze the available options without tak-
ing a position on which option is preferable.18 This limited role may
be inherent in the nature of the business that the agency conducts.
When asked whether the regulatory analysis process has had an im-
pact on the agency's decisionmaking process, the Director of the
Regulatory Coordination Staff referred to the emergency nature of
the agency's primary functions and replied, "I don't think it could."19

The outside advisor model in the
Federal Aviation Administration

The Federal Aviation Administration (FAA) is one of the larger Op-
erating Administrations in the Department of Transportation. Two
of the agency's primary rulemaking functions are to promulgate op-
erational rules for aircraft operations and to promulgate standards
for certifying aircraft. The first function is performed largely by
personnel in the agency's Washington, D.C. headquarters. The
agency has adopted a "key region" approach for implementing
much of the second function. Under this approach, rules are devel-
oped in the geographic regions that have primary expertise with
particular aircraft.

The Associate Administrator for Aviation Standards is responsible
for developing standards for aviation safety. The Office of Aviation
Policy and Plans (the Aviation Policy Office), which serves the Asso-
ciate Administrator for Policy and International Aviation, is the
agency's regulatory analysis office. A branch of that office contains
seven economists who prepare regulatory analysis documents for
most of the rules that the agency generates. Most agency work
groups include one of its analysts.20

The decisionmaking process

Most FAA rules arise out of the development of a new aviation tech-
nology, a petition from an outside party, National Transportation
Safety Board recommendations, or a problem that one of the pro-
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gram offices has identified. The director of the responsible office
must appoint a "team" to "work up" the idea into a concrete pro-
posal. The team is composed of a representative from the technical
office, an attorney, and (if requested) a regulatory analyst.21 At the
end of its initial deliberations, the team drafts a Project Report,
which consists of a brief (approximately four pages) resume of the
project's objectives, an estimate of resource and personnel require-
ments, and a proposed schedule. At this point, the Aviation Policy
Office estimates whether the agency should hire a contractor to
generate cost and benefit data.22 The Project Report is updated pe-
riodically to reflect changes in the status of the action.

A high-level Regulatory Review Board, made up of personnel
from headquarters and the relevant regions, meets approximately
twice a year to go through new and existing rulemaking projects.23

These meetings serve to keep headquarters personnel apprised of
the status of rules and to give them input into the process of decid-
ing which new actions ought to be pursued. As its nickname "mur-
der board" implies, the board has the power to terminate projects.24

The agency prepares some kind of regulatory analysis document
for virtually all of its important rules, although it sometimes incor-
porates the analysis directly into the preamble of the proposed reg-
ulation, rather than preparing a separate document.25 The intensity
of the analysis varies with the perceived importance of the regulation.

When the engineers in one of the directorates request the partic-
ipation of the Aviation Policy Office, one of its staff economists, be-
comes a member of the team that drafts the proposed rule and
other rulemaking documents. The team meetings usually give rise
to painstaking discussions among the engineers, the regulatory ana-
lysts, and agency attorneys about the merits of several alternatives
for addressing the regulatory problem. The goal of the meetings is
to reach a consensus on the content of the rule.26

Relying upon an extensive manual that the Aviation Policy Office
drafted in 1982,27 the regulatory analyst assigned to the team pre-
pares a relatively formal cost-benefit analysis.28 The regulatory ana-
lysts generally limit their cost-benefit analyses to alternatives that
the program office has identified, which in many cases is but a
single option.29 The regulatory analysis office, however, is often a
strong proponent of the "no action" alternative that the program
office sometimes neglects.30 The regulatory analysis documents
never examiae alternatives beyond the agency's statutory authority.

Disagreements between the Directorates and Aviation Policy Office
occur very infrequently. Indeed, more disputes over regulations in
FAA occur between parallel rulemaking offices (e.g. between aviation
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standards and air traffic control) than between the regulatory anal-
ysis office and any particular program office. The analysts regard
themselves as providers of a service to the program offices; they
do not regard themselves as coequal decisionmakers. In their opin-
ion, the value of the office lies in providing neutral advice from the
perspective of an entity with no vested interest in the rulemaking
proceeding.31 Although the program office nearly always accepts the
analysts' advice, the decision is ultimately made by the Directorate.

Role of regulatory analysis

For most regulations of any consequence, the FAA Administrator
reads a summary of the regulatory analysis document's contents. In
many cases, the Administrator also reads the actual regulatory anal-
ysis document. The fact that the documents may be read by the Ad-
ministrator probably enhances their quality.32 Their primary impact
stems from their costing out function, which allows upper-level de-
cisionmakers to choose the least costly alternative to a given regula-
tory result.33 Thus, although the regulatory analysts attempt to
prepare full-blown cost-benefit analyses, the upper-level decision-
makers apparently employ them in a way more consistent with cost-
effectiveness analysis.

The regulatory analysis office has a high profile in FAA, and it
appears to be fairly influential in agency decisionmaking, even
though the regulatory analysts consider themselves little more than
consultants to the program offices. An analyst will be present on
the work group only if the accountable Directorate requests that
it participate. On the other hand, the Directorates know that it
will be difficult to get an important rule through upper-level re-
view without the kind of detailed analysis that the analysts can
provide.34 The analysts' contribution can be outcome-determinative
in both directions. In one proceeding the Aviation Policy Office
hired a contractor to design an aircraft from scratch, and the study
demonstrated convincingly that the proposed rule was prohibitively
expensive. Conversely, the office's cost studies frequently indicate
that the burden of a rule will be trivial or that the cost of repeal-
ing an existing rule will be substantial. The Director of the Avia-
tion Policy Office is confident that the agency's rules would not be
as cost-effective if his office did not participate in rulemaking
activities.35 Officials in the Office of Chief Counsel agree that the
regulatory analysts have played an important role in regulatory
decisionmaking.36
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The contribution of the Aviation Policy Office, however, is limited

to the preparation of cost-benefit analyses of alternatives that the pro-
gram office has already identified. There is little evidence that the
analysts have suggested innovative new options that the technical
specialists missed.37 Their chief function, beyond preparing regula-
tory analysis documents, is to provide an economic perspective on
issues that are discussed at team meetings. Their input can change
the direction that a rule takes toward a less expensive option, but it
rarely changes the broader outcome of a rulemaking proceeding.38

Conclusions
The primary advantage of the outside advisor model is that it allows
the program office and upper-level decisionmakers to take advan-
tage of the information and analysis that regulatory analysts can
provide without allowing the analysts to dominate the decisionmak-
ing process. The outside advisor model effectively prevents the reg-
ulatory analysts from playing an advocacy role and from becoming
influential determinants of agency policy in the guise of neutral
providers of information.

Upper-level decisionmakers who are sensitive to the limitations of
regulatory analysis and who are willing to take responsibility for the
policy aspects of their decisions may prefer the outside advisor
model, because it allows the regulatory analyst to measure regula-
tory options against agency policy without delegating significant de-
cisionmaking authority to the regulatory analysis office. The outside
advisor model also conserves valuable analytical resources for rule-
makings in which they are really needed. The program office is also
likely to favor the outside advisor model, because it constrains the
bureaucratic power of a competing organizational entity. Even some
regulatory analysts may prefer this model, because it does not allow
the program office to foist off unpopular policy choices on the reg-
ulatory analysis office.

Most regulatory analysts, however, resist being placed in the lim-
ited role of outside advisor. Many analysts have chosen their profes-
sion out of an attraction to the policymaking process. Like many
program office staffers, regulatory analysts probably aspire to be-
coming influential within their bureaucracies. Perhaps more than
the technical staff, regulatory analysts come to the enterprise with
definite ideas about the role of regulation in society, and they would
like to see those ideas implemented. The FAA experience indicates
that outside advisors can become influential in particular cases, but
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some analysts may prefer a more systematic role in the day-to-day
decisionmaking process.

Beyond frustrating the policymaking aspirations of the regulatory
analysis staff, a significant disadvantage of the outside advisor model
is the danger that regulatory analysis will be used merely to justify
decisions previously reached on other grounds. This is apparently its
primary use in APHIS. Analysis can provide acceptable rationales
for decisions reached on impermissible grounds, but most analysts
regard post hoc rationalization as an abuse of analysis and a threat
to the integrity of the profession. Perhaps more importantly, it re-
duces the accountability of the politically appointed decisionmakers.

Another significant disadvantage of the outside advisor model is
its failure to use the agency's regulatory analysts as options-
identifiers. This disadvantage should not be pressed too far, how-
ever, in light of the absence of strong evidence that regulatory
analysts with greater institutional power contribute significantly to
the options-identification process. Moreover, upper-level decision-
makers in programs with little discretion to adopt market-oriented
regulatory alternatives may not feel that this role is important
enough to warrant making the regulatory analysis office a full-
fledged participant in the decisionmaking process.

The outside advisor model may also reduce the extent to which
the regulatory analysis office can play the role of institutional skep-
tic. If the regulatory analysts speak only when spoken to, they will
probably not become sufficiently acquainted with the work of the
program office to provide skeptical comment and review. The result
may be that poorly reasoned regulations find their way into the Fed-
eral Register.



CHAPTER 14

The team model

The team approach is by far the most prevalent decisionmaking
model in federal regulatory agencies. The primary subordinate
decisionmaking entity in this model is a team, or work group, com-
posed of representatives from all of the institutional subunits within
the agency that have an interest in the outcome of the rulemaking
process. Typically, a team is composed of representatives from the
program office, the research and development office, the policy of-
fice, the Office of General Counsel (or Solicitor's Office), the en-
forcement office, and one of the agency's regional or field offices.
The team meets periodically to discuss regulatory options, to exam-
ine problem areas, to respond to requests of upper-level decision-
makers, and to resolve disputes among team members. Although the
program office usually has responsibility for the rulemaking effort,
the group often delegates tasks to individual members of the team
or to small subcommittees. Copies of memoranda, rulemaking and
regulatory analysis documents, and other decisionmaking docu-
ments are circulated to team members for review and comment. All
team members are regarded as coequal participants in the decision-
making process, and there is usually strong pressure, deriving from
both the group psychology of the effort and from upper-level deci-
sionmakers, for the team to reach consensus on important questions.

Mechanisms for resolving disputes on teams vary. Sometimes dis-
putes are resolved by votes, with the minority acquiescing in the ma-
jority's decision. Usually, dissenters are allowed to elevate disputes
through formal or informal channels to higher levels for resolution.
A team member, however, can only elevate dissents a limited num-
ber of times without fracturing the overall consensus necessary for
the effective operation of the team.

In most agencies that employ the team model, the same approach
is also employed at higher decisionmaking levels. After the low-level
work group has completed its work, a steering committee, com-
posed of the superiors of the team members, will review the initial
team's efforts. This second-level team is often used as a quality con-
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trol mechanism and as a vehicle for resolving disputes upon which
the low-level team could not reach consensus.

Three of the agencies examined here employ the team model to a
greater or lesser extent. Two of those agencies will be examined in
this chapter. The unique hybrid model that has evolved in the Envi-
ronmental Protection Agency (EPA) is examined in Chapter 16. The
team model in the Food Safety and Inspection Service (FSIS)
evolved from the hierarchical model. Prior to 1983, the hierarchical
approach was employed for nearly all rules. After the success of the
team approach in the mechanically separated meat (MSM) rule-
making, described in Chapter 6, the agency began to employ the
team model for a larger universe of rules. In the early 1980s, the
team model was written into the Occupational Safety and Health
Administration's (OSHA's) standard operating procedures. Because
it did not resolve crucial questions of accountability, OSHA aban-
doned the team model after the agency received severe criticism
from unions and congressional committees. The model had such
staying power, however, that lower-level staffers continued to use it
on an informal basis, even after it had been officially abolished. To-
ward the end of the 1980s, OSHA once again formally adopted the
team approach.

The team model in the Food Safety and Inspection Service
The Food Safety and Inspection Service (FSIS) is one of the more
active regulatory agencies in the United States Department of Agri-
culture (USDA). FSIS has its origins in the progressive movement's
reaction to the unsanitary practices in the meat-packing industry
revealed in Upton Sinclair's The Jungle. In addition to maintaining
inspectors in all meat slaughtering and processing plants, FSIS sets
standards and labeling requirements to prevent the preparation and
sale of adulterated and misbranded food.l The agency has a sepa-
rate Policy and Program Planning Staff (the Policy Staff) that serves
the Administrator directly. This staff devotes approximately twenty-
five professionals to regulatory analysis. The agency undertakes an
informal predecisional analysis for all of its rules,2 but the agency
has written very few full-fledged RIAs.3

The decisionmaking process

In FSIS, proposals for rulemaking can come from at least four
sources: (1) a statutory requirement that the agency enact rules; (2)
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outside petitions for rulemaking; (3) upper-level determinations
that a rule is needed; and (4) recommendations from staff employ-
ees in the field. Most outside petitions come from the regulated in-
dustry, and the agency is often inclined to adopt industry proposals.4
Over a period of seventy-five years the relationship between FSIS
and the regulated industry has evolved into one in which there is a
great deal of information-sharing.5 Industry trade associations have
technical committees that discuss ideas with agency personnel, and
agency staff frequently speak at association meetings, thereby facili-
tating informal interchange. The agency and the industry can usu-
ally agree that a new rule is necessary, and the contents of a rule
ordinarily become controversial only when the industry itself splits
on an issue.

After initial approval, a rulemaking initiative in FSIS can follow
one of two tracks. On rare occasions — not more than once a year —
the Administrator decides to become involved personally in the rule-
making process, and designates a Special Assistant to draft the
primary rulemaking documents and to coordinate rulemaking activ-
ities. As we observed in Chapter 6, these specially designated rules
usually involve complex issues and significant resource commitments.

In normal cases, however, the agency follows a different and more
systematic review process. A staff employee in the Office of Meat
and Poultry Inspection Technical Services (the program office)
drafts a proposed rule, supporting documents, and a one-page en-
try for the agency's Index of Pending Regulatory Actions.6 The ini-
tiating staffer works together with a regulatory analyst to determine
whether an RIA or Regulatory Flexibility Analysis should be
prepared.7 The agency generally prepares some kind of regulatory
analysis document for all rules,8 but the document for nonmajor
rules need not fit the confines of the OMB guidance documents.
The Policy Staff forwards a draft index entry and the threshold
analysis to the Administrator, who then decides whether or not to
pursue the rule and sends the package on to upper-level depart-
mental officials. After the Administrator gives initial approval, he
monitors periodic "docket development reports" to determine the
extent to which the Administrator will become involved in the actual
decisionmaking process.9

For the relatively rare specially designated rules, the Administra-
tor forms a work group composed of the Special Assistant (who acts
as the docket manager), the Deputy Administrator for the program
office and one or more Division Directors, the Director of the regu-
latory analysis office, the Deputy Administrator for Science, and the
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Administrator. The Special Assistant directs questions to persons
with expertise in particular areas, develops and circulates informa-
tion, and works with staff members to resolve outstanding issues.
Numerous drafts of the rulemaking documents are reviewed during
lengthy work group meetings. The members of the work group at-
tempt to achieve consensus on the substance of the regulatory pro-
visions, the preamble, and other documents. Any disputes that
cannot be resolved prior to the work group meetings are usually
resolved by the Administrator on the spot after the discussion has
reached an impasse.10

These special rules invariably require regulatory analysis docu-
ments, which are the responsibility of the Policy Staff. A regulatory
analysis document typically evolves as the high-level work group de-
liberates, and it is usually completed at about the same time that the
work group has finished with the rulemaking documents. The
agency analyst's chief function at the work group meetings is to pro-
vide information on the costs of various options. Occasionally the
analyst identifies options that the group did not see, but such in-
stances are relatively rare. The analyst hardly ever serves as an ad-
vocate at these high-level meetings.

Because regulatory analysis documents evolve as the rulemaking
documents evolve, the time consumed in preparing them does not
delay the decisionmaking process. For the same reason, however, the
document itself plays no real role in the decisionmaking process.
Whereas the information that is ultimately contained in the regula-
tory analysis document is usually available to the work group
through the participation of the Policy Staff, the final document is
not completed until after the work group's decisions are made.11

Agency analysts feel that within broad limits their duty is to draft a
document that makes the best analytical argument for what the
agency proposes. The final regulatory analysis documents that the
agency makes public therefore represent a "blend of analysis and
advocacy." The Administrator usually reads the regulatory analysis
document for special rules prior to forwarding the proposal to the
Assistant Secretary.12

The FSIS Administrator was so pleased with the team concept
that evolved in the MSM rulemaking that in 1984 the preexisting
hierarchical process was replaced with a docket committee drawn
from all relevant offices within the agency.13 Once the Administra-
tor approves a rulemaking initiative for an ordinary rule, the pro-
gram office director asks each of the relevant offices to designate a
member for the docket committee. The committee meets periodi-
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cally and attempts to reach consensus on recommendations to the
Administrator. Because a sign-off by a committee member generally
binds the office the member represents, committee members stay in
close contact with high-level officials in their offices. This reduces
the number of disputes that arise at later stages in the decisionmak-
ing process.14

The Policy Staff has the primary responsibility for drafting regu-
latory analysis documents. For routine regulations, the program of-
fice tends to assume that an elaborate regulatory impact analysis is
unnecessary and perhaps undesirable. During the years in which
the hierarchical model was in effect, program office staffers saw lit-
tle value in burdening the process with a lot of external analysis.15

Now that a regulatory analyst representative is on every docket com-
mittee, the program office staffer usually acquiesces in Policy Staff
arguments that further analysis is necessary, even though this
means that the regulation will inevitably suffer some delay. Because
the program office staffer, who is responsible for producing a rule
in a timely fashion, has no authority over other committee mem-
bers, problems of accountability often arise.16 To enforce a deadline,
the program office representative must cajole the slaggard, ask his
superior to speak to the head of the office responsible for the delay
or do the job himself.

The intensity of the regulatory analysis varies with the importance
of the rule. The analyst's chief concern is that the program office
explicitly place the proposal within the agency's existing policy frame-
work. The analyst attempts to ensure that either the rulemaking
documents or the regulatory analysis documents state explicitly how
the proposal will advance particular agency policy objectives, thereby
rendering the agency accountable for its decisions. In the opinion of
a past Director of the Policy Staff, the agency lacks a tradition of
"going back to zero and explaining why we are doing what we are
doing"; the job of the Policy Staff is to change that.17

The different perspectives of the regulatory analysis office and
the program office inevitably breed tension between the two staffs.
Once the program office is satisfied with the substance of a rule and
its rationale, it would prefer that the analysts "roll over" and acqui-
esce in the program office's work product.18 In the minds of some
agency analysts, the program office becomes too management-
oriented, and managers are reluctant to reexamine old assumptions.
In this view, program office staffers are inclined over time to lose
track of the reasons for why they do things in the convenience of
adherence to ancient precedent.19 To counter this tendency, directors
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of the Policy Staff have urged analysts to play an aggressive policy
development role.20

Program office staffers respond that the Policy Staff has in recent
years gone beyond analysis to assume a "traffic cop" role, refusing
to allow rules to go forward when it disagrees with their substance.
Whereas the program office in the past could often ignore the ana-
lysts and allow the rule to proceed up the hierarchy, under the team
approach, the Policy Staff can indefinitely stall a rule until the pro-
gram office acquiesces.21 A former Director of the Policy Staff
agrees that it has become more inclined to elevate matters to the
Administrator and also agrees that more disputes arise over policy
or values than over the content of analysis.22 Thus, the switch from
the hierarchical to the team approach has had the predictable effect
of empowering agency analysts in substantive debates over agency
policy, as well as of allowing greater analytical input. Although most
substantive debates in the past were resolved in favor of the pro-
gram office,23 now the regulatory analysis office often wins.24

After the proposed rule has been published in the Federal Register
and the public has commented on the proposal, FSIS must determine
its response to those comments. For those rules receiving special
treatment by a high-level agency work group, the Administrator's
Special Assistant works with the program office staff to assemble
and summarize the public comments. The Special Assistant also re-
fers questions and information to persons within the agency with
relevant expertise. For run-of-the-mill regulations, the official in
the program office responsible for the regulation refers comments
addressed to the regulatory analysis to the Policy Staff for response.
Because the agency does not generally publish its regulatory analyses
in the Federal Register,25 the public comments rarely address them.

The role of regulatory analysis

FSIS probably makes more use of formal regulatory analysis docu-
ments than any other agency in USDA. But even in that agency, the
formal documents have marginal impact on the decisionmaking pro-
cess. The Administrator reads the documents for the rules that re-
ceive special high-level treatment. Yet, because the Administrator
participates actively on the high-level work group that drafts the
proposed and final rules and is therefore quite familiar with the is-
sues, reading the formal document is not especially burdensome.
The documents themselves do not affect the deliberations of the
high-level work group, because they are not drafted until the work
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group has substantially completed its deliberations. The cost consid-
erations that are raised at the meetings prior to the preparation of
the formal document do, of course, affect the Administrator's think-
ing. It is probably more accurate to say that the content of a regu-
latory analysis document for a rule receiving special treatment
reflects the input of the work group. For ordinary rules, the impact
of the regulatory analysis document is not much greater, because it
generally does not become available until the docket committee has
made most of the important decisions.

The Policy Staff has a higher profile than its equivalents in other
agencies within USDA. The agency's positive experience with the
MSM rulemaking persuaded the Administrator to commit addi-
tional resources to strengthen the agency's regulatory analysis
effort.26 For example, the Policy Staff was provided resources for a
series of seminars on regulatory analysis that featured prominent
analysts from academia and government.27 The Administrator be-
came convinced that the presence of regulatory analysts in the deci-
sionmaking process produced better decisions.28 Consequently, the
Administrator assigned the Policy Staff a larger role in the decision-
making process for specially designated rules.

For ordinary rules the role of the policy office is somewhat more
attenuated, but remains powerful after the recent adoption of the
team approach. Although the agency prepares very few formal
RIAs and RFAs, agency analysts prepare an analysis for all rules of
any significance and they play a prominent role on the docket com-
mittees. The Director of the Policy Staff has a de facto veto that
gives that staff substantial leverage in internal negotiations over the
substance of rules. According to one of the program office directors,
the Policy Staff is rarely a justifier of program office positions, and
is almost always an influential determinant of agency policy. The
change of institutional structure from the hierarchical model with
the Policy Staff playing an occasional outside advisor role to the
team model no doubt sealed the status of the Policy Staff as a pow-
erful institutional player.

The team model in the Occupational Safety
and Health Administration

The Occupational Safety and Health Administration (OSHA), one
of several agencies in the Department of Labor (DOL), was estab-
lished in 1970 to promulgate health and safety standards to protect
workers and to ensure that employers comply with their general
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duty to provide a place of employment free from recognized
hazards.29 The Assistant Secretary for OSHA and two Deputy Assis-
tant Secretaries head the agency. Of the seven Directorates that con-
duct the agency's day-to-day business, four-the Health Standards
Directorate, the Safety Standards Directorate, the Policy Director-
ate, and the Technical Support Services Directorate - are usually
involved in rulemaking activities. The Directorates of Health and
Safety (the program offices) contain the scientists, engineers, and
project managers who draft the agency's two or three proposed and
final health and safety standards per year.30 The Technical Support
Services Directorate makes additional engineering and scientific ex-
pertise available to the program offices.31 The Policy Directorate
contains a small fifteen-person Office of Regulatory Analysis that
has a budget of approximately three million dollars for preparing
the regulatory analysis documents for the agency.32

Other offices within DOL also play a role in OSHA rulemaking.
The Solicitor's Office provides lawyers who sit on rulemaking teams,
represent the agency's position in the rulemaking hearings, and
work with Justice Department attorneys on judicial appeals. The So-
licitor's Office is also the designated departmental contact with
OMB. The departmental Office of Regulatory Economics and Eco-
nomic Policy Analysis under the Assistant Secretary for Policy plays
a central review role for regulatory analysis documents.33

Like the other agencies within DOL, OSHA has a high degree
of autonomy. The Department has, however, developed a detailed
regulation management process, and it maintains a regulatory over-
sight function that is lodged in the Policy Review Board, which re-
views all policy and regulatory initiatives.34 The Secretary of Labor
chairs the Board, and the Assistant Secretary for Policy serves as its
Executive Director. Its purpose is to communicate policy prescrip-
tions from the upper-level departmental decisionmakers to lower-
level staff and to facilitate upper-level departmental input into the
regulatory process.35

The decisionmaking process

In its early years, OSHA was a very loosely run organization, and
especially so in its rulemaking functions. Rulemaking initiatives
were launched in an ad hoc fashion. The Directors for Health and
Safety Standards controlled the rulemaking process with substantial
and continuing input from the Assistant Secretary. Loose internal
work groups drafted rulemaking documents with the aid of outside



The team model 217
consultants.36 On at least one occasion, an outside consultant (a uni-
versity professor) was the de facto head of the work group. The Di-
rectors themselves played very substantial roles in the drafting
process, even to the point of typing the final version of a rule at
4:00 a.m. on the morning that it was due.37 The entire agency
would typically gear up for a single rulemaking effort, putting aside
most other initiatives until the current effort reached a clear stop-
ping point.38 The result was a fairly low production of fairly strin-
gent rules.

The 1982 Regulation Management System. In 1982, OSHA developed
a formal Regulation Management System.39 A Regulation Review
Committee, composed of high-level OSHA officials, was charged
with coordinating issues among the directorates, reviewing docu-
ments resulting from the standards development process, and rec-
ommending to the Assistant Secretary whether the agency should
go forward with rulemaking initiatives. If the Assistant Secretary de-
cided to pursue a topic, the Regulation Review Committee ap-
pointed a "Preliminary Team" to prepare a "Research and Analysis
Plan" and "Part I of the Assistant Secretary's Summary."40 The Re-
search and Analysis Plan was "an outline of the facts to be docu-
mented and analyses to be made," and was to be based on "available
or easily attainable information."41 Part I of the Assistant Secretary's
Summary set out the nature of the proposed action, the justification
for that action, alternatives to the action, and groups with an inter-
est in it.

If the Assistant Secretary decided to pursue the rulemaking effort
further, the Review Committee would assemble a new Regulation
Team to complete the agency's standard-setting process. Team lead-
ers could come from any of the offices within the Health or Safety
Directorates.42 The team's first task was to prepare a "Workplan"
and Part II of the Assistant Secretary's Summary. The Workplan
described the resources that would be required to complete the
rulemaking project and provided a schedule of activities. After the
Review Committee and the Assistant Secretary approved the Work-
plan, the team prepared a risk analysis and an alternatives analysis.
The team summarized these analyses and recommended a course of
action in an Action Recommendation, which was intended to be the
primary decision document within the agency.43 Following approval
of the Action Recommendation, the Regulation Team drafted the
Notice of Proposed Rulemaking under the direction of the relevant
Standards Director. The team leader would assign to a member or
members of the team the task of incorporating all of the information
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that the team had considered into a Preamble for the Notice of Pro-
posed Rulemaking. While the Regulation Team was deliberating
over the contents of the proposed rule, the representative from the
Office of Regulatory Analysis drafted the preliminary regulatory
analysis documents.44 The Notice of Proposed Rulemaking Package
and related documents were finally reviewed by the Review Com-
mittee, the Assistant Secretary, and the Departmental Policy Review
Board and sent to OMB for further review.45

Abandonment of the 1982 system. The above-described 1982 internal
procedures for OSHA rulemaking are best described as Byzantine.
Their excessive documentation requirements and their repetitive re-
view procedures provided almost insuperable barriers to rulemak-
ing, and in fact only one rule of any consequence (the hazard
identification standard; see Chapter 7) was produced during the
three to four years that the procedures were in place. The proce-
dures were never closely observed for safety standards, which pro-
ceeded sequentially from the Safety Directorate to the Policy Office,
to the Solicitor's Office and back to the Safety Directorate.46 After a
time, the 1982 procedures were abandoned for health standards as
well. The Review Committee did not always come to closure, and
some initiatives were effectively tabled indefinitely. The teams often
bypassed that committee altogether and communicated directly with
the Assistant Secretary.47 The Research and Analysis Plan and the
Assistant Secretary's Summaries were either ignored or treated in a
very cursory fashion, and in many cases no Preliminary Team was
ever appointed. High-level input was secured through informal
meetings with the Assistant Secretary for which the members of the
team prepared memoranda and charts to lay out the issues and op-
tions, and the Assistant Secretary often decided the important issues
on the spot.

By late 1984, the 1982 procedures were as a practical matter irrel-
evant to the real-world rulemaking process. Not only had they effec-
tively stymied rules aimed at enhancing workplace safety, they had
also sidetracked efforts aimed at repealing or amending existing
rules. Yet, although the formal processes were largely ignored, the
teams remained in place as the agency's primary decisionmaking
units. Indeed, teams would often make recommendations to agency
leadership that ran against the policies of the current Administra-
tion. The recommendations were often leaked to the press, generat-
ing pressure on the agency's leadership to decide in accordance with
the team's preferences.48 By 1985, the Assistant Secretary was con-
cerned that "renegade teams" had undermined the policy agenda of
the agency's political appointees. In addition, OSHA was by 1985
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receiving a great deal of congressional pressure to begin promulgating
rules, and it had received several court orders to complete internal
decision making by specific dates. With rulemaking projects increas-
ingly subject to court-ordered deadlines, the agency was forced to
abandon the 1982 procedures or face the threat of being held in
contempt of court. The procedures were formally abolished in mid-
1985.49 The department procedures, establishing the Policy Review
Board and requiring agencies to prepare a "Concept Analysis Pa-
per" and an "Options Memorandum," however, remained in effect.

The current system. The 1982 procedures have not been replaced by
any formal management regime.50 The team concept was abolished
along with the 1982 procedures, and responsibility for rulemaking
devolved once again to the Health and Safety Standards Director-
ates. Yet, the project officers in those Directorates usually estab-
lished informal teams made up of representatives from the Policy
Office, the Solicitor's Office and other persons from the Health and
Safety Standards Directorates with expertise in the subject area.51

Although many of the subsidiary documentation requirements dis-
appeared, a good deal of communication still occurred on a less for-
mal basis between the Assistant Secretary's Office and the staff
person with responsibility for the initiative.

Under the present informal team process, the initial impetus for
an OSHA rule can come from several sources, including (1) recom-
mendations of the National Institute for Occupational Safety and
Health (NIOSH), (2) petitions from interested groups, (3) congres-
sional investigations, (4) the agency's own staff, (5) periodic reviews
of existing standards, and (6) media reports of widespread public
concern. More recently, the agency's agenda has been set by outside
groups that have sued the agency to require it to promulgate regu-
lations by specific deadlines.52 Although one purpose of the agency's
1982 procedures was to encourage more rational priority-setting, the
agency has still not implemented an effective prioritization process.53

At the time that OSHA begins to devote staff or other resources
to a rulemaking effort, departmental procedures require the staff to
prepare a Concept Analysis Paper to inform key departmental units
that the agency is planning to address an issue and to aid in the
departmental tracking of pending regulatory developments.54 By
the time that the relevant directorate drafts that document, it usu-
ally has some idea of the direction that it wants to take. If the Assis-
tant Secretary approves the Concept Analysis Paper, it is forwarded
to the Departmental Policy Review Board. The Board does not
engage in substantive debates about the Concept Analysis Papers,
and it almost never disapproves them.55
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After the Assistant Secretary and the Board have decided that a

rulemaking initiative should go forward, the Director of the Policy
Directorate and the Solicitor assign an analyst and an attorney to
the effort. In many cases, staffers from those offices have already
been working on the topic, and they are assigned the task of follow-
ing it through to conclusion. These three lower-level officials form
the nucleus for an informal team for drafting the rule. Whether the
three function as a team or as three discrete actors who must coor-
dinate their activities periodically depends on the nature of the
topic and the personalities involved. This informal team calls on ad-
ditional expertise from the Health and Safety Standards Director-
ates and from other sections of the agency as needed.

Deadlines are established informally, and project officers often
reduce them to writing in Workplans, but these deadlines usually
slip without serious penalty.56 The time interval between when
OSHA decides to examine a possible rulemaking topic and the time
that it prepares a Notice of Proposed Rulemaking depends almost
entirely upon the amount of outside pressure the agency receives.57

The Workplan may also address the threshold question whether
the agency will prepare an RIA or RFA for the rule at issue, but the
agency's regulatory analysts feel obliged to prepare a comprehensive
analytical document for all agency rules.58

After the demise of the 1982 procedures, there are no require-
ments for periodic team meetings, and the Policy Directorate is not
required to sign off on proposed and final rules. Lacking a
"consensus-forcing mechanism,"59 the Policy Directorate representa-
tive must lobby his counterpart in the Health or Safety Standards
Directorate. For very important issues, the Director of the Policy Di-
rectorate can, of course, raise the issue with the Assistant Secretary,
but the policy office does not often prevail.

Although the project officer from the Health or Safety Standards
Directorate who assembles the informal team is responsible for
guiding the rule through the internal process, the officer does not
have direct authority over any of the individual team members.60 In-
deed, it is not unusual for one of the members of a team to outrank
the team leader in the bureaucratic hierarchy.61 Thus, although the
team leader gives assignments to various team members at various
times, the leader has no authority to ensure that the assignments
are completed on time. The team leader must therefore depend
heavily upon the professionalism of individual team members and
the commonality of interest that the team has in producing a high-
quality product. Some team leaders have training in "conflict
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management."62 Many team leaders simply complete the necessary
tasks themselves when others do not perform in a timely fashion.63

Most team leaders attempt to guide their teams to a consensus and
to avoid unnecessary time-consuming conflicts.64

The team's first task is to assess the risks posed by the workplaces
or work practices at issue and to analyze the available regulatory
alternatives for addressing those risks. The risk analysis consists of
researching the relevant industry, identifying situations posing risks,
and determining the significance of those risks. For health stan-
dards, a written risk analysis is usually prepared by the Office of
Risk Assessment in the Health Standards Directorate, sometimes
with the aid of a contractor. The Policy Directorate can also play a
role by identifying the affected industries for the "industry back-
ground" section of the risk analysis and in evaluating the statistical
validity of conclusions drawn from accident data.65 Finally, the Pol-
icy Directorate converts the risk assessment into a benefits analysis
for purposes of drafting an RIA to satisfy OMB requirements. The
agency, however, is not permitted to base its health standards on
cost-benefit analysis.66

After the risk assessment is completed, the project officer in the
Health or Safety Standards Directorate suggests two or three alter-
natives for economic and technological feasibility analysis.67 The job
of costing out alternatives is entirely the domain of the Office of
Regulatory Analysis in the Policy Directorate.68 That office usually
hires a contractor to aid in this effort.69 Although the analysts can-
not cost out every conceivable regulatory alternative, they attempt
to provide cost information on as many as possible.

The regulatory analysts from the Policy Directorate and the in-
dustrial hygienists and engineers from the program offices interact
frequently as they attempt to achieve a consensus on the option that
the group will recommend to the Assistant Secretary.70 Although
each member of the informal team has a special area of expertise,
every member reads and has an opportunity to comment upon the
work of every other member. In this way the rule is crafted in an
interdisciplinary fashion.71

As the analyst compiles the contractors' reports and calculates
the economic impact of the cost projections, preliminary analyses
are made available to the project officer and to other members of
the informal team.72 The preliminary economic impact informa-
tion can have an important impact on the team's choice of options
long before the formal Preliminary Regulatory Impact Analysis is
completed. If a particular option costs out to be very expensive
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compared to a slightly less protective rule, the program office may
screen out the more expensive option.73

Disputes often arise over the effectiveness of engineering controls
versus worker education and personal protective devices for protect-
ing worker health and over performance-oriented approaches ver-
sus engineering standards.74 In most cases, disputes are resolved at
the staff level through negotiation and compromise.75 The project
officer, however, is ultimately responsible for the rulemaking effort,
and his resolution of the dispute will prevail if no one seeks to ele-
vate the dispute to a higher level.

The informal team is responsible for preparing an Options Mem-
orandum for the Policy Review Board, prior to publishing a Notice
of Proposed Rulemaking.76 By the time of the board meeting, how-
ever, the agency has achieved consensus on the relevant technical
and policy issues, and the agency staff is not inclined to make
changes absent compelling reasons. Any significant demands from
the board that the agency consider new options or undertake addi-
tional analysis requires a rescheduling of the entire effort.77 Thus,
as a practical matter, the board meeting is largely informational.
Nevertheless, several proposed standards have had to be reexam-
ined as a result of board meetings. In some cases the agency re-
sponded by providing additional analysis. In others, the agency
altered the proposed regulatory provisions.78

The project officer's next responsibility is to draft a Notice of Pro-
posed Rulemaking. The project officer sometimes drafts the Notice,
and sometimes divides up the task among team members with ex-
pertise in the particular areas that the rule addresses.79 The project
officer then circulates the draft to OSHA technical experts, the Of-
fice of Information and Consumer Affairs, the Standards Director,
State Programs, and external technical reviewers before submitting
it to the Assistant Secretary for final approval.

While the team is deliberating over the contents of the proposed
rule, the analyst drafts the preliminary regulatory analysis docu-
ments. Analysts begin to think about the contents of the preliminary
regulatory analysis document early in the process, and they commis-
sion cost and economic impact studies during the team's delibera-
tions. They do not, however, begin serious work on the actual
document until after the team has narrowed down the regulatory
options considerably, because the Policy Directorate lacks the re-
sources to analyze marginal options.80 The preliminary regulatory
analysis document is generally written to support the option that
the Assistant Secretary decides to propose.8 This does not often
pose professional difficulties for the analysts, because they are
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present at the team meetings and are therefore familiar with the
arguments for and against the various options. Given the large un-
certainties that often surround the analyses of the options, the ana-
lyst can usually craft an analysis that both supports the proposal and
maintains the analyst's professional integrity.

Finally, the project officer drafts a second Options Memorandum
to accompany the rulemaking package through departmental re-
view. Because the Policy Review Board has already had an opportu-
nity to examine the rulemaking effort, only minor changes to the
rulemaking documents are usually necessary at this point. The No-
tice of Proposed Rulemaking package and related documents are
then sent to OMB for further review.

After the Notice of Proposed Rulemaking appears in the Federal
Register, OSHA allows a period for public comment, and it usually
conducts one or more hearings at which interested parties may
present expert testimony and conduct limited cross-examination of
opposing experts. Because economic feasibility is a central issue in
most rulemakings, comments routinely address the regulatory anal-
ysis documents.82 Agency regulatory analysts frequently testify at
the hearings and respond to questions about the content of the reg-
ulatory analysis.

The team then divides the comments up by issue. Comments di-
rected toward the economic analysis in the RIA are routed to the
regulatory analysts. Because the process of weighing the evidence in
the record requires team members to reach conclusions about which
facts, judgments, and assumptions have sufficient support in the
record to survive judicial review, the attorney from the Solicitor's
Office plays a large role at this stage.83 The team again attempts to
reach consensus on the content of the final rule. Any disputes may
be elevated through the hierarchy on an ad hoc basis and may ulti-
mately have to be resolved by the Assistant Secretary. Upper-level
agency officials can and do interject policy considerations at any
stage of the team's deliberations, but they rarely have much to say
about the weight of evidence in the record.84 Thus, to the extent
that technical facts or scientific and engineering judgments domi-
nate the rulemaking effort, the team absorbs a great deal of the
agency's decisionmaking power.

The role of regulatory analysis

The formal regulatory analysis documents play a very minor role
in OSHA's decisionmaking process, because the formal documents
arrive too late to affect the team's deliberations. The documents are
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generally not changed much as a result of suggestions of team
members.85 The analysts themselves, however, play a significant role
in OSHA decisionmaking.

Although most staffers agree that the 1982 procedures were ter-
ribly cumbersome and ultimately unworkable, agency analysts feel
that something was lost when the agency abandoned the team con-
cept altogether. Under the 1982 procedures, analysts were guaran-
teed input into the decisionmaking process, and they were usually
among the more active of the team participants.86 In addition, the
analyst was guaranteed a say in planning early strategy and
information-gathering activities. Although agency analysts can still
participate actively from a very early stage in the process, much de-
pends upon the managerial style of the project officers in the
Health and Safety Standards Directorates. In the absence of a for-
mal process, the project officers can treat the analysts as outside
consultants. The analyst can be given a proposed rule in a virtually
complete form and asked to cost out the options that the project
officer has already identified. The analyst is free to suggest and cost
out additional options, but the analyst may have to account for any
delays that this causes.87

Most project officers, however, attempt to incorporate agency an-
alysts more thoroughly into the regulation management process.
Analysts who become part of informal rulemaking teams interact
with the lawyer and project officer more frequently, sharing infor-
mation and ideas. Analysts generally prefer this mode, because it
gives them more influence and allows them to begin working at an
early stage on analyzing the costs and feasibility of the alternatives
that the group has identified.

It is unclear how important the regulatory analysts' options-
identifying function is to the actual decisionmaking process. Staffers
from the Health and Safety Directorates generally characterized the
role of the regulatory analysts as one of providing information,
rather than identifying options.88 When asked to recall specific op-
tions that the regulatory analysts identified in particular rulemak-
ing proceedings, agency analysts could think of few examples.89 The
most prominent example is the hazard identification standard (see
Chapter 7) in which OSHA analysts played a major role in identify-
ing the ten regulatory options listed in the agency's lengthy RIA.

Team members generally respect the regulatory analysts and at-
tempt to take their ideas into account in selecting preferred
alternatives.90 Although program office staffers do not believe that
the regulatory analysts have preconceived notions about how regu-
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lations should be crafted,91 they do think that the analysts' role is
"to put limits on what we do," and this sometimes creates a "chasm"
between the analyst and the project officer.92 Many agency analysts
agree that the analyst has an obligation to urge the agency to consider
less costly alternatives, such as warnings, medical monitoring and
screening, respirators, work practice changes, and other market-
oriented alternatives that offer more flexibility to regulatees.93 Some
OSHA analysts believe that health scientists and safety engineers
tend to emphasize technology and technological feasibility and are
generally unreceptive to concepts like cost-benefit analysis.94 Pro-
gram office officials recognize that they tend to emphasize health
effects over monetary considerations, and they acknowledge that
regulatory analysts are less biased in the sense that they are not en-
tirely "wrapped up in the health effects."95 The health scientists
tend to emphasize worst case risk analysis, and they behave more
like prosecutors. Sometimes they have been pleasantly surprised
when the regulatory analysts demonstrated that the problem before
the agency was not as severe as the program office staff thought.96

With the abandonment of the formalized team structure, it is
clear that the influence of the Policy Directorate has waned some-
what. It is not clear, however, that this was an intended consequence
of the move away from the formal team model. Most lower- and
midlevel OSHA officials believe that the team concept was aban-
doned because of the threat that a unified low-level team posed to
the decisionmaking discretion of politically appointed officials — the
renegade team phenomenon. Still, the effect has been to reduce the
role that the Policy Directorate plays in determining the content of
the standards.97 This perhaps unintended consequence was not uni-
formly lamented in the Health and Safety Standards Directorates.98

Nevertheless, successful team efforts, like the hazard identification
rulemaking, convinced many project officers to attempt to reimple-
ment the team model on an informal basis, even at the risk of yield-
ing decisionmaking turf to the Policy Directorate.

Conclusions
The team approach can ensure that all sources of agency expertise
are effectively integrated into the decisionmaking process. In addi-
tion, by providing a single place for dividing up research and anal-
ysis responsibilities, the team approach can avoid duplication of
effort and thereby preserve scarce agency resources. Moreover, the
team approach can identify and help avoid conflicts among regula-
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tory programs within the same agency and thereby avoid unneces-
sary inconsistencies. The team approach can also facilitate
management by allowing offices within the agency with responsibil-
ities for different aspects of a single rulemaking effort to coordinate
the timing of their efforts. Time is not wasted in sequential referrals
from one office to another. Finally, the team model provides a vehi-
cle for effective interchange of professional perspectives. Team
meetings can serve as a forum for airing differing views about the
assumptions and inferences that the agency should make in its reg-
ulatory analysis and rulemaking documents. The product of the in-
terchange can be a synthesis that goes beyond the outlook of any
individual member.

The team approach allows regulatory analysts to play a full range
of roles. The analysts, who are normally assigned the task of draft-
ing regulatory analysis documents, are able independently to gather
and analyze data concerning the costs and benefits of regulatory op-
tions. The regulatory analysts are typically involved in the decision-
making process at the options-identification stage, although the
FSIS and OSHA experiences suggest that the regulatory analysts in
those agencies are not much more effective in identifying innovative
regulatory options than they are under other models. The team
model also gives the regulatory analyst an opportunity to play the
institutional skeptic and advocate roles. While the team model does
not insist that the regulatory analysts criticize the work of other
team members, members of the team are expected to offer con-
structive criticism when copies of studies, memoranda, and rulemak-
ing documents are circulated to them. Similarly, although the team
model does not oblige team members to serve as advocates for par-
ticular perspectives, it is not uncommon for the representatives of
the policy office to become advocates for reduced regulatory bur-
dens and for market-oriented solutions to regulatory problems.

Although spirited debates can break out among team members,
the team approach exerts pressure toward resolving differences
through compromise. Every member of the team is responsible for
producing a product within a specified time frame. If the team fails
to achieve consensus and this failure delays the team's effort, the
warring participants may be blamed. Indeed, the first question that
upper-level decisionmakers in individual offices are likely to put to
team representatives when teams fail to reach consensus is, "Did
you try to work this out with the other offices?" A team member, or
an office, that elevates too many disputes begins to lose its long-
term effectiveness.
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The team model does, however, have some important disadvan-

tages. The model is very dependent upon high-quality input from
all of the relevant offices. Yet, the team leader, who is typically an
employee of the program office, has no authority to ensure that
high-quality personnel are assigned to his team. In addition, the
team leader has few sanctions available for team members who do
not attend meetings or who fail to perform assigned duties in a
timely fashion.

The team model's great pressure toward consensus can blind the
analyst's critical eye. Similarly, the natural tendency to avoid giving
offense can reduce the vigor with which the analyst presses for in-
novative alternatives. The press of deadlines can impel representa-
tives from all of the offices to soften their positions on important
regulatory issues in order to get the rule out on time. The team
model can thus "reduce policy to its lowest common denominator."99

Worse, team members are susceptible to a mind-numbing malady
that Professor Janis has labeled "groupthink." According to Profes-
sor Janis, "members of any small cohesive group tend to maintain
esprit de corps by unconsciously developing a number of shared il-
lusions and related norms that interfere with critical thinking and
reality testing."100 The team model can effectively line up all of the
relevant institutional actors behind a single recommendation to the
decisionmaker, leaving the agency head with only two realistic op-
tions: to accept the staff recommendation or to return to square
one. The net result may be that "[w]hen compromise positions reach
a high-level executive in a form that suggests a unified, consensual
judgment, they can give the ultimate decisionmaker a false sense
of security; the policymaker receiving the watered-down proposals
may lack an awareness of the potential problems buried within
the recommendations."101

At the extreme, the team approach can produce such a strong
consensus among lower-level team members that it becomes a "ren-
egade team" and literally attempts to impose its views of correct pol-
icy upon politically accountable upper-level decisionmakers through
leaks to the press and other sabotage techniques. Though this ex-
treme phenomenon is not widely addressed in the public adminis-
tration literature, it is worthy of serious study as a more general
pathology of the bureaucratic process, in which the team model
plays a rather prominent role. Although the power of career bu-
reaucrats to co-opt political appointees bent on reorienting bureau-
cratic norms is well known, the renegade team that literally battles
the politically appointed leadership on its own political turf is a
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much rarer bird. Nevertheless, it did manifest itself in OSHA, an
agency in which there was a strong ideological clash between upper-
level leadership appointed by a President who ran against "mindless
bureaucrats" of whom the OSHA inspector was, in the minds of
many small businessmen, the paradigm and lower-level staff com-
mitted to interventionist approaches to making the workplace safer
who were supported by a powerful constituency in the ranks of or-
ganized labor. Whether the OSHA experience is unique is a ques-
tion for further research. At the very least, it suggests that agency
management must be aware of this potential disadvantage of the
team model.

The experiences of FSIS and OSHA with the team model demon-
strate the attractiveness of that model as a bureaucratic decision-
making vehicle. In FSIS, the regulatory analysis requirement
pushed the agency away from the hierarchical model. It created a
new function — drafting the RIA — which demanded a new kind of
expertise, which led to the creation of a new office, which generated
the need for a way to integrate its activities into the standard-setting
process, which ultimately resulted in the adoption of the team ap-
proach. Although OSHA at one time abandoned a very formalized
version of the team model, the fact that many project directors in
the program offices have returned to the team model on a less for-
malized basis, despite the threat that that move poses to their own
influence, is dramatic testimony to the model's effectiveness.



CHAPTER 15

The adversarial model

One response to the inevitable clash between techno-bureaucratic
rationality and comprehensive analytical rationality is to capture the
rivalry in an adversarial decisionmaking model. Under this model,
each office is responsible for assembling its own information and
analyses and for critiquing the information and analyses of the
other office. Disagreements over facts, assumptions, inferences and
policies are aired in an adversarial fashion, either by memoranda or
orally, before the ultimate agency decisionmakers. The National
Highway Traffic Safety Administration (NHTSA) in The Depart-
ment of Transportation (DOT) has adopted a fairly pure version of
this adversarial model. Two large offices within NHTSA —the Of-
fice of Rulemaking and the Office of Plans and Programs — play
large roles in the internal rule development process. The agency
leadership has made a conscious effort to play the two offices
against each other until fairly late stages of the internal decision-
making process. Once the head of the agency has decided a ques-
tion, however, all agency employees are expected to fall in line and
provide support for the final decision.

The adversarial model in the National Highway Traffic
Safety Administration

NHTSA was established in 1966 to establish safety standards for
motor vehicles.1 The agency was later folded into DOT and was
given responsibility for reducing the economic costs of automobile
accidents and for promoting fuel conservation.2 The Office of Vehi-
cle Safety Standards does the vast bulk of the agency's rulemaking
work. It is made up of twenty-six Rulemaking Program Directors
who prepare the Rulemaking Support Papers that provide the tech-
nical basis for the rules that the agency promulgates.3 The Program
Directors are usually professionals with engineering backgrounds,
but the office also employs two persons with training in economics.4

The Associate Administrator for Plans and Programs is respon-
sible for program evaluation and regulatory analysis. Among other
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responsibilities, the Office of Plans and Programs (the "plans of-
fice") prepares a regulatory analysis document for virtually every
rule that the agency promulgates.5 The office has ten to twelve econ-
omists and two to three engineers serving as regulatory analysts.6

The decisionmaking process

Rulemaking actions in NHTSA frequently result from petitions to
the agency from the automobile industry or other outside groups.7
In addition, agency employees in any of the Directorates within
NHTSA may identify the need for a rule as a result of their day-
to-day activities. For example, research carried out at one of the
agency's major auto safety research centers may reveal the need to
promulgate a new rule. The plans office also has a continuing pro-
gram of reexamining rules that the agency has already promulgated
to see if the predictions and analysis that supported the initial rule-
makings are borne out in the real world.8 Finally, the plans office
coordinates the development of the agency's Safety Priorities Plan,
which incorporates research priorities and defines the agency's
overall regulatory agenda.9 Nevertheless, the agency has tended to
respond to the "squeaky wheels" and to set to one side larger long-
term efforts identified in the plan.

The Office of Rulemaking (the "rulemaking office") makes the
initial determination whether to initiate a rulemaking based upon a
detailed consideration of the information about the relevant topic.
For example, a rulemaking office staffer might examine the agen-
cy's accident data for evidence of any statistical association between
accidents and the subject matter of a petition.10 Institutional consid-
erations, such as the interest of influential Congressmen, also play a
role in deciding which initiatives to pursue.11 The initiating office
prepares a Project Plan Description, which provides a brief state-
ment of the problem, a quick assessment of potential solutions, and
a plan of action.12

The rulemaking office circulates the project Plan Description to
other offices, and the Office of Research and Development (the "re-
search office") prepares a research support plan, which includes a
description of the proposed research and a timetable for comple-
tion. The plans office notifies the Program Director of any impact
assessment data requirements and formulates a schedule for devel-
oping the required analyses. The rulemaking office then either re-
vises the Project Plan Description to reflect the comments it has
received or explains in a memo the reasons for not incorporating
any significant comments and submits the document, along with the
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information received from the research and plans offices, to the Ad-
ministrator for approval.13

After the Administrator approves the Project Plan Description,
the rulemaking office and the research office gather the engineer-
ing and statistical information necessary to formulate and support a
rule. The two offices attempt to complete the data gathering pro-
cess within 120 days, but the process often takes somewhat longer
than that. On some occasions, it has taken as long as two years.14

With the information it has collected, the rulemaking office pro-
duces a Draft Rulemaking Support Paper, which includes: (1) an en-
vironmental review; (2) a statement of the manner in which the
proposed rule meets the relevant statutory criteria; and (3) a discus-
sion of the potential costs, benefits, and "other impacts" of several
technical options.15 The alternatives identified in the Rulemaking
Support Paper are generally technical engineering alternatives,
rather than broad rulemaking options such as performance stan-
dards or statutory amendments.16 The document represents a syn-
thesis of all of the technical information that the agency has been
able to locate on the subject matter.17 In more recent times, the eco-
nomic analysis in the Rulemaking Support Paper has not been as
extensive as it once was, because the rulemaking office depends
more on the plans office to prepare the economic analyses.18 The
ultimate purpose of the Rulemaking Support Paper is to present a
"safety rationale" for the agency's proposed action. Because it is in-
tended to be an informal technical document for staff use, it is
never made public. It is rarely even seen by the Administrator.19

There is usually very little contact between the rulemaking office
and the plans office prior to the preparation of the Draft Rule-
making Support Paper. As a general rule, the rulemaking office has
defined what it considers to be the relevant options prior to the
time that the plans office sees the Rulemaking Support Paper.
The analyst who is assigned the rule examines the draft closely to
determine whether the Draft Rulemaking Support Paper has asked
the right questions.20 If the analyst identifies places where addi-
tional information is necessary and communicates this to the engi-
neers, they redraft the Rulemaking Support Paper to reflect the
analyst's input. When the Final Rulemaking Support Paper is fin-
ished, the rulemaking office transmits it to the plans office, the
Office of Chief Counsel, and other program offices for further re-
view and comment.

The plans office uses the Rulemaking Support Paper, along with
other information obtained through its independent literature re-
view, to draft the regulatory analysis document.21 The Director of
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the plans office does not assign a single rule to a single regulatory
analyst. Instead, a single analyst might be on several "teams" of reg-
ulatory analysts working on separate rules. Thus, each regulatory
analyst can gain expertise in several areas. In part, this arrangement
reflects the Director's desire to foster an interdisciplinary approach
to regulatory analysis, and in part, it is compelled by the office's
resource constraints.22 The task of the lower-level regulatory ana-
lysts is primarily that of drafting detailed regulatory analysis docu-
ments. Although they do not personally participate actively in the
agency decisionmaking process,23 their bosses play important insti-
tutional roles.24

Just as the Rulemaking Support Paper receives very little input
from the plans office, the regulatory analysis documents are drafted
entirely independently of the rulemaking office. Because the regu-
latory analysis document, unlike the Rulemaking Support Paper,
eventually becomes a public document, the analysts usually attempt
to produce a substantially more detailed analysis of the costs and
benefits of a broader range of alternatives. The analysts often read
the underlying studies that the rulemaking office relies upon, and
they may interpret those studies differently. Although the plans of-
fice does not generally perform or contract for empirical research, it
frequently conducts independent surveys of the relevant literature
and unpublished information to find information that the rulemak-
ing office may have missed. The analysts may also make telephone
calls or send written requests to auto manufacturers, health organi-
zations, insurance companies, and other appropriate sources to
request data for estimating the costs and benefits of safety technol-
ogies. The rulemaking office can in turn comment on the regula-
tory analysis. Although the engineers seldom comment on the
technical economics section of those documents, they frequently
comment on other aspects, such as cost and benefit assumptions.25

The plans office's separate review function is intended to bring an
independent analytical perspective to bear on regulatory issues and
to anticipate questions that will arise at the public comment stage.
There may, for example, be more than one way to interpret data,
and the plans office may interpret them differently from the rule-
making office. In addition, the analysts may identify safety consid-
erations that the engineers did not consider. The analysts believe
that one of their roles is to restrain the natural tendency of the en-
gineers to issue rules without a sufficient inquiry into their conse-
quences. This outlook reflects a functional difference between the
job of the rulemaking office and the job of the plans office. The
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engineers measure the engineering effectiveness of various techno-
logical alternatives, while the analysts are more interested in lives
or dollars saved.26 Although the analytical process inevitably slows
down the rulemaking process (it can take six to eight months to pre-
pare a regulatory analysis document),27 upper-level decisionmakers
believe that it ultimately produces better decisions.28

Current and past Administrators have encouraged the plans office
to play the role of institutional gadfly and to maintain a sense of
skeptical independence from the rulemaking office, so that a wide
variety of views is available to higher-level decisionmakers. Because
an idea for a rule can germinate within the agency for several years,
most upper-level decisionmakers see the value of subjecting the
product of that effort to an analysis from a fresh, independent per-
spective before the agency adopts a public position.29

If the analysis does not appear to support the proposed action,
the two offices usually meet to discuss differences in analysis or
interpretations.30 The rulemaking office must then attempt to mod-
ify the rule to satisfy the plans office within fifteen working days. If
the office is unable to develop a mutually acceptable solution, the
two offices send a joint memorandum outlining the points of con-
tention to the Administrator for resolution. The Administrator usu-
ally pays very close attention to these memoranda.31

At this point, the Administrator may call a meeting of the Chief
Counsel, the Associate Administrator for Rulemaking, the Associate
Administrator for Plans and Programs, and occasionally the Associ-
ate Administrator for Research and Development to discuss how the
Administrator should decide the unresolved issues. These meetings,
which occur no more than three to four times per year, are intended
to be adversarial in nature, with each side given time to air its views
and to rebut the views of the other side. As we observed in Chapter
5, participants raise fundamental questions, such as whether or not
to go forward with a regulation at all. Although it is possible for the
two offices to reach an accommodation at this meeting, its adversar-
ial character usually ensures that the meeting will end with one side
prevailing over the other.32

Once the Administrator has decided an issue, debate within the
agency is no longer appropriate, and the parties to the dispute
must fall in line behind the Administrator. The rationale and con-
clusions sections of the Rulemaking Support Paper and the regula-
tory analysis documents must be amended, if necessary, to reflect
the Administrator's decision. The agency's regulatory analysts thus
play a "justifier" role at this stage. Although the regulatory analysis
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documents are not meant to be a "rubber stamp" for the Adminis-
trator's decision, their conclusions cannot, in the opinion of upper-
level decisionmakers, be inconsistent with the rule. To have the
regulatory analysis documents vary significantly from the Adminis-
trator's decision would, in their opinion, only confuse the public.33

Perhaps more importantly, Department attorneys suggest that for
the Administrator to choose an option that was not supported by
the regulatory analysis document might result in judicial reversal.34

In practice, there is always enough uncertainty in the calculations
that the numbers do not have to be "fudged" for the documents to
support the Administrator's decision.35

After the issues are resolved, the rulemaking office circulates a
final copy of the Rulemaking Support Paper and the impact assess-
ments and submits the package, together with any comments from
the other offices, to the Administrator for approval.36 Any remain-
ing differences are highlighted in a cover memorandum. If the Ad-
ministrator approves the package, it is transmitted to the Chief
Counsel, who prepares the Federal Register notice. In addition, the
Chief Counsel, in consultation with the rulemaking office, drafts a
memorandum to the Administrator summarizing major issues, ex-
pected reactions from outside parties, and the pertinent dates.37

The plans office occasionally uses the industry comments to en-
sure that the rulemaking office addresses all relevant considerations
in the final rulemaking documents.38 In the Field of Direct View
rulemaking proceeding, for example, the plans office seized upon
General Motors' comments that the proposed rule would not appre-
ciably save lives, a position that the office had taken earlier in the
intra-agency deliberations, to force the rulemaking office to explain
the basis for its disagreement with that position. The plans office
then relied heavily on the specific industry comments in the inter-
nal debates before the Administrator. Ultimately, the plans office
prevailed,39 and the rule was withdrawn.

The impact of regulatory analysis

The regulatory analysis documents play a very large role in NHTSA,
because they are independent products of the agency's regulatory
analysts. The documents contain the analysts' independent assess-
ment of the costs and benefits of the alternatives that the rule-
making office proposes, and they often identify options that the
engineers either missed or ignored. The regulatory analysis docu-
ments almost always analyze the "do nothing" option, an option that
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the rulemaking office does not often examine in the Rulemaking
Support Paper. The process of preparing a regulatory analysis doc-
ument leads agency personnel to reject at an early stage alternatives
that are obviously not cost-effective. The regulatory analysis docu-
ments also provide the vehicle for the analysts' input into the intra-
agency debates that the "adversarial" approach fosters. Finally, for
most important regulations, NHTSA's Administrator and the high-
level staff do read the regulatory analysis documents, which, unlike
the Rulemaking Support Papers, are attached to the Administrator's
briefing package.40

One former Administrator of NHTSA is convinced that the ad-
versarial use of regulatory analysis leads to more rational deci-
sions.41 Yet, because of the large uncertainties that becloud many of
NHTSAs regulatory issues, a large component of many of the agen-
cy's most important rulemaking actions is the policy preference
of the Administrator. This may help explain why, despite the efforts
of its regulatory analysts, the agency's rulemaking efforts do not al-
ways survive judicial review. Reviewing courts have held two of the
agency's most important rules to be "arbitrary and capricious" after
reviewing the reasoning process revealed in the rulemaking docu-
ments and the regulatory analysis documents. The role of judicial
review is discussed in greater detail in Chapter 19.

Under NHTSA's "adversarial" decisionmaking process, the plans
office is at least an "equal partner," and sometimes it is "more
equal" than the rulemaking office. Upper-level agency decisionmak-
ers encourage the analysts to be independent, even when that
means disagreeing with the Administrator. The plans office is meant
to be a "nay-sayer," forcing the result-oriented rulemaking office to
consider the costs as well as the benefits of the regulations that it
proposes.42 Although the workload is great, most analysts are will-
ing to work on weekends to get the job done.43 This high level of
morale may be attributable to the opportunity that the Office gives
its professional employees to practice their profession creatively.
Obviously, the professionals would not be as dedicated to their task
if they believed that high-level decisionmakers were ignoring their
input.

On many occasions the rulemaking office's product has changed
dramatically as a result of the internal dialogue with the plans of-
fice. For example, in the Field of Direct View proceedings, it was
largely the concerns that the analysts voiced about the rulemaking
office's failure to substantiate the rule's benefits that resulted in its
ultimate withdrawal.44 The plans office has, of course, lost internal
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battles, and it has produced regulatory analysis documents that ap-
pear to undercut agency decisions made on policy grounds.45 Yet,
there is usually room to change the discussion in the conclusion and
rationale sections of a regulatory analysis document when it does
not seem to support the Administrator's decision, and there are
considerable pressures within the agency to "fall in line" behind the
Administrator once he or she has decided an issue.

The adversarial model limits the plans office's effectiveness to the
extent that it is not involved in the decisionmaking process at an
early stage.46 Even if the analysts take a fresh and independent look
at the issues after the Rulemaking Support Paper has been com-
pleted, some options can be lost by virtue of the difficulty of going
back to the drawing board and studying them. If the analysts object
to the failure to include an option in the Rulemaking Support Pa-
per, the rulemaking office can often legitimately complain that the
analysts should have voiced their concerns at the time that it was
considering options and undertaking research. Still, given current
limited resources, it is simply impossible for the plans office to in-
volve itself earlier in the rulemaking process than it does.47 More-
over, to participate earlier would undermine to some extent the
adversarial character of the dialogue between the two offices.

Conclusions
The adversarial model has the capacity to bring comprehensive an-
alytical rationality fully to bear upon agency decisions. The agency
analyst independently studies the regulatory problem and prepares
a regulatory analysis document that explores a wide range of op-
tions, tests each option against the available data, measures the op-
tions against preexisting agency policy goals, and assesses the
advantages and disadvantages of each option. Most NHTSA regula-
tory analysis documents are quite comprehensive.

The fact that two separate offices intensely evaluate the existing
data and analyses reduces the likelihood of purely technical
mistakes.48 The adversarial model also inhibits the natural tendency
of bureaucrats to ignore or belittle information that undercuts their
recommendations.49 The staff in each office can rest assured that if
it does not come forward with negative information, its counterpart
will. By fostering the broadest possible exchange of information and
analysis, the adversarial approach can go a long way toward expos-
ing hidden agendas in both offices. This enhances the accountability
of the offices to upper-level decisionmakers and ultimately to the



The adversarial model 237
general public. At the same time, it is less likely that the agency will
be surprised by the information and arguments of the outside
commentators.

The adversarial model also encourages agency analysts to play a
policy communication role. Indeed, appropriate regulatory policy is
the primary focus of most internal debates. Similarly, the adversarial
model maximizes the options available to the upper-level decision-
maker. It is highly unlikely that agency analysts will be co-opted by
the program office, and innovative options will probably not be re-
jected out of any perceived need to reach an overall staff consensus.
Finally, the adversarial model ensures that the regulatory analyst's
market-oriented policy preferences will receive a full airing in the
agency's internal debates. If they are effective advocates, the agen-
cy's regulatory analysts can become influential determinants of
agency policy.

Upper-level decisionmakers in NHTSA believe that the "creative
tension" between the program office and the regulatory analysis of-
fice is the best way to ensure that the staff-prepared memoranda are
not "loaded" in favor of a particular option. They believe that the
adversarial process "not only produces the best possible data and
analysis, but also provides the Administrator with the most indepen-
dent and objective advice for arriving at the best possible rulemak-
ing decisions."50

The adversarial model, however, has several distinct disadvan-
tages, not the least of which is the duplication of effort that it en-
tails. Each of the two offices performs many of the same data
gathering, analysis, and review functions. Moreover, the tendency
of the adversarial model to discourage early information-sharing
among an agency's program and regulatory analysis offices can
result in unnecessary waste of precious analytical and technical re-
sources later in the process. If the regulatory analysis office dis-
agrees with the options that the program office has studied, there is
a real possibility that the program office may have to redraft its doc-
uments and perhaps even undertake further research, thus delaying
the rulemaking efforts. The program office may have to "scramble
to catch up with some data on the new option,"51 or it may simply
attempt to amend existing documents to include the new option,
thereby increasing the likelihood of technical mistakes.52 Ironically, a
procedure designed to increase accuracy may have precisely the op-
posite effect.

Although one of the adversarial model's great advantages is its
capacity to expand the choices of upper-level decisionmakers, it like-
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wise demands more of their time and effort. The model's encour-
agement of dissension at low levels means that upper-level decision-
makers must resolve many of the disputes that break out among the
adversaries. Because there is no predetermined place in the decision-
making process for selecting among regulatory options, disputes
requiring upper-level attention can erupt at almost any time. Upper-
level decisionmakers must therefore maintain a continuing familiar-
ity with the complex issues in ongoing regulatory proceedings.

The "tension" that the adversarial model generates between the
program office and the policy office need not necessarily be "cre-
ative." Organizational subunits in large bureaucracies are already
prone toward pettiness, "turf consciousness," and personality con-
flicts. The conscious adoption of an adversarial decisionmaking
approach will divert some energies into petty bickering, "one-
upsmanship," and other unproductive activities. The disputants may
begin to lose sight of the agency's broader goals in their desire to
win intra-agency battles and enhance their institutional status. At
the same time, the adversarial model poses risks to agency morale.
If one of the offices is a more frequent loser of the intra-agency
disputes, morale in that office will suffer.

Finally, the output of the adversarial model may depend too
much upon the advocacy abilities of the personnel of the various
offices. If one of the two offices is blessed with an able advocate for
a leader, it may win more regulatory battles for this reason alone.
Even better advocates from outside the agency, however, may well
reveal the weaknesses in the reasoning or analysis of that office in
the public comment process, and the agency may be required to re-
work its proposal. On the other hand, upper-level decisionmakers,
like good judges, should over time acquire the ability to discount
this factor sufficiently to reach sound regulatory decisions, even if it
means ruling against the better advocate.



CHAPTER 16

A hybrid model

The Environmental Protection Agency has adopted an intermediate
decisionmaking structure that incorporates many of the advantages
of both the team and adversarial models and eliminates many of
the disadvantages. EPA's Administrator or the Deputy Administrator
designates twenty to thirty rules per year for a special "Options
Selection-Rejection process." These rules are reviewed on a quar-
terly basis by the Deputy Administrator and other upper-level deci-
sionmakers. The lower-level decisionmaking process for these special
rules adheres to the team model, except that at crucial junctures
an Options Review meeting of very high-level agency officials and
team members is held to choose which regulatory options the
agency will actively pursue throughout the remainder of the rule-
making process.

EPA's organizational structure
The Environmental Protection Agency (EPA) is responsible for ad-
ministering eight important environmental statutes1 and portions of
several other laws. EPA regulations can cut across several industries
and can have profound impacts on whole sectors of the economy. It
is consequently one of the most prolific producers of regulatory
analysis documents. The agency is run by an Administrator, a Dep-
uty Administrator, two Associate Administrators, and nine Assistant
Administrators, four of whom bear responsibility for implementing
the agency's regulatory programs.

The Office of Policy, Planning and Evaluation

The Office of Policy, Planning and Evaluation (the "policy office")
performs a centralized regulatory analysis review function for the
agency and manages the agency decisionmaking process to ensure
that agency actions remain on schedule and reflect upper-level pol-
icy input. Two of its three suboffices - the Office of Policy Analysis
and the Office of Standards and Regulations — play a large role in

239
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the day-to-day rulemaking process.2 The Office of Policy Analysis
provides centralized guidance on the content of regulatory analysis
documents3 and represents the policy office in intra-agency debates
over the substantive content of rules.4

The Office of Policy Analysis occasionally drafts a regulatory
analysis document for a program office, and it frequently under-
takes special studies related to regulatory analysis, focusing particu-
larly upon benefits analysis. The office's primary functions are to
review regulatory analysis documents that analysts in the program
offices have drafted and to offer analytical guidance to program
offices and work groups. The Regulatory Policy Division of the Of-
fice of Policy Analysis consists of twenty-three "lead analysts" who sit
on work groups and brief the Assistant Administrator for Policy,
Planning and Evaluation for his meetings with high-level agency
decisionmakers.5

The Office of Standards and Regulations does not generally play
a direct role in regulatory analysis drafting and review, but for his-
torical reasons that office provides the lead analyst for rules origi-
nating in the Office of Pesticides and Toxic Substances.6 The office
is generally responsible for regulatory "decision management,"7

making sure that rulemaking initiatives move along on schedule. As
related in Chapter 4, the Chemicals and Statistical Policy Division of
that office manages statistics and other information relevant to
agency rulemakings. The office also has a small regulatory reform
staff that is responsible for developing innovative alternatives to ex-
isting regulatory approaches. Finally, that office is the designated
agency liaison with OMB, although most of the program offices also
interact with OMB individually.8

EPA decided in the mid-1970s to decentralize its regulatory anal-
ysis staff and to give the program offices the primary responsibility
for drafting regulatory analysis documents and managing related
contracts. Consequently, each of the five program offices discussed
here has its own regulatory analysts, and one has three separate
groups of regulatory analysts.

The Office of Air Quality Planning and Standards

The Office of Air Quality Planning and Standards (the "air office")
promulgates three kinds of rules: National Ambient Air Quality
Standards (NAAQS), New Source Performance Standards (NSPS),
and National Emission Standards for Hazardous Air Pollutants
(NESHAPS). NAAQSs are media-quality-based standards for ubiqui-
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tous air pollutants that specify concentrations of pollutant in the
ambient air that are sufficiently low to protect the public health and
welfare.9 As noted in Chapter 4, the technical staff and regulatory
analysts in the Ambient Standards Branch of the air office prepare
a one hundred to two hundred page staff paper for upper-level
agency decisionmakers and the Clean Air Scientific Advisory Com-
mittee. The staff paper does not contain any information on the
costs of implementing alternative standards, because the agency be-
lieves that it cannot consider costs in setting primary NAAQSs.10

The agency has, however, begun to incorporate a benefits analysis
into the staff paper as a result of its experience with the particu-
lates NAAQS.11

NSPSs are technology-based limitations for emissions from new
stationary sources of pollution. The Emissions Standards and Engi-
neering Division of the air office divides an industry into categories
and subcategories, surveys existing sources and pilot plants for
workable pollution control technologies, and prescribes emissions
limitations for new sources reflecting the best available demon-
strated control technology. This task calls for a healthy dose of en-
gineering judgment, but cost considerations also play a large role in
setting the standards.12

NESHAPs are health-based emissions limitations for new and ex-
isting sources of hazardous air pollutants.13 Engineering, cost, and
risk considerations are all relevant to NESHAPs.14 Like the NSPSs,
the NESHAPs are initially developed in the Emissions Standards
and Engineering Division.

The air office has three groups of regulatory analysts. The Ambi-
ent Standards Branch has a staff of two full-time regulatory analysts
and several other analysts who devote some time to preparing por-
tions of RIAs for NAAQSs.15 Six cost engineers and financial analysts
in the Cost and Economics section of the Economic Analysis Branch
prepare cost analyses and economic impact analyses for NSPSs and
NESHAPs.16 Finally, the Regulatory Impact Section of the Eco-
nomic Analysis Branch contains four analysts who help prepare reg-
ulatory analysis documents for NAAQSs, NSPSs and NESHAPs. This
section is the exclusive source of benefits analyses for the air office.

The Office of Toxic Substances

The Office of Toxic Substances (the "toxics office") is responsible for
administering the Toxic Substances Control Act, which requires
manufacturers to notify EPA prior to marketing new chemicals,
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empowers EPA to require manufacturers to test such chemicals for
toxicity, and requires EPA to remove or place restrictions on existing
chemicals if they pose an unreasonable risk to humans or the envi-
ronment. Although most of the information about new and existing
chemicals comes from the manufacturers, the toxics office has a con-
tinuing program of evaluating the health effects of existing chemi-
cals on the basis of health and safety studies identified in the
literature and elsewhere.17 The Regulatory Impacts Branch, consist-
ing of fourteen analysts, is responsible for preparing regulatory
analysis documents for the office. It spends about $2 million per
year for contracts relevant to regulatory analysis.18

The Office of Solid Waste

The Resource Conservation and Recovery Act requires EPAs Office
of Solid Waste (the "solid waste office") to promulgate regulations
identifying the characteristics of hazardous waste and listing partic-
ular hazardous wastes. The agency must also promulgate and revise
standards for the generation, transportation, storage, and disposal
of hazardous wastes.19 Finally, the agency must promulgate stan-
dards for permits for the treatment, storage and disposal of hazard-
ous wastes.20 Both environmental and cost considerations play a role
in these standards, but there is considerable internal debate over
their relative weights. Many of the regulations that the agency has
promulgated in the past have been promulgated in response to
court orders that required the agency to follow fixed rulemaking
timetables,21 and they therefore received exemptions from Execu-
tive Order 12,29Ts RIA requirements. The office's nine regulatory
analysts are located in the Economic Analysis Branch, which is allo-
cated approximately $3 million per year for contractor support.22

The Office of Drinking Water

The Office of Drinking Water (the "drinking water office") is re-
sponsible for writing standards for contaminants in drinking water.
New drinking water standards are promulgated as new contami-
nants are identified, and existing standards are amended as new
technologies become available.23 Both cost and public health con-
siderations are relevant. The office has an informal intelligence
network in the field that is constantly on the lookout for new con-
taminants and new technologies. Its Economic and Policy Analysis
Branch devotes three regulatory analysts to preparing regulatory
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analyses for drinking water standards. The Branch has a budget of
$1 million to $1.25 million per year for contractors.24

The Office of Water Regulations and Standards

The Office of Water Regulations and Standards (the "water office")
devotes the bulk of its regulatory resources to promulgating
technology-based effluent guidelines and limitations for new and
existing sources of water pollutants. The Effluent Guidelines Divi-
sion begins the standard-setting process by hiring contractors to cat-
egorize the relevant industry, identify pollution control technologies
in that industry and industries with similar effluents, and assess the
costs of installing available pollution control technologies. The Eco-
nomic Analysis Staff, a small staff of ten economists, next under-
takes a "gross screening" of the technologically feasible options in an
attempt to exclude any options that are obviously too costly. The
Economic Analysis Staff then directs a contractor to compile neces-
sary economic and financial data, to conduct economic impact as-
sessments, to prepare cost-effectiveness analyses, and, in the case of
major rules, to prepare benefits analyses for the remaining tech-
nologies.25 Based on the contractor's reports, the Economic Analysis
Staff writes an economic impact analysis and a cost-effectiveness
analysis for the standard. The Office has largely delegated the
task of preparing benefits analyses to regulatory analysts in the
policy office.26

The decisionmaking process
Initiation of rulemaking

The most frequent sources of EPA rules are statutory requirements
that it promulgate particular rules by specific deadlines and peti-
tions from environmental groups and industry. Rules originate in
"lead offices" under the four Assistant Administrators with rulemak-
ing responsibility. The lead office is the primary source of technical
expertise on the subject matter of the rules it writes. The regula-
tory analysts in the lead offices supervise independent contractors,
prepare regulatory analysis documents, and occasionally sponsor
independent research on issues relevant to their programs. The
lead office is also responsible for organizing and chairing the work
group, setting the schedule for the rulemaking process, and elicit-
ing the participation of other agency offices and the public. A
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project officer from the lead office is responsible for managing a
regulation's development as it moves through the internal agency
procedures.27

When a lead office has a choice whether or not to initiate a rule-
making effort, it usually assembles a small internal team to make a
recommendation to the lead office's Director. Regulatory analysts in
the lead office often participate in these informal teams at a very
early stage.28 Most EPA regulatory analysts believe that if they do
not become involved in a rule's development at the very early plan-
ning and research stage, they cannot be very influential in the rule-
making process that follows.29 The lead office must prepare a "Start
Action Request" and submit it to the Office of Standards and Reg-
ulations. That office then reviews the Start Action Request and cir-
culates it to the regulatory analysts in the policy office and to the
agency's steering committee.30

The steering committee has in the past been the primary high-
level agency decisionmaking entity. It is composed of representatives
of each of the nine Assistant Administrators, the General Counsel,
and the two Associate Administrators.31 The Office of Standards
and Regulations chairs the steering committee. The steering com-
mittee meets at biweekly intervals and more often as necessary, but
much of its business is conducted on the "consent calendar" under
which documents are circulated to steering committee members and
approved without formal meetings. Most Start Action Requests are
decided on the consent calendar.

At the same time that it is reviewing the Start Action Request, the
Office of Standards and Regulations must determine whether the
action is "major," "significant," or "minor." Major rules are those
meeting the definition of major in Executive Order 12,291. A rule is
significant if it is not major but nonetheless will have important ef-
fects on the environment, public health, or the economy, will
present intermedia issues, or will affect the administration or oper-
ation of several EPA offices. Minor rules are those that are neither
major nor significant. For several programs, these distinctions are
relatively unimportant, because the program office prepares a reg-
ulatory analysis document for virtually every rule of any conse-
quence that it promulgates.32

Superimposed upon this classification scheme is EPA's unique Op-
tions Review process, which is designed to facilitate high-level input
into the low-level decisionmaking process. Early in the development
of a major or significant regulation, the Deputy Administrator des-
ignates it for either Level I or Level II Options Review, based upon
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recommendations from the Assistant Administrators.33 These desig-
nations are made independently of the major and significance de-
terminations. Only about twenty to thirty rules per year are
designated for Level I review, while forty to fifty rules per year re-
ceive Level II review. Nominations for Level I review are based
upon the rule's anticipated cost, the likelihood that it will cause pub-
lic controversy, its importance to the program, its precedential value,
and the probability that it will require the agency to resolve a major
policy issue that may have impacts on more than a single program.
For example, although a rulemaking dealing with the disposal of
sludge in the oceans did not have a sufficient dollar impact to trig-
ger the preparation of an RIA, it was designated for Level I review
because it would have required the agency to resolve major issues
regarding its posture toward protecting the water quality of oceans
versus protecting limited landfill capacity.34

The Options Review process for Level I rules is implemented
through quarterly planning meetings and more frequent Options
Selection-Rejection meetings. The purposes of the quarterly plan-
ning meetings are: (1) to give a status overview of all Level I rules;
(2) to provide advance notice of rules that will be ripe for an Op-
tions Selection-Rejection review during the quarter; and (3) to de-
cide which Assistant Administrators and Regional Administrators
should participate in particular Options Review meetings.35 Addi-
tional Options Selection-Rejection meetings are held for individual
regulations at crucial decision points.

The purpose of the Options Review process is five-fold. First,
upper-level decisionmakers view it as "an institutional mechanism
for forcing consideration of a much broader spectrum of ap-
proaches to regulatory problems."36 Second, the process allows high-
level policymakers, rather than low-level staff, to narrow the range
of options and, as the rulemaking process progresses toward com-
pletion, to select the preferred option. A third goal is to make low-
level decisionmaking more accountable to high-level politically
appointed management. Fourth, it is intended to eliminate the per-
ception on the part of the technical staff in the program offices that
the regulatory analysts are officious intermeddlers in the decision-
making process. Finally, it gives upper-level management a more di-
rect role in the subtle policymaking that goes on at low levels in the
bureaucracy when options are examined and rejected as the staff
probes for consensus. In the past, work groups had effectively lined
up all of the relevant institutional entities behind a single recom-
mendation to the Administrator, leaving only two options: accepting
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the recommendation or sending everyone back to "square one." The
practical effect of this process was that much agency policy was
made at the Branch Chief level. The Options Review process was
intended to retain the benefits of the team approach, such as
information-sharing and a multidisciplinary perspective, while at
the same time enhancing the role of the politically appointed
upper-level management in the decisionmaking process.37

Conceiving the proposed rule in the work group

By the time that a Start Action Request is approved, the program
office has usually defined the regulatory "problem" with some pre-
cision and has often arrived at one or more "solutions" to the prob-
lem. The regulatory analysts and the scientists and engineers within
the program office often debate these issues informally before the
office takes an official position.38 In the Office of Drinking Water,
for example, the regulatory analysts are regarded as the resident
intellectuals, and the technical staff believes that the regulatory
analysts can help identify useful options for resolving some kinds
of issues.39

In some programs, the regulatory analysts and the technical staff
form internal teams to formulate program office positions. In the
Office of Toxic Substances, for example, the Director appoints a
staff team, consisting of a chemical engineer, a hazard assessment
expert, an economist, and an attorney from the Office of General
Counsel, to formulate the office's position. This staff team does
most of the actual work on rules, and it identifies most of the rele-
vant regulatory options.40 The technical staffs often value the input
of team members from the program office's regulatory analysis
branch, because one of their roles is to prevent the program office
from being "blind-sided" by policy office analysts in meetings with
high-level decisionmakers.41

In some programs, however, the technical staff is not as receptive
to the input of its regulatory analysts. For example, there was not
much coordination in the past between the analysts and the techni-
cal staff in the air office in promulgating NAAQSs, partly because
of the ambiguous role of cost considerations in promulgating pri-
mary NAAQSs. The role of the analysts was historically limited to
providing benefits information to other analysts in the Ambient
Standards Branch, who reworked it and put it in the regulatory
analysis documents without seriously considering it in drafting the
standard.42 In light of its experience with the particulates standard,
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however, the air office began to rely more heavily upon the benefits
analyses that its analysts produced.43

Whether or not an internal program office group is appointed,
the project officer in the lead office must convene an intra-agency
work group shortly after the approval of the Start Action Request.44

Although the project officer is usually from the technical staff of
the lead office, regulatory analysts from the lead office generally
attend the work group meetings.45 The work group is composed of
the project officer, the lead analyst from the policy office, a staff
attorney from the Office of General Counsel, and usually staff rep-
resentatives from the Office of Research and Development, the Of-
fice of Enforcement and Compliance Monitoring, and a regional
office. Other offices may send representatives to work groups that
address issues that concern them.46

The policy office lacks sufficient personnel to send a lead analyst
to every work group meeting for every regulatory program.47 This
leads to friction between the program office and the policy office
when that office raises objections or identifies fresh options at the
"sign-off stage very late in the standard-development process. The
program offices, with some justification, complain that the policy
office should have raised its objections at the work group level. The
lead offices are especially reluctant to undertake further analysis at
the policy office's request at this late stage, where any additional
analysis means additional delay.48

The work group is the primary institutional unit for the develop-
ment of regulations in EPA, and it meets regularly throughout the
life cycle of a rule. The functions of the work group are to focus the
combined attention of professionals with different perspectives on
regulatory problems and to stimulate debate about the appropriate
ways to address problems. Members of the work groups do not ac-
tually engage in gathering data and drafting documents, tasks that
are normally the responsibility of the lead office. Instead, work
group members comment upon and critique documents that others
draft. Ideally, the interchange of perspectives helps achieve a syn-
thesis that goes beyond the outlook or observations of any individ-
ual group member.49

Upper-level management input at Options Review meetings

For all Level I rules the lead office must prepare an Options Mem-
orandum for the first Level I Options Review meeting. The precise
timing of the first meeting is flexible. It must occur early enough so
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that options are realistically available, yet it must not occur until
after the work group has had an opportunity to analyze the exist-
ing data sufficiently to crystallize the thinking of its members.
Additional Options Review meetings may be scheduled if other
issues needing high-level input arise during the work group's
deliberations.50

The Options Memorandum must analyze a broad range of op-
tions, and consider (in quantitative and monetized terms, if possible)
all relevant health and environmental impacts, including primary
and secondary impacts, cumulative impacts, and short- and long-
term impacts. Implementation issues that must be discussed include
the resources required for implementation and enforcement, the en-
forceability of the options, the degree to which each option allows
for flexibility in achieving compliance, and the potential inherent in
each option for fraud, waste, or mismanagement in practice. Finally,
the Memorandum must assess impacts on other regulatory pro-
grams and overall consistency with agency policy and regulatory
strategy.51

The immediate goal of the Options Review process is to identify
several options (perhaps six or seven) that the upper-level policy-
makers can narrow to a smaller range of options (perhaps three
or four) for consideration in detail prior to the publication of
the Notice of Proposed Rulemaking. On some occasions, however,
the available range of options is quite limited, and the Options
Review meeting consists of little more than choosing between the
option of going forward with a proposed rule and the option of
doing nothing.52

Although any member of the work group may suggest options,
the lead office in practice identifies most of them, based upon the
judgment and prior experience of its scientists and engineers.53 Op-
tions may arise out of informal interchanges between the technical
lead office staff and the regulatory analysts in the lead office.54 The
analysts in the lead office can come up with new ways of examining
a problem or of looking at options that the scientists and engineers
in the office did not envision.55 In the air office, where the relation-
ship between the regulatory analysts and the technical staff is some-
what distant, the lead office regulatory analysts play only a small
role in identifying options.56

Once the lead office has identified a set of options, it encourages
work group members to comment and to suggest additional options.
In practice, work group members are more helpful in reviewing the
options that have already been identified than in identifying fresh
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options. The lead analyst occasionally suggests an option that the
lead office has not identified, but the extent to which the policy of-
fice devotes time and intellectual effort searching for additional op-
tions depends upon the importance of the rule and the need for
expedition.57 The policy office tends to focus its efforts on persuad-
ing the lead offices to think more broadly in identifying their own
options.58 On the relatively rare occasions when a program office is
unreceptive, the policy office writes its own Options Memorandum
for the Options Review meeting.59

The first Options Review meeting is devoted to evaluating the op-
tions in the Options Memorandum and identifying additional op-
tions for further analysis. This meeting is one early forum in which
OPA can raise questions about the substantive advantages and dis-
advantages of the regulatory options that the program office pre-
fers. Because doing nothing is nearly always an option, this meeting
also presents an opportunity for the regulatory analysts to question
the need for any regulation at all.

In approximately 50 percent of the meetings, the policy office
takes a position that varies from that of the program office in "some
fairly major way."60 If the disagreement is strong enough, the policy
office drafts a separate memorandum for the meeting that sets out
the nature of the disagreement.61 The debate, however, is rarely ac-
rimonious at this stage. A decision to consider an option further is
merely a decision to devote analytical resources to studying that op-
tion; it does not mean that the agency must select that particular
option. High-level policy office personnel try to avoid putting issues
into a win-lose posture, preferring instead to use the Options Re-
view meeting as a "tutorial" in which they insist that the attendees
"are sure that they know what they are doing."62 On the other
hand, it is also possible that the lead office has so effectively man-
aged the work group process that the Options Review meeting be-
comes a "love-in" where no serious debate takes place, but this does
not happen very often. The policy office is responsible for drafting
a "closure" memorandum to document the results of the meeting.
The closure memorandum also serves as a vehicle for raising dis-
agreements for resolution by the Deputy Administrator.63

Occasionally, the Options Review meeting reveals gaps in the
available information that are so substantial that the Administrator
or Deputy Administrator concludes that the work group should
undertake additional data-gathering efforts before the upper-level
decisionmakers further narrow the options. In these relatively rare
instances, the matter is remanded to the lead office, and the Options
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Review process goes through another iteration after the work group
has assembled further information.64

The work group itself serves as the Options Review Committee
for Level II rules. Although the work group does not prepare a for-
mal Options Memorandum, the lead office includes a summary of
the options that the work group considered and rejected with the
final decision package. If a work group member believes that the
group has prematurely rejected an option, the member must first
attempt to resolve the disagreement with the lead Assistant Admin-
istrator. Failing this, the member may communicate the disagree-
ment to the steering committee for resolution by that body. If the
steering committee fails to achieve consensus, it refers the matter to
the Deputy Administrator and the relevant Assistant Administrators
for resolution.65

Steering committee and Red Border Review of
the decision package

After the Options Review process is completed, the work group set-
tles down to the task of assembling the "Decision Package." In addi-
tion to drafts of the proposed preamble and preliminary regulatory
analysis document, the Decision Package includes a decision memo-
randum outlining the options, detailing the pros and cons of each,
explaining why and when each option was rejected, summarizing le-
gally proscribed alternatives, and assessing the resources needed to
implement the rule. The work group's aim is to achieve consensus
on the options that go forward and, if possible, to agree upon a
single option to recommend to upper-level decisionmakers for the
Notice of Proposed Rulemaking.66

After sign-off by the lead office, the Decision Packages for major
and significant rules go to the steering committee for final review.67

The steering committee meeting performs the same function for
Level II and other rules that the Options Review meeting performs
for Level I rules. Members of the steering committee rarely suggest
options that have not already been identified at the work group
level, but an office may raise again an option that the lead office
rejected at the work group level.68 The steering committee is more
of a reviewing body than an institution for developing different so-
lutions to regulatory problems.69 In a decision package that raises
twelve to fifteen issues, the steering committee may play a signifi-
cant role in resolving two or three.70 The steering committee meet-
ing can end with an "agreement to disagree" on an issue, in which
case the issue is resolved at the Red Border Review stage.71
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Red Border Review is the formal senior management review of all

decision packages, including those for minor rules. It is normally
limited to the Assistant Administrator for Policy, Planning and Eval-
uation and the General Counsel, although other Assistant Adminis-
trators are welcome to participate.72 Usually at this point the parties
to any remaining disputes attempt to resolve as many as possible in
informal meetings, often at the Assistant Administrator level.73 The
policy office prepares an action memorandum for Red Border Re-
view that summarizes the important issues and disagreements that
arose in the steering committee review.74

Response to public comments

The agency procedures for responding to public comments are vir-
tually identical to the procedures governing the preparation of the
initial rulemaking and regulatory analysis documents. The project
officer in the lead office is responsible for assembling the public
comments and breaking them down as far as possible by issue.75

The agency often hires contractors to read and segregate the com-
ments. The comments are then distributed to the personnel who
drafted the portions of the documents that the comments ad-
dressed. The regulatory analysts in the lead office occasionally con-
sult the regulatory analysts in the policy office if the comments raise
difficult analytical issues.76 The project officer then calls a work
group meeting to discuss how the agency should respond to the
comments. The work group attempts to reach consensus on the
changes that should be made in light of the public comments.77 The
work group recommendations and dissenting opinions are then for-
warded to the steering committee and from there to Red Border
Review. Level I rules may be subjected to another Options Review
meeting if several alternatives are still available and if upper-level
input seems desirable.

The impact of regulatory analysis

The impact of regulatory analysis documents

The agency's RIA Guidelines prescribe a fairly modest role for reg-
ulatory analysis documents in the agency's decisionmaking process:

In view of the limitations of current analytical techniques and the
range of factors that may enter into decisionmaking, the RIA is
best viewed as a document that organizes information and compre-
hensively assesses the effects of alternative actions and the trade-
offs among them. The results should identify which regulatory
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alternatives are reasonable, while leaving considerable latitude to
decisionmakers in selecting the preferred regulatory approach.78

In actual practice, the regulatory analysis documents are even less
useful than the Guidelines suggest. The completed documents are
rarely available until after the work group has completed its work
on the rule and has agreed upon a recommendation. Under the
agency's typically tight schedules, the members of the work group
must make decisions without awaiting the completed document.79

Work group members do, however, have access to the preliminary
and final contractor and staff reports that form the basis for those
documents as soon as they are available to the analysts in the pro-
gram offices.80 As work on a document progresses, members of the
work group can identify analytical gaps and ask the regulatory ana-
lysts in the program office and their contractors to examine partic-
ular questions more carefully. When the document evolves in this
closely coordinated fashion, it can affect and be affected by how the
work group asks and answers important substantive questions, and
it can help weed out options that are clearly too expensive.81 In ad-
dition, the summaries of the RIA that accompany the decision pack-
age through steering committee and Red Border Review can also
have an impact on upper-level decisionmakers.82

For many of the agency's programs, it is unclear whether the
agency may base its decisions on the kind of cost-benefit analysis
that Regulatory Impact Analyses are supposed to provide. For ex-
ample, the statutory command to set primary NAAQSs at a level
that protects the public health with an adequate margin of safety
leaves little room for balancing considerations.83 The agency thus
faces a dilemma. Although Congress has made some considerations
irrelevant to the standard-setting process, OMB has insisted that
those considerations be made part of the regulatory analysis docu-
ments. If the Administrator considers the contents of those analysis
documents in making substantive decisions, reversal in the appellate
courts is possible.

EPA has resolved this dilemma by detaching the regulatory anal-
ysis document from the decision package when it goes to the Ad-
ministrator for signature.84 This seems disingenuous at best. The
evolving contents of the regulatory analysis document are available
to the work group, and they are often summarized in the trade
press, which the Administrator can read like anyone else. The work
group members undoubtedly rely on that information as they brief
the First Level Options Review Committee, the steering committee
and the Red Border Review Committee. If the considerations ex-
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plored in a regulatory analysis document are meant to be irrelevant
to the agency's decision, it borders on dishonesty to suggest that iso-
lating the ultimate decisionmaker from that document at the critical
moment of choice from among two or three narrowly contoured op-
tions effectively purges the agency decisionmaking process of those
considerations. The institution has considered costs and benefits,
and the advice that the Administrator receives orally from subordi-
nates reflects those considerations.85

The impact of regulatory analysts in individual program offices

With a few exceptions, the regulatory analysts in the program of-
fices are thoroughly incorporated into the decisionmaking process.
In many program offices the regulatory analysis branch is consid-
ered the equal of the other branches, and the regulatory analysts
participate fully in substantive decisionmaking. In other programs,
the role of the regulatory analysts seems limited to that of
information-provider.

The Office of Air Quality Planning and Standards. The N A AQS pro-
gram in the air office has two sets of regulatory analysts. The small
staff of analysts in the Ambient Standards Branch is thoroughly in-
corporated into the decisionmaking process, but it contributes little
in the way of innovative options and skeptical review. Its chief func-
tion is to manage the outside contractors and to draft the regulatory
analysis documents that the Administrator never sees.86

The analysts in the Economic Analysis Branch are inclined to be
more skeptical and to press market-oriented alternatives, but they
have traditionally played only a very limited role in the NAAQS
program. Although that Branch supplies the benefits, cost-benefit
and economic impact information for RIAs, the analysts in the
Ambient Standards Branch have the power to revise its work
product.

The regulatory analysts in the Economic Analysis Branch believe
that they have sometimes been cut out of the early problem charac-
terization stage of standard development, where they could have
had some input into the way that the agency went about gathering
data on the benefits of standards. The Economic Analysis Branch
analysts feel that by bringing some regulatory analysts into a pro-
gram office that is dominated by engineers and health scientists and
by excluding the regulatory analysts in the Economic Analysis
Branch, the Ambient Standards Branch has effectively co-opted the
regulatory analysis function. Changes in leadership within the air
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office and a growing recognition among the technical staff of the vir-
tues of benefits analysis, however, have reduced tensions somewhat.87

The Emissions Standards and Engineering Division, by contrast,
depends entirely upon the Economic Analysis Branch for virtually
all of its analysis on NSPSs and NESHAPs. The Branch primarily
analyzes the impact of EPA requirements on profits, jobs, and so
on,88 but it also undertakes an occasional generic benefits assess-
ment.89 For example, during the promulgation of a NESHAP for
maleic anhydride, the regulatory analysts suggested that the engi-
neers consider changing the feedstock for the plants. Although the
industry and the agency's engineers first reacted negatively, all but
two of the plants in the industry adopted the suggested change in
feedstocks within two years, because the change actually proved
more profitable than the existing process.90

Although the engineers usually defer to the economists in their
areas of expertise, they generally regard the Economic Analysis
Branch as a provider of information, much like an external contrac-
tor, rather than as a powerful decisionmaking entity. Although the
analysts rarely play an advocacy role, their analysis of costs, afford-
ability, and general economic impacts of individual standards can as
a practical matter determine the choice from among various techno-
logical options.91 The regulatory analysts therefore believe that an
important aspect of their role is to educate the engineers about the
nature and importance of economic considerations.92

The Office of Toxic Substances. The technical staffers and the regu-
latory analysts in the toxics office appear to have a cordial and mu-
tually supportive relationship. The analysts provide analyses of both
the costs and the benefits of several regulatory options, and they
usually play a large role in the decisionmaking process. They are
full-fledged members of the internal rulemaking teams and are re-
garded as "very thoughtful." This favorable assessment may stem in
part from the technical staffs impression that the regulatory ana-
lysts "have a good feel for the limitations of regulatory analysis." Yet,
the regulatory analysts are not hesitant to criticize the work of the
scientists and engineers, and they have occasionally suggested inno-
vative options to provide "more bang for the buck." Comprehensive
analytical rationality is especially appropriate in the toxics office, be-
cause the statute requires the agency to engage in cost-benefit bal-
ancing in deciding what regulatory actions it should take. The
program office is no doubt less resistant to cost-benefit balancing
when it is an everyday aspect of decisionmaking.93

The Office of Solid Waste. The regulatory analysts in the solid waste
office attempt to play at least three roles in the internal decision-
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making process. First, they attempt to quantify the cost and afford-
ability considerations that the technical staffs in the office use in
arriving at their "best engineering judgment." Second, they play
the role of "institutional skeptic" by attempting to sharpen the
thinking of the technical personnel and trying to make the regula-
tion drafters aware of a broader range of options. Third, they are
advocates for efficiency and free markets, while at the same time
recognizing that the solutions that the engineers arrive at are not
always inefficient.94

In the view of the solid waste office's engineers and scientists, the
most important role of the regulatory analysts is costing out options
that the technical staffs identify. They do not think that regulatory
analysts should play a large role in identifying options, and they be-
lieve that benefits analysis is still so rudimentary in the context of
hazardous waste regulation that it cannot have much impact on sub-
stantive decisions.95 Perhaps more than in any other program in
EPA, the analysts in the solid waste office face informational imped-
iments to good analysis; it is undeniably difficult to predict the
health and environmental effects of standards designed to prevent
hazardous wastes from leaching into the environment.96 Worse yet,
that office faces the most severe time constraints of any office in
EPA.97 Even the role of the regulatory analysts' economic impact
assessment is limited somewhat by the technical staff's view that cost
considerations cannot count for much in the decisionmaking process
when health concerns are at issue.98 For this reason, the solid waste
office is universally regarded in the policy office as the program
most resistant to comprehensive analytical rationality.

The Office of Drinking Water. In the drinking water office, the reg-
ulatory analysts are regarded as the "office intellectuals." They are
present on all important work groups, and they are frequent con-
tributors of options and cost-benefit analyses. The relationship be-
tween the regulatory analysts and the scientists and engineers
appears to be cordial and mutually supportive. According to one
high-level official, the regulatory analysts play a "very important
role" in the office's internal decisionmaking process. The two staffs
appear to be equals in the substantive decisionmaking process.99

The Office of Water Regulations and Standards. The regulatory
analysts in the water office play two important roles. First, they play
a "quality control" role in analyzing and critiquing the cost projec-
tions of the engineers. Second, they probe the cost data that the
engineers provide with an eye toward reducing the economic impact
of the agency's standards on particularly hard-hit industry seg-
ments. This might involve nothing more than exempting particular
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segments from the regulation or prescribing a lesser degree of con-
trol for those segments.100 Analysts in the water office believe that
their cost-conscious approach is necessary to offset the engineers'
fixation on technology.101 The analysts do not, however, appear to
be major participants in the internal decisionmaking process. They
have not put much effort into benefits analysis, and they have not
played a major role in developing larger innovative options such as
the "water bubble." They rarely act as institutional skeptics.

The impact of regulatory analysts in the Office of Policy Analysis

In most regulatory agencies, the central regulatory analysis office
might be characterized as a "mini-OMB," but in no other agency
does this description apply with greater force than in EPA. The pol-
icy office has evolved through several agency reorganizations into a
very powerful institutional force. It has been "consciously inte-
grated" into the internal rulemaking process.102 It participates in
every important regulatory decision; it relishes its role of institu-
tional critic and gadfly; it is not hesitant to provide its own informa-
tion and analysis; it is the chief institutional proponent of market-
oriented innovations; and it often has the ear of the two most
influential persons in the agency: the Administrator and the Deputy
Administrator.

Policy office analysts draft a few regulatory analysis documents
and manage economic impact consulting contracts for some pro-
grams that lack their own regulatory analysis staffs. Largely for his-
torical reasons, policy office analysts also draft the benefits sections
of the RIAs for some programs.103 In addition, the policy office pre-
pares analyses to support its institutional role on agency work
groups. For example, it prepares second-guess analyses that repeat
the analyses done by program offices, perhaps under slightly differ-
ent assumptions, to see if the two offices come up with similar re-
sults. It also prepares independent analyses for options that it
suggests in work group meetings.104 Perhaps most importantly, the
policy office has prepared Guidelines for the analysts in the pro-
gram offices to follow in drafting RIAs,105 and it has an ongoing
research program on techniques for assessing costs and benefits of
environmental regulations. Finally, policy office personnel are gen-
erally available to regulatory analysts in the program offices for con-
sultation on regulatory analysis questions.

The policy office plays a second important role in reviewing and
critiquing the regulatory analysis documents that the program of-
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fices prepare.106 In this role the policy office performs a quality
control function, and it attempts to ensure some measure of objec-
tivity and consistency.107 Policy office analysts interact routinely with
analysts in the program offices and with their contractors. Although
the policy office's role of critic sometimes breeds defensiveness in
program office analysts, the relationship on the whole seems sup-
portive and fruitful. This may be explained by the fact that the reg-
ulatory analysts share a common outlook. The similarities in
approaches that they take to regulatory problems in general may
form a common bond that prevents criticism from erupting into ac-
rimony. Indeed, it is not unusual for the regulatory analysts in the
program offices to form alliances with their counterparts in the pol-
icy office against the technical staff in their own programs.

Policy office analysts also attempt to suggest novel options and in-
novative regulatory approaches in an effort to counteract the ten-
dency of the technical staff in the program offices to focus upon a
single solution to a regulatory problem.108 Although program office
staffers do not always find policy office analysts helpful in identify-
ing realistic options,109 they concede that they do occasionally sug-
gest new permutations of previously identified options and provide
insights into how other programs in the agency handle similar
problems.110 Resource constraints, however, preclude the policy of-
fice from participating actively in the standard-setting activities of
some programs until relatively late in the process, after significant
new options are precluded.111

In both its review and participant roles, the policy office attempts
to force the program offices to think about what they are doing and
why they are doing it.112 Of all the functions mentioned by policy
office personnel, this is the one most intensely and consistently
stressed. Policy office analysts refer to the office as the "institutional
skeptic," a "devil's advocate," and the "chief critic and reviewer" of
the agency's regulatory activities.113 A former Deputy Assistant Ad-
ministrator for Policy, Planning and Evaluation opined that policy
office analysts should be "pushing decisionmakers' noses in the facts
and the principles that are or are not being followed" so that they
"know what they are buying into." If this educational effort is re-
duced to writing and made public in a regulatory analysis docu-
ment, it has the added value of informing the public of the reasons
for and consequences of the agency's decisions, and it thereby en-
hances public accountability.114

There is, of course, a presumption built into this view that the
agency decisionmakers do not ordinarily know what they are doing
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and why they are doing it. This presumption is not lost upon staff-
ers in the program offices, and they do not generally agree. Clearly,
this attitude can contribute to an adversarial relationship between
the regulatory analysis office and the program offices. Indeed, this
presumption is the nub of the differences between the two rulemak-
ing cultures. Without it, the regulatory analyst is little more than an
information provider. With it, the regulatory analyst becomes essen-
tial to the decisionmaking itself.

Yet, upon closer inspection, it is clear that many policy office an-
alysts view "rational decisionmaking" through their own special lens.
They cannot, for example, understand why an engineer would view
the installation of an effective pollution reduction technology as an
end in-and-of-itself, apart from any measure of the benefits of the
pollution removal that will result.115 But it is unfair to characterize
this as a mindless bureaucratic act. The engineer may have devoted
considerable attention to the matter and have very comprehensible
reasons for viewing the installation of a technology as an end in
itself; they are just not reasons that regulatory analysts generally
consider valid. More importantly, the engineers' approach is often
compelled by the agency's statute, in which case the Office of Gen-
eral Counsel may insist that the analyst's worldview must take a back
seat. Program office staffers complain that policy office analysts at-
tempt to second-guess their technical judgments, although they rec-
ognize that these judgments often have a large policy component. In
addition, program office staffers often view the policy office's insis-
tence upon additional analysis merely as an excuse to delay the issu-
ance of rules.

The view that the policy office is more concerned with substance
than analysis has a sound basis. Many regulatory analysts in that of-
fice believe that they should play the substantive role of "explicit
advocate for efficiency."116 For example, the policy office engaged in
a decade-long battle with the air and enforcement offices over
whether the agency should allow an emissions trading idea called
the "bubble" for new sources in areas that do not currently meet the
National Ambient Air Quality Standards. The policy office argued
that it is more efficient to allow companies to offset increased emis-
sions that result from modifications of existing facilities with reduc-
tions from other facilities in the same plant, rather than meet
technology-based emissions limitations for the entire plant. The air
and enforcement offices argued that such bubbles are very difficult
to enforce and often represent no net reductions in emissions.117
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This commitment to efficiency often makes the regulatory analyst

an advocate of less regulation as well, because regulatory analysts
tend to place relatively more emphasis on efficiency than on public
health and environmental protection.118 The cost-effectiveness cut-
off suggested by OMB and EPA regulatory analysts for NESHAPs,
for example, derived directly from the subjective value that those
offices placed on human life. In the case of the Benzene NESHAP,
OMB and EPA's policy office used $1,000,000 for the value of a hu-
man life in reaching a cost-effectiveness cutoff of approximately
$1,000 per ton for volatile organic carbon compounds.119 This de-
termination did not address how the agency thought about prob-
lems; it was the essence of the public policy choice itself.

For similar reasons, the analysts in the policy office tend to prefer
state and local solutions to environmental problems, rather than so-
lutions imposed at the federal level. For example, when the agency
was considering a generic rule regulating emissions of several or-
ganic chemicals from many different kinds of plants, the program
office risk assessments revealed that some plants posed high individ-
ual risks in the areas immediately surrounding the plants but rela-
tively low overall risks to the general population. Whereas the air
office argued in favor of promulgating a national standard, the pol-
icy office preferred leaving the matter to state and local agencies. 12°

The regulatory analysts who stress the policy office's advocacy role
recognize that there is a tension between this role and the roles of
information provider, neutral reviewer and identifier of innovative
options.121 Because of this role conflict, upper-level decisionmakers
generally recognize that the office's "neutral" advice must be taken
with a grain of salt.122 There may also be a conflict between this role
and the position adopted by Congress in the agency's statute, thus
creating a tension between the policy office and the Office of Gen-
eral Counsel. The agency's attorneys are responsible for ensuring
that the agency's rules survive judicial review, and they know that
beneficiary groups will not tolerate policy office attempts to elevate
efficiency concerns over other statutory goals.

The degree to which the policy office and its predecessors have
been influential in determining the agency's substantive output
has varied through the years. During the Carter Administration,
the office effectively served as a brake upon some of the more rad-
ical program office proposals, and it even advanced some signifi-
cant regulatory reform techniques, such as the much-debated
bubble concept for allowing modifications of existing sources of air



260 Structuring regulatory analysis
pollution to avoid new source review. But Administrator Costle was
fundamentally a regulator of the techno-bureaucratic stripe.123

Administrator Gorsuch was an avowed deregulator, and she was will-
ing to listen to agency analysts only to the extent that they con-
firmed her predisposition not to regulate. Because this was more
often the case than not, the policy office was much more powerful
during her tenure. Still, many analysts believed that their work
product was used not so much as a tool for reaching the best
decisions as a way to justify after-the-fact decisions reached on other
grounds.

The analysts in the policy office achieved their zenith during the
second Ruckelshaus administration. Both the Administrator and his
very active deputy were strong proponents of analysis. Even though
neither sought explicitly to steer the agency away from regulation,
both listened carefully to agency analysts and paid attention to reg-
ulatory analysis documents. The program offices were well aware of
the fact that the policy office had the ear of the Administrator. Dur-
ing this time, agency analysts were probably its most powerful insti-
tutional actors. As one high-level analyst put it: "The culture was
very supportive of the second opinion from the policy shop. You got
awards for playing that role."124

During Administrator Thomas's years, at the end of the Reagan
Administration, the analysts slipped a notch in influence. Prior to
becoming Administrator, Thomas had been Assistant Administrator
for a program office, and he had been on the receiving end of many
policy battles with the policy office. Many analysts in the agency feel
that although Administrator Thomas still relied heavily upon analy-
sis, he was much more inclined than his predecessor to be per-
suaded by techno-bureaucratic thinking. Agency analysts began
more often to play the part of the "honest broker," attempting to
provide an "intellectual predicate" for agency action.125

This role change may in the long run enhance the influence of
the policy office on the program offices. Although the relationship
is still very much adversarial, the honest brokering has dispelled to
some degree the program offices' initial distrust of comprehensive
analytical rationality. For example, many program officials in the
air office initially regarded benefits analysis as a thinly veiled excuse
for relieving regulated industries of burdensome pollution control
technologies. But the experience with the Lead Phasedown and
Particulates RIAs convinced many that benefits analysis could be
applied neutrally to support their philosophical positions.126 If this
trend continues, the agency's analysts may become more influen-
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tial through their ability to persuade the program office staff of
the virtues of analysis before matters get elevated to high levels in
the agency.

Conclusions
EPA's unique Options Review process has facilitated the incorpora-
tion of comprehensive analytical thinking into the agency decision-
making process in several ways. First, it retains the team model's
capacity to bring different perspectives to bear upon information-
gathering and data evaluation. Second, by forcing lower-level staff
to analyze a set of realistic options prior to the Options Review
meetings, it naturally expands their horizons. Third, by giving the
regulatory analysts and the technical staff a day in court before
the highest level agency decisionmaker early in the process while
many options are still alive, it interjects a creative adversarial note
into the agency deliberations thereby reducing the potential for
"groupthink." Fourth, the process reduces the risk of alienating
the program office staff, because the Deputy Administrator hears
both sides of all arguments and often decides issues in the presence
of the staff, and not later after an opportunity for "insider"
lobbying.128 Fifth, by forcing all branches of the agency to identify
options early in the process, it helps ensure against the "late hit"
phenomenon, where one office brings up an option very late in the
process and urges the program office to slow down the process
while that option is being considered.129 Finally, to the extent that
the Administrator or Deputy Administrator is a proponent of com-
prehensive analytical rationality, the Options Review process can
move the agency toward that way of thinking and away from techno-
bureaucratic rationality.

The agency has, however, experienced a few problems with the
Options Review process. On some occasions, each side to a debate
has read the closure memorandum for an Options Selection-
Rejection meeting to seal a victory for its point of view. On other
occasions, one office has disagreed with the closure memorandum's
interpretation of the outcome of the meeting.130 The fact that the
policy office is charged with drafting the closure memorandum ex-
acerbates the problem, because that office is often an active partici-
pant in the debates before the Options Review Committee.

Although the Options Selection-Rejection meeting is very effec-
tive in selecting a few options from among the alternatives sug-
gested by the work group, the participants at those meetings rarely
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identify new options that the work group participants failed to dis-
cover. The meeting can result in the selection of variations of one or
more of the suggested options,131 but at times such variations are
little more than "window dressing."132

The Options Review process may force closure too rapidly on
very important issues. A single three hour meeting with the key
staff and the Administrator or Deputy Administrator may not be
sufficient to air all of the important issues. The Administrator may
want time to mull over the arguments pro and con in private or with
a few trusted advisors, rather than decide issues with enormous con-
sequences on the spot. The Options Review process is probably not
appropriate for "mega-issues."133

Finally, the Options Review process demands a lot of the time of
the Administrator or the Deputy Administrator. Yet, the key to its
success is their willingness and ability to devote the time and intel-
lectual effort necessary to prepare for the sometimes grueling
sessions.134 Absent such dedication, the process will no doubt rap-
idly devolve to the team model that governs Level II rules.

Despite the problems, the hybrid model appears to be an ex-
tremely effective policy communication vehicle and it has forced
low-level employees to cast their nets broadly for alternatives to stan-
dard ways of writing rules. These considerable virtues warrant the
additional high-level time and effort that the process demands.



CHAPTER 17

Selecting the right model

The foregoing analysis of the five most prominent models for struc-
turing regulatory analysis into the decisionmaking process suggests
that no single model is best for all regulatory programs. Different
agencies have different degrees of discretion; different programs
have different levels of complexity; different agency heads have dif-
ferent management styles; and the likelihood of attracting high-
quality technical and analytical personnel varies from agency to
agency. Hence, rather than attempting to prescribe a single "best"
approach to incorporating regulatory analysis, this chapter will fo-
cus upon the considerations that might guide a particular agency
toward one or another of the available models.

The hierarchical model is well suited for agencies that regulate
according to statutes that articulate clear policy goals and provide
very little agency discretion. It is probably best adapted to agencies
engaged primarily in "economic" regulation where costs and bene-
fits analyses demand the same kind of expertise and can easily be
reduced to the same units. The hierarchical model will not be as
useful for agencies engaged primarily in social regulation, where
gathering information on costs and benefits might require an en-
tirely different mix of training and skills. This may explain why
the Food Safety and Inspection Service in USDA, which is one of
the few agencies in that department with large consumer protec-
tion responsibilities, appears to be evolving away from the hier-
archical model that characterizes most of the other agencies in the
department.

Because the hierarchical model lacks a designated institutional
skeptic, it will function best in a standardized regulatory context in
which there are few realistic options and there can be little dispute
over the validity of the available information. It is not well suited for
regulatory programs that are highly controversial and for which
most important rules will be subjected to intense public scrutiny and
executive and judicial review. Similarly, the hierarchical model may
not work well in programs that must deal with large data gaps and
highly uncertain predictive models. In such wide open regulatory
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contexts, where costs and benefits are not easily reduced to a com-
mon coin, the decisionmaking process can usually profit from a
healthy debate between the technical staff and the skeptical staff of
a separate regulatory analysis office.

The outside advisor model is better adapted to regulatory pro-
grams in which information and analysis on costs and benefits is
helpful to the decisionmaker on occasion, but rarely outcome-
determinative. It is therefore well suited for wealth redistribution
programs and statutes that place economic feasibility concerns on a
lower plane. The outside advisor model is not well adapted to new
or controversial programs in which an analyst could be useful in
identifying innovative options that could reduce conflict. Because
the analyst in the outside advisor model is not allowed to be an ad-
vocate for any particular policy outlook, that model may be most
useful in programs where the analyst's market-oriented policy orien-
tation runs counter to statutory directives. The model uses the regu-
latory analyst's information-analyzing talents without allowing the
analyst to advocate policies that would in effect usurp legislative
policy prescriptions.

The team and adversarial models are very similar in the extent to
which they make use of the analyst's data-gathering abilities. Both
models are well suited for bringing comprehensive analytical ratio-
nality to bear upon complex regulatory programs in which many
perspectives are relevant to the decisionmaking process. They are
both useful in programs that require the agency to base its decisions
upon a comprehensive assessment of all the relevant information on
the costs and benefits of many regulatory options.

The adversarial model may be slightly more effective in using the
regulatory analyst in his or her information-provider role, because
it allows the analyst to undertake an independent review of the
relevant literature and draft a separate document. The regulatory
analyst in the team model is expected to provide all available infor-
mation to the rest of the team members for use in drafting rule-
making documents, but the analyst may be inclined to rely upon the
program office for most information. A fully independent data-
gathering effort by the regulatory analyst under the adversarial ap-
proach may turn up more useful information than the team effort.

Both the team and the adversarial models allow the regulatory
analyst to play an options-identification role. The adversarial model,
however, is structured to guarantee friction when the analyst identi-
fies options. Because of the resource constraints and the structure of
the model, the analysts are not likely to suggest innovative options
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until rather late in the process after the program office has ex-
pended considerable effort in identifying, narrowing and analyzing
options. If the analyst's options vary significantly from those of the
program office, that office is likely to be very resistant to slowing
down the process to reanalyze the new options. The result is either a
slow process or a process that does not effectively use the options-
identification role of the regulatory analysis office.

The team model, by contrast, allows the regulatory analyst to sug-
gest options early in the evolution of a rule, before the program
office has settled upon and studied a particular set of options. Be-
cause the analyst can approach the options-identification task as a
helper, rather than as an adversary, the other members of the team
are likely to be more receptive to the analyst's suggestions. There is
less chance that the analyst will be forced to elevate a dispute to
higher levels in the decisionmaking process.

On the other hand, the team model may reduce the range of op-
tions available to the upper-level decisionmakers. The consensus-
building process that is inevitably part of the team approach may
exclude controversial options before upper-level decisionmakers
have had an opportunity to explore them. The adversarial model
often insists that upper-level decisionmakers consider a broad range
of options in order to resolve disputes between the two offices. Be-
cause of its consensus-building tendencies, the team model may not
be well suited for strong agency executives who desire to have a sig-
nificant degree of input into the actual process of defining and re-
jecting regulatory options. It is better suited to a busy manager who
is inclined to trust the technical staff.

The great virtue of the hybrid model is its ability to interject
upper-level input into the team setting through the Options Review
process. The hybrid model both forces the teams to search for op-
tions to traditional approaches and maximizes the discretion of
upper-level decisionmakers to select from among those options.

The team, adversarial and hybrid models can more effectively use
the regulatory analyst as an institutional skeptic than the outside
advisor and hierarchical models. The adversarial model may give the
analyst a greater incentive to be critical of the work of the program
office staff, but this advantage may come only at a significant loss of
institutional harmony and some risk of technical error. The creative
tension of the adversarial or hybrid models may dissolve into de-
structive backbiting.

All three models are also effective vehicles for the regulatory an-
alyst's advocacy role. Under the team model the regulatory analyst
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has an opportunity to advocate efficient approaches during the
team meetings. Similarly, the adversarial model allows the regula-
tory analyst to argue for efficient options in debates with the pro-
gram office. The hybrid model encourages consensus-building at
team meetings but encourages adversarial debates at the critical
high-level Options Review meetings. All three models will be useful
in programs in which the ultimate decisionmakers have fairly broad
latitude to make decisions based upon a rough balance of costs
and benefits.

Because of the team and hybrid models' tendency toward compro-
mise at low bureaucratic levels, however, the adversarial model may
result in the clearest articulation of the efficiency considerations in-
volved in a rulemaking effort. The adversarial model may therefore
be better suited to an agency that faces complicated regulatory
problems about which the clash of competing perspectives could be
illuminating to upper-level decisionmakers. The adversary model is
resource-intensive, however, and an agency adopting it should be
prepared to devote significant resources to the process. The team
model may be better suited to an agency that has to reach many
important decisions under relatively tight time constraints.

The adversarial and hybrid approaches also presume that upper-
level decisionmakers want to be closely involved in important day-
to-day decisionmaking and are willing to devote a relatively intense
level of continuous attention to important rulemaking efforts. Un-
der the adversarial model, the upper-level decisionmakers must be
willing to keep "up to speed" with important rulemaking efforts,
and under the hybrid model they must be "quick studies" in prepar-
ing for Options Review meetings. The adversarial model may be
most appropriate for relatively small agencies that deal with only a
few very important and very complicated rulemaking initiatives in a
given year. For large agencies whose busy leaders cannot follow care-
fully the development of rules in subordinate decisionmaking units,
the hybrid model may be the better approach. The team model is
best for decisionmakers who prefer to delegate authority.

Finally, the team, adversarial and hybrid models can allow the reg-
ulatory analysts to become influential determinants of agency policy.
Agency analysts are not likely to play that role at all under the out-
side advisor model. The team model allows representatives from the
policy office to participate fully in the deliberations of the subordi-
nate decisionmaking entities. They can advocate that the agency
adopt a particular option, and this advocacy can extend to presen-
tations before high-level working groups and before the ultimate
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decisionmaker. Likewise, regulatory analysts under the adversarial
model can advocate particular policies in the internal agency de-
bates that typify that model. The hybrid model gives analysts the
opportunity to influence policy at both the team level and the Op-
tions Review level.

The team model, however, may give the regulatory analysts more
influence upon agency decisions in the long term. The pressure to-
ward compromise and consensus that the team model exerts upon
team members ensures that the recommendations of the teams will
in the long run reflect to some degree the policy preferences of the
agency's regulatory analysts. By contrast, the regulatory analysts
may acquire only erratic influence under the adversarial and hybrid
models as upper-level decisionmakers who share the perspective of
the analysts come and go.

The primary message of Part III is that agency managers must
pay attention to agency structure if agency analysts are to function
effectively in their assigned roles. Because the internal decisionmak-
ing structure will vary, perhaps considerably, depending upon the
roles that upper-level decisionmakers want their regulatory analysts
to play, there is no particular structure that is best for all agencies at
all times. The foregoing discussion has attempted to identify some
considerations that should guide institution builders in structuring
regulatory analysis into the decisionmaking process. The ultimate
choice belongs to the agency managers.
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Review of regulatory analysis





CHAPTER 18

Office of Management and Budget review
of regulatory analysis

Rather than leaving regulatory analysis entirely to the agencies, Ex-
ecutive Order 12,291 assigned an important review role to the Of-
fice of Management and Budget (OMB). It empowered OMB to
designate any minor rule as "major" and to waive regulatory analysis
requirements for any major rule. OMB was given authority to iden-
tify "duplicative, overlapping and conflicting rules" and rules that
were "inconsistent with the policies underlying" the Executive Order
and to require "appropriate interagency consultation to minimize or
eliminate such duplication, overlap, or conflict." Finally, the Execu-
tive Order required OMB to "[m]onitor agency compliance" with its
requirements and to "advise the President with respect to such
compliance."1 AH regulations and all RIAs accompanying major reg-
ulations are reviewed by desk officers in OMB's Office of Informa-
tion and Regulatory Affairs (OIRA), and most RIAs are also
reviewed by a separate group of "superanalysts" in OIRA that set
the analytical agendas for all executive agencies. Disputes between
OMB and the agencies have been resolved by a vague process that
includes the White House.2 In practice, the vast majority of disputes
are resolved in the informal give and take of day-to-day interactions.

The relationship between OMB and most executive agencies can-
not fairly be characterized as a cooperative pursuit of common ends.
To the contrary, it is typically highly adversarial and often acrimoni-
ous. According to a former Deputy Administrator of OIRA: "We
yell and scream, jump up and down, do whatever we can to get
them to listen to us."3 Disputes between OSHA and OMB have been
especially bitter.4 OMB officials generally regard OSHA as one of
the greatest offenders of the principle that comprehensive analytical
rationality should govern regulatory decisionmaking, and OSHA of-
ficials — at least at the staff and midmanagement levels - almost uni-
versally regard OMB as an officious intermeddler. The relationship
between EPA and OMB has not been much more harmonious. Al-
though EPA has a reputation for being one of the most analytical
agencies in the federal government, OMB personnel feel that too
many important EPA decisions lack a sufficient analytical basis.5
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EPA employees, on the other hand, strongly believe that OMB at-
tempts to usurp the agency's delegated authority. In one extreme
instance one hundred EPA professionals signed a letter to the EPA
Administrator demanding to know whether "all future decisions on
risk control are to be made by OMB in private consultations with
special interests who are not identified on the public record."6

Of the agencies studied here, only the agencies in DOT seem to
have a reasonably amicable relationship with OMB. Most disputes
between DOT agencies and OMB involve minor matters and
amount to "silly disagreements" that are relatively easily worked out
at the staff level. When OMB and DOT have disagreements over
regulatory policy, they are almost always resolved at the staff level.
The agency staffs generally attempt to accommodate OMB com-
ments and seek to work OMB's concerns into the rulemaking or reg-
ulatory analysis documents, rather than delaying the rulemaking
effort further.7 At least in the case of NHTSA, the relative harmony
may be attributable to the fact that the head of the agency for much
of the Reagan Administration was formerly the desk officer for
NHTSA at OMB.

Tiffs between OMB and the agencies frequently break out in the
press, and the worst disputes become the subjects of congressional
investigations. In part, this poor relationship reflects the reluctance
of bureaucrats to be reined in by politically accountable officials. In
part, it is a predictable manifestation of institutional "turf battles"
between the Director of OMB and Cabinet Secretaries. And in part,
it is a battleground in a more profound struggle between Congress
and the Executive branch over control over executive agencies. Yet,
on a somewhat more abstract plane, it reflects the same clash of
rulemaking cultures that was described in Part I.

This chapter will first describe OMB's formal role. Next it will
examine several issues over which OMB and the agencies have dis-
agreed in an attempt to convey a feel for the institutional and philo-
sophical posture of OMB analysts in interagency debates. The
chapter will then explore some of the advantages and disadvantages
of OMB review, and it will conclude with an assessment of the roles
that OMB has played in the rulemaking process in EPA, OSHA, and
the agencies in DOT and USDA.

OMB's formal role
OIRA has a staff of about forty professionals with training in sub-
jects ranging from math to public policy administration. Fifteen of
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the forty have backgrounds in public policy and eight have econom-
ics and finance backgrounds. The vast majority of OIRA profession-
als have advanced degrees.8 The OIRA staff has assumed a general
supervisory role over the preparation of regulatory analyses in the
executive agencies. In this connection, OIRA analysts read RIAs,
challenge assumptions, critique analytical efforts, suggest areas
where more data are needed, and generally play on a government-
wide level the roles that agency analysts play within their own
bureaucracies.9 During the 1980s OMB also assumed a considerably
more controversial substantive role of ensuring that regulations
complied with the Reagan Administration's generally antiinterven-
tionist regulatory policies, sometimes with little regard to the agen-
cies' statutory commands. OMB has continued to play a deregula-
tory role in the Bush Administration.

Although several agency procedural memoranda specify a partic-
ular office as the official OMB liaison, in practice interaction occurs
at all levels within the agencies.10 In probing questions about the
quality of data or the validity of interpretations, OMB analysts and
desk officers usually interact with fairly low-level agency officials; on
questions of great moment, higher-level officials in OIRA will meet
with high-level agency officials. Yet, although OMB and the agen-
cies have, in practice, reached an accommodation that facilitates in-
formal interaction, this very informality tends to render ambiguous
formal lines of authority within agencies, sometimes leading to ques-
tions about who is really in charge. This tendency toward erosion of
agency autonomy is especially distressing to beneficiaries of regula-
tion who generally perceive OMB to be a politically motivated en-
emy of congressionally articulated policy goals.

One of the most frustrating aspects of OMB review for agency
analysts is the absence of any formal criteria for that review func-
tion. Many agency analysts believe that OMB exercises uncon-
strained discretion to find fault with their analyses, and they often
wonder by what criteria a good faith effort to comply with the Ex-
ecutive Order's requirements is judged a "good" or "bad" analysis. A
former high-level OIRA official, Mr. Thomas Hopkins, described
OMB's analytical review role as follows:

On the first level, we use common sense. If a reasonably intelligent
lay person is reading through the supporting documentation for
the rule, could he reach the same result? Is there a reasonably
clear documentation of the major effects? If we can't tell what is
going on, we send it back. We look for objectives, alternatives,
costs, and benefits.
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On the next level (it is like gradually lifting the layers) we ask how
confident we can be that the way in which costs and benefits were
identified and ascertained is sensible. How does the rulemaking
relate to research that we are aware of and other analytical exer-
cises we have seen?
We then do a cost effectiveness check. For example, what is the
cost per pound [of a pollutant] removed and how does this com-
pare with other regulations that remove the same pollutant? All of
this requires some experience.
Occasionally, we have the luxury of getting into sophisticated is-
sues, such as calculating the discount rate and how sensitive the
predictions are to the discount rates. Unfortunately, we do not al-
ways have time for this.
We look for instances in which the agency has mixed transfer costs
with dead weight efficiency. We check to see whether the valuation
techniques hold together.11

One upper-level desk officer in OMB, Ms. Gail Coad, said that she
looked for "red flags" that indicated the agency had taken a wrong
turn.12 Another analyst reviewed analyses as if they were submis-
sions for publication in a journal; "objectivity" and "reproducibility
of results" were the desiderata.13 Some OMB analysts believe that
once agency decisionmakers reach a decision to move forward with a
particular version of a rule, the agency's position is set in stone, and
agency analysts bend every assumption and inference in the direc-
tion necessary to support that outcome.14 To some extent, then,
OMB analysts view their role as acting as a check against the abuse
of analysis. There is no easy way to write formal criteria for this role
of policing for intellectual honesty. It is rather like the role of the
courts in identifying unprotected pornography in First Amendment
analysis — they know it when they see it.

Agency experience with OMB review
Because the experience of the executive agencies with OMB review
is mixed, it is dangerous to generalize about the role that OMB
plays in the analytical process or about the quality of that review.
Nevertheless, some issues have emerged with sufficient frequency
that the experience of OMB-agency interaction may be mined for
some generally applicable observations. The following discussion
will examine several controversies between OMB and agencies over
analytical methodologies in an attempt to determine the impact
that the superanalysts in OMB have had on regulatory analysis in
the agencies.
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Value of life

Although many agencies are reluctant to put an explicit value on a
human life for purposes of cost-benefit calculations, OMB has occa-
sionally delayed agency actions because they implicitly valued hu-
man lives too highly. For example, when an OSHA regulation
implicitly valued a construction worker's life at $3.5 million, OMB
argued that $1 million was more appropriate.15 OMB has also
joined some EPA analysts in arguing that National Emissions Stan-
dards for Hazardous Air Pollutants should not be set at a level
where the cost per life saved exceeded $400,000.16 More recently,
OMB objected to an EPA rule for hazardous waste incinerators on
the ground that it would have cost $288 million for every statistical
cancer avoided. OMB argued that $300,000 to $700,000 was a more
appropriate measure of people's willingness to pay to avoid the risk
of cancer.17

Discount rate for valuing the future

A major source of controversy between OMB and the agencies is
how the future benefits of regulation should be discounted in cost-
benefit analysis. Although it is customary to discount the future ben-
efits of resource projects to present value, we saw in Chapter 9 that
many beneficiaries of regulation and even some economists have
doubts about the appropriateness of discounting future health and
environmental benefits. OMB does not share these doubts, and it
has consistently demanded that agencies use a very high 10 percent
discount rate for this purpose. OMB has, for example, urged EPA
to monetize the lives saved by protections against an environmental
carcinogen and to reduce the net benefit to present value across the
carcinogen's latency period, even though this greatly reduces the
dollar value of such protections."18

Uniform carcinogen policy

Nowhere are the uncertainties involved in health and environmental
regulations more apparent than in attempts to regulate human ex-
posure to carcinogens. Most observers recognize that policy must fill
the factual gaps,19 but the critical question is what policy shall be
used. In early 1983, OIRA decided to replace the existing Carter
Administration carcinogen policies with a new Reagan Administra-
tion carcinogen policy that was less risk averse. The head of OIRA
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complained that "[w]hen you can measure the risk in terms of one
molecule per billion, we can't simply adopt a policy that wherever
we find a molecule we will spend whatever is necessary to get rid of
it."20 OMB created a new "risk management group" composed of
representatives from several agencies and headed by OMB to review
all cancer policies of all agencies. An OMB official said that the pri-
mary purpose of the group was to make a value judgment about the
carcinogenic risks that were "allowable risks for society." OMB
planned to refer all regulations involving carcinogens to the group
for advice on whether they complied with the requirements of Ex-
ecutive Order 12,291.21

The agencies reacted to the new OMB initiative in late 1983 by
forming their own Risk Management Council composed of repre-
sentatives from five agencies with responsibilities for regulating car-
cinogens. OMB had the last word, however, soon after the 1984
election when a permanent risk assessment work group that in-
cluded OMB was formed under the Cabinet Council on Natural Re-
sources and Environment. The dispute was paralleled in the House
of Representatives, which was debating whether to exclude OMB
from a risk assessment board that would have been established by a
pending bill. Officials from EPA and other agencies secretly urged
House committee members to exclude OMB from the board.22

On the theory that it was better to have "OMB in the tent, pissing
out, rather than outside, pissing in,"23 EPA began to develop less
conservative ways to express cancer risks to replace its traditional
upper-bound estimates. EPA also agreed to reopen other risk assess-
ment issues, such as whether the linear "one-hit" model for risk ex-
trapolation is the most appropriate model and whether risks can be
extrapolated from mouse to man.24 In the meantime, EPA contin-
ued to use conservative assumptions and models in individual rule-
making initiatives.25 The net result was a draft carcinogen policy
that retreated only slightly from the Carter Administration position.
OMB held up these rules for months to press its case that they
were too risk-averse,26 and its 1986-7 Regulatory Program publicly
blasted EPA for using "conservative assumptions and upper-bound
estimates" in its carcinogen risk assessments.27 OMB was also critical
of the agency for stating explicitly that it would "err on the side of
public health" in assessing cancer risks.28

Although one may quarrel with OMB's attempt to characterize its
carcinogen initiative as an effort to establish "scientific" principles, it
is hard to fault the effort to achieve the implementation of uniform
policies for addressing science/policy questions in all agencies. If the
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Reagan Administration wanted to be less risk averse than the Carter
Administration, it was free to do so, so long as that did not violate
the statutes that the agencies were implementing. For example,
many EPA statutes require it to "err on the side of public health,"
and it would therefore be unlawful for the agency to follow OMB's
demand for a different risk assessment policy. The experience also
demonstrates that agencies are capable of defending their "turf." Al-
though it is impossible to declare a winner in the battle over carcin-
ogen policy, the experience demonstrates that OMB is not always
the powerful engine for social change that regulatory reformers de-
sire and that regulatory beneficiaries fear.

Uniform cost-effectiveness cutoffs for technology-based standards

Invariably, one of the factors in choosing a technology for a
technology-based standard is the cost of installing it, but the statutes
are generally vague about how much cost is too much. Agencies can
facilitate comparisons among industries by calculating the cost-per-
ton-of-pollutant-removed for various alternative technologies and
comparing that to the cost-per-ton imposed by other technology-
based standards. Disputes have arisen, however, when OMB has at-
tempted to use this cost-effectiveness measure more ambitiously
to specify more or less uniform "cost-effectiveness cutoffs" for all
technology-based standards dealing with a single pollutant. In set-
ting "best conventional control technology" standards under the
Clean Water Act, for example, OMB objected to EPAs proposal to
use a cutoff of $1.15 per pound of pollutant removed and insisted
that the appropriate level was in the $.20 to $.60 range.29 EPA and
OMB have also argued about the "cost-per-ton" cutoff for new
source performance standards promulgated under the Clear Air
Act. EPA maintained that $2,000 per ton of volatile organics was an
appropriate cutoff; OMB argued that $1,000 per ton would be
more reasonable.30 These disputes are not so much about analytical
techniques as about the substantive question of how expensive
technology-based standards should be.

De minimis risk cutoffs

OMB has consistently attempted to force agencies to adopt what
OMB considers to be consistent positions with respect to levels of
risk that are deemed acceptable.31 For example, OMB and EPA
have debated whether EPA should establish uniform risk levels for
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toxic substances below which the agency would not regulate. OMB
concluded that EPA uses a de facto cutoff of one-in-a-million for
carcinogen risks, refusing to require the installation of risk reduc-
tion technologies that would reduce risks below this cutoff.32 Al-
though Administrator Thomas admonished his staff not to rely up-
on such rules of thumb to limit regulatory options, OMB insisted
that the agency use a one-in-one-hundred-thousand cancer risk cut-
off.33 In objecting to EPA regulations for hazardous waste cleanups,
OMB has consistently objected to including one-in-one-hundred-
million risks as within the appropriate range of risks for consider-
ation and has insisted that one-in-ten-thousand risks should be
considered.34 Similarly, OMB and the Food and Drug Administra-
tion have skirmished over whether FDA should take a de minimis ap-
proach to regulating carcinogens under the Delaney Clause, which
prohibits the deliberate addition to food and cosmetics of substances
found to be carcinogenic in laboratory animals.35 According to OMB
and some analysts within FDA, the agency should allow dyes in
foods when the assessed risks are small enough, even though this
might violate a strict reading of the Delaney Clause. Once again, this
position is more substantive than analytical.

"Best case'9 versus "Worst case" estimates

OMB analysts argue that agencies should use best estimates, reflect-
ing the most likely possibilities, rather than highly unlikely worst
case risk estimates on the plausible theory that worse case estimates
bias regulations in the direction of greater stringency.36 In com-
menting upon EPAs carcinogen assessment guidelines, OMB criti-
cized the agency for adopting the stance that it would "err on the
side of public health." OMB urged EPA instead to adopt the posi-
tion that "[w]hen there is uncertainty in the scientific facts the ex-
posure estimate will characterize this uncertainty" and "[i]n calcu-
lating potential risks to the public health and safety, the Agency
intends to be realistic in characterizing exposures."37

Agency officials responded that responsible government agencies
must at least consider the worst case before allowing the public to
be exposed to substances that pose such risks. Administrator Ruckels-
haus observed that when "reasonable worst case analysis suggests a
potential for significant risk, EPA believes the prudent approach is
to limit exposure until data necessary to assess risks accurately
are developed."38 Noting that OMB often insists that agencies use
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worst case estimates for calculating the costs of regulations,39

some agency analysts wondered about the impartiality of OMB's
position.

Advantages and disadvantages of OMB review
The absence of formal criteria for OMB's review function hinders
attempts at evaluation. Apart from anecdotal evidence like the fore-
going examples, the evaluator is left largely to the opinions of the
people in the agencies whose work OMB reviews (an obviously bi-
ased source) and outside observers (many of whom also have a stake
in the issue). The following discussion of the pros and cons of OMB
review will set out the facts and the opinions of those who have
spoken on the question and allow the reader to form his or her own
conclusions. How one stands on this question depends upon the an-
swers to broader questions of the appropriateness of governmental
intervention into private arrangements and the institutional locus of
power over regulatory agencies under the constitutional principle of
separation of powers.

Advantages of OMB review

Quality control. Frequent readers of RIAs (probably a very tiny class
of persons) know that they are quite uneven in quality. Although
many represent quite credible attempts to bring comprehensive an-
alytical rationality to bear on rulemaking initiatives, many are mere
window dressing. OMB analysts, who review all RIAs, are in an ideal
position to perform a valuable quality control function. Because
OMB operates at a higher institutional level than analysts in individ-
ual agencies, OMB should be able to attract the highest caliber ana-
lysts from the top schools of public policy. OMB analysts can be
superanalysts, charged with the task of monitoring agency compli-
ance with state-of-the-art analytical techniques.

Coordinating agency approaches to analysis. Regulatory analysis has
not yet achieved that professional status where its practitioners fol-
low common norms and adopt uniform approaches to their work.
As a consequence, analytical techniques vary from agency to agency.
Although centralized review cannot eliminate all inconsistencies
among the agencies, it can help achieve a sufficient degree of uni-
formity that one agency's analysis at least resembles another's. OMB
can encourage agencies to use consistent models and to characterize
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uncertainties in ways that can be compared across agencies. OMB
has, for example, attempted to require all agencies to use the same
discount rate for reducing future costs and benefits to present
value.40 From its centralized position as reviewer of all agency regu-
lations and analyses, OMB can detect instances in which one agen-
cy's requirements needlessly (or even inconsistently) overlap with
another agency's requirements.41 For example, OMB played an in-
termediary role in a dispute between EPA and NHTSA over
whether "on-board" canisters to control gasoline evaporative emis-
sions would increase fire hazards during collisions.42 Regulatory re-
formers argue that OMB must be able to resolve unseemly disputes
that can arise when one agency's unconstrained pursuit of its statu-
tory goals clashes with another agency's similar pursuit of conflict-
ing goals, even if that means giving OMB the power to elevate one
agency's goals over another's.43 OMB's institutional position at the
apex of the federal bureaucracy puts it in a unique position to un-
dertake this coordination function.44

Supporting analysts in the agencies. OMB analysts and desk officers
can be allies of their kindred spirits in the agencies. For example,
the regulatory analysts in the Office of Policy Analysis of EPA have
used OMB review as an opportunity to wage anew battles that they
lost internally. OMB analysts frequently telephone the lead analysts
in EPA for a different view of EPA regulations, and they can use the
insights gained from those conversations in OMB's future discus-
sions with EPA program office staff and with upper-level decision-
makers. EPA analysts are acutely aware of the tension that exists
between institutional loyalty and professional perspective. Interest-
ingly, EPA once considered including a representative from OMB in
its Options Selection-Rejection process as a cure for this potential
problem, but rejected that approach because it did not feel it appro-
priate to give a staff level OMB analyst such a prominent role in
EPA's internal decisionmaking process.45

Vehicle for presidential policy management. Just as regulatory analysis
can provide a vehicle for policy management within agencies, it can
help the President manage the executive agencies. Increased presi-
dential control of informal rulemaking has been a fairly common
prescription for a whole host of regulatory ills.46 Although the Pres-
ident is accountable to a national electorate, government bureau-
crats are elected by no one. Many therefore believe that the
President, who has a broad national policy perspective, should
(through OMB) play a large role in determining agency policy.47

Writing "better" rules. Some regulatory reformers argue that agen-
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cies have promulgated unjustifiable and unworkable rules that do
not reflect an appropriate balance between narrow agency goals and
broader public ends.48 Accordingly, OMB's broader "generalises"
perspective can place some realistic constraints on the tendency of
agencies to enact bad rules.49 This argument, however, assumes that
interjecting ad hoc, overtly political considerations will result in
sounder rules and that there is some agreed-upon measure of
"soundness."50

Disadvantages of OMB intervention

Analytical quality of OMB review. Although the evaluations of person-
nel from the agencies whose work OMB analysts review must neces-
sarily be taken with a grain of salt (especially since many decline to
speak for attribution on this topic), they are almost uniformly
negative.51 Terms such as "terrible" and "off-the-wall" characterized
the comments of OSHA personnel on the quality of OMB review. In
one midlevel OSHA employee's opinion, "they [OMB personnel]
don't know what they are talking about, and they don't care." One
EPA analyst complained that OMB analysts spend too little time
with any single regulation to become sufficiently educated to con-
tribute much to the agency's analytical effort.52 Agency officials fre-
quently observe that OMB analysts lack sufficient expertise to
understand highly technical questions that often arise in agency
rulemaking.53 OSHA program office scientists, for example, note
that OMB analysts often "venture their opinions on items of indus-
trial hygiene and epidemiology when they are not qualified to be
giving opinions."54 Addressing OMB's attempt to affect agency car-
cinogen policies, Congressman John Dingell complained about
OMB's "extensive effort to second-guess the scientific and technical
judgments of federal agencies in the highly complex area of cancer
risk assessment."55

Not all agency officials, however, are critical of OMB review. A
former head of OSHA's policy office considered OMB's input "help-
ful," and an FSIS analyst conceded that "they can see things that we
have blind spots about."56 An attorney in DOT, who dealt with OMB
on a daily basis, observed that OMB desk officers generally had "a
good understanding of the Department's problems and needs."57

OMB analysts recognize that they do not always have sufficient
expertise to understand highly technical scientific considerations,
but they respond that they can call on technical experts elsewhere
in the Administration, like the President's Office of Science and
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Technology Policy.58 A more persuasive answer may be that if the
regulatory analysis documents cannot be understood by the highly
trained and experienced analysts in OMB, they are probably too ob-
tuse for public consumption as well.

Delay. Probably the most frequent complaint about OMB review is
that it often delays the rulemaking process. Although delay is inher-
ent in any system of institutional review, outside observers share a
strong impression that the most serious delays occur with the most
important rules.59 OSHA employees and representatives of orga-
nized labor have been especially critical of perceived OMB attempts
to affect the substance of rules by threatening to delay them
indefinitely.60 EPA personnel and beneficiary groups have likewise
complained about OMB delays.61 At the end of his tenure at EPA,
former Administrator Lee Thomas complained that: "OMB is im-
portant but they are more of a pain in the ass because it takes a
long, long time to get anything through."62 Although the average
delay caused by OMB is only about four weeks, the fact that OMB
can "sit" on the rule for months or even years63 means that EPA
loses credibility with its constituent groups.64

Although APHIS, ASCS and FSIS in the Department of Agricul-
ture have experienced few OMB-inspired delays, AMS has had se-
vere problems. OMB personnel have had an intense philosophical
antipathy toward AMS marketing orders, and on several occasions
OMB prolonged its review of these seasonal orders to such an ex-
tent that they never went into effect. Not surprisingly, the affected
constituency groups petitioned Congress for relief, and Congress
wrote a prohibition on interference with AMS marketing orders into
OMB's appropriation.65

OMB critics maintain that OMB often holds up rules (sometimes
to the eve of judicial and statutory deadlines) in order to extract
substantive concessions from agencies.66 For example, although EPA
was under a strict court order to propose a rule for diesel powered
trucks, OMB withheld approval up until a week before the deadline,
all the time pressing its case that the proposed regulations were un-
necessarily stringent.67 Later, as EPA approached a court-ordered
deadline to promulgate the final standard, OMB once again held up
approval while it argued its substantive concerns.68 OMB also held
up OSHAs proposed safety standards for grain elevators for more
than four months while it pressured the agency on fifteen issues
that concerned OMB.69

The courts have been unsympathetic to agency claims that OMB
review requires an extension of statutory deadlines. In the EPA pro-
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ceeding on diesel trucks, a federal district judge ordered the agency
to issue the proposed rules by a statutory deadline, even if that
meant publishing them without OMB review.70 And in a highly vis-
ible case in which OMB review threatened EPAs compliance with a
statutory deadline for promulgating hazardous waste regulations,
the district court found that "OMB did contribute to the delay in
the promulgation of the regulations by insisting on certain substan-
tive changes."71

Incoming OMB Director Richard Darman recognized that OMB
had held up rules in the past, but he promised to "make things
move more quickly." In Congressional testimony, Darman said that
he did not approve of using delay as a negotiating tactic.72 In
OMB's defense, however, Darman pointed out that at least some of
the delay stemmed from the agencies' failure to answer OMB in-
quiries about pending rules in a timely fashion. According to
former OIRA Director Jay Plager, agencies had been "gaming"
OMB by failing to answer OMB questions and then complaining
that OMB review was taking too long.73 In an attempt to place
blame for delay on the deserving institution, OMB in 1989 insti-
tuted a process whereby its review of a rule would be "suspended,"
thus tolling any nonstatutory deadlines, while the agency responded
to OMB's questions and objections.74 According to a former head of
OIRA, this process was designed as "a way of publicly announcing
who has got the ball."75

Failure to approve agency surveys. Agency analysts express frus-
tration that OMB insists that agency predictions have a solid em-
pirical basis, while at the same time refusing to approve agency
information-gathering efforts. Under the Paperwork Reduction Act,
OMB must approve all agency surveys that go out to more than ten
private companies.76 Critics complain that although OMB analysts
are not qualified to assess the scientific merits of information-
gathering surveys and epidemiology studies, they routinely object to
such studies on scientific grounds, sometimes at the behest of regu-
lated industries.77 For example, when the National Institute for Oc-
cupational Safety and Health (NIOSH), which serves as a research
arm for OSHA, attempted in 1983 to conduct an epidemiological
study on the risk of miscarriages among female users of video dis-
play terminals, the company that was to be the subject of the study
objected to the scientific adequacy of the inquiries. After hearing
the company's arguments, OMB insisted that NIOSH drop the in-
quiries related to miscarriages.78 OMB has also rejected agency
requests for surveys for assessing the health effects of dioxin,
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formaldehyde, and methylene choloride.79 Often the grounds for
OMB's objections are highly technical and presume a high level of
expertise in epidemiology.80 In the minds of some, OMB analysts
have used this power as a substantive tool to inhibit agency rulemak-
ing indirectly by refusing to approve studies that might yield infor-
mation that could provide the basis for new regulations.81 An OMB
official acknowledged that "[w]hen you look at practical utility of
information and the agency's need for it, you are necessarily looking
a t . . . substance."82 In the minds of many observers, OMB's past pa-
perwork reviews have had a "chilling effect" upon the conduct of
regulation-related research by federal agencies.8

Failure to provide adequate analytical resources. Agency analysts often
respond to OMB's criticisms by observing that they could collect bet-
ter data and craft better analyses if they had more resources. They
point out that OMB has steadfastly refused to request additional
funding for regulatory analysis.84 Agency analysts suggest that OMB
staffers should direct their complaints about the adequacy of sup-
porting data to the budget officers in OMB. In short, agencies
sometimes believe that they are getting mixed signals from OMB.

Reinterpreting agency statutes. OMB analysts have on several occa-
sions been at odds with agency lawyers over the correct interpreta-
tion of agency statutes.85 Because most regulatory statutes have
multiple goals and are not written with crystal clarity, agencies often
have considerable interpretational leeway. OMB frequently attempts
to push agency interpretations as far as possible to the noninterven-
tionist end of the spectrum. For example, OMB analysts disagreed
with EPA lawyers about whether regulations promulgated under the
strict 1984 Amendments to the Resource Conservation and Recov-
ery Act were more stringent than required by those amendments.86

OMB's novel interpretation of the Delaney Clause to allow de mini-
mus levels of carcinogens in food and cosmetics dyes drew a rebuke
from the chairman of the House subcommittee charged with over-
seeing the implementation of that statute.87 And in one especially
egregious instance, OMB apparently ordered EPA to consider op-
tions for stack height requirements (to protect against acid rain) that
a federal court of appeals had already declared unlawful in the very
rulemaking proceeding at issue.88 Perhaps because the threat of im-
partial judicial review looms over both OMB and the agencies, OMB
has had very little success in imposing its interpretation of agency
statutes on the agencies charged with their implementation, but it
continues to try.
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Lack of accountability. One of the best rationales for the regulatory

analysis requirement is that it informs Congress and the public
about the consequences of major regulatory decisions, thereby ren-
dering the agency accountable for its actions. When OMB insists
that agencies use assumptions that push analyses in a particular di-
rection, when it delays its review of RIAs as a means of extracting
substantive concessions from agencies, and when it simply com-
mands agencies to reach particular substantive results, it should like-
wise be held accountable for the impacts of its actions. Yet, when
OMB plays its superanalyst role in private, it cannot be held ac-
countable for the impact that it has on agency decisionmaking.89

On the other hand, the doctrine of executive privilege holds that
the President and his aides should be able to engage in candid dia-
logue with subordinates in the agencies.90 A past director of OIRA
argued that placing the contents of OMB-agency interactions in the
public record "would bring the policymaking process to a screeching
halt,"91 and former EPA Administrator Ruckelshaus, in declining to
make the contents of oral OMB-EPA communications public, said
that "the proper exercise of informal rulemaking authority requires
both a full and complete dialog within EPA, and consultation within
the executive branch."92

There are two responses to the executive privilege argument.
First, OMB is not the President and should not be allowed to cloak
itself in the mantle of executive privilege. Second, ex parte presiden-
tial intervention into ongoing public proceedings implicates many
countervailing values. The policies underlying executive privilege
would not justify a presidential claim to ex parte intervention in an
FCC licensing proceeding or an NLRB unfair labor practice adjudi-
cation.93 Likewise, they should not prevail over the values of open,
accountable and participatory decisionmaking in the rulemaking
context.94

OMB as a conduit. Perhaps the most damning indictment leveled at
OMB by agency officials and regulatory beneficiaries is that OMB
sometimes serves as a conduit for relaying information and argu-
ments ex parte from the regulated industries to the agency.95 OMB
internal procedures require that OMB must send a copy of all
written materials that it receives from outsiders to the relevant agen-
cies, and they preclude face-to-face meetings with outsiders for
all but the highest-level officials.96 OMB officials insist that they
have always sent any factual information that they receive directly to
the agency for inclusion in record.97 Yet, a high-level OMB official
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once boasted that he did not like "to leave fingerprints."98 A former
chief of staff to the EPA Administrator testified to Congress that
he was confident that OMB was sending drafts of EPA regulations
to industry representatives and receiving their technical comments
before EPA had prepared final documents for publication in the
Federal Register." On at least one occasion, the Deputy Administra-
tor of OIRA personally telephoned two managers of pharmaceutical
plants ex parte to obtain information relevant to pending EPA water
pollution rules for that industry.100 In one notorious instance, a
congressional committee obtained a copy of a telex strongly indicat-
ing that OMB had been acting as a conduit for the Canadian
government.101 But the frequency of such secret exchanges of data
is unknown.

Clearly, a secret factual record violates the unwritten norms of
policy analysis, which stress heavily the "scientific" virtue of open
"peer review" of data, as well as the norms of administrative law,
which stress public participation in agency decisionmaking. It would
be a fraud on the public (and a great discredit to the analytical en-
terprise) for an agency to offer up for public inspection one admin-
istrative record and base its decision on a separate secret record, the
contents of which are known only to the regulated industry, the
agency, and OMB. Although OMB's past secrecy prevents an accu-
rate assessment of how widespread the "two records" problem has
been, the relative dearth of documented cases in the traditionally
"leaky" atmosphere of Washington, D.C. lends some comfort to
OMB's defenders on this score.

Using analysis as a guise for substantive control. Virtually all represen-
tatives of regulatory beneficiaries complain that OMB review is
merely a thinly veiled attempt to use analysis as a vehicle for sub-
stantive control over the output of the rulemaking process in exec-
utive agencies.102 This assessment is to a surprising degree shared by
the program office staffers and even the regulatory analysts in the
agencies. Most agency analysts noted that OMB concerns more of-
ten go to the agency's substantive policy choices than to the content
of the regulatory analysis documents.103 Many agency scientists and
engineers likewise believe that OMB simply brings its different pol-
icy perspective to bear on the same data and analysis to reach dif-
ferent substantive conclusions.104

There is a strong sense among most agency analysts that a good
analysis will not save a decision with which OMB disagrees and a
poor analysis will not slow down a decision with which OMB agrees.
There are literally hundreds of cases of OMB intervention into
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agency rulemakings to urge less stringent regulations, and at most a
handful of cases of OMB urging the agencies to regulate more
stringently.105 OMB's attempt to stop FSIS from allowing meat pro-
ducers to delete all reference to mechanically separated meat in
meat food products is one of the rare cases in which OMB objected
to a regulatory change that was favorable to the regulated industry.
Many agency officials perceive that OMB, operating under the guise
of a neutral reviewer of regulatory analysis, poses a very real threat
to their agencies' decisionmaking authority.

OMB officials respond that they are merely counteracting the bias
in the agencies in favor of regulatory solutions to social problems.
OMB analysts and desk officers believe they have a responsibility to
"rein in" the agencies that would otherwise tend to over regulate
society.106 In this view, the regulatory analysts in OMB must ap-
proach regulatory problems from an "efficiency perspective" and be
skeptical of regulations and the documents that support them.107

OMB analysts recognize that the dominant aspect of OMB's review
role is determining "whether the [agency's substantive] decision is
sensible"108 and that this raises substantive concerns. OMB officials
generally agree that they have a preference against command and
control regulation, but argue that this does not necessarily bias
them against all regulation-just poorly conceived regulation.109

The tension between OMB's role of superanalyst and its roles of
enforcer of political accountability and advocate of regulatory relief
is central to its relationship with the agencies. The real test of how
OMB views its role is when an adequate analysis suggests that a reg-
ulation should be more stringent. This has happened on at least two
occasions. In the lead phasedown rulemaking discussed in Chapter
3, OMB analysts were apparently persuaded by EPA's reanalysis of
the health and economic impacts of various levels of control, al-
though it is possible that they were also swayed by strong pressures
from large refiners. When the agency's benefits analysis in the par-
ticulates rulemaking, discussed in Chapter 4, suggested that the
standard should be made even more stringent, midlevel OMB ana-
lysts believed that the analysis should prevail over OMB's general
predilection for less stringent regulations. But they were overturned
by high-level officials at OMB.

There is a difference between an agency that brings inconsisten-
cies and gaps in analysis to the attention of the relevant agencies
and an agency that is itself empowered to resolve inconsistencies by
elevating one agency's goals over another's. And an agency that has
a mission of advancing its own extrastatutory policy preferences over
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another agency's statutory goals is an entirely different matter alto-
gether. Many critics of the current OMB review process believe that
it more nearly fits the latter description.110

Substituting politics for policy. Although policy must admittedly play
a large role in regulatory decisionmaking, the delicate balance be-
tween expertise and the generalises perspective may be upset when
expert agency decisionmakers must defer to political decisionmakers
in the White House.111 We were rightly repelled to learn during the
Watergate investigations that White House political operatives
promised to intervene in an ongoing OSHA rulemaking in ex-
change for a large contribution from the textile industry to the
Committee to Re-elect the President.112 Even when the exchange is
not in coin, behind-the-scenes political tradeoffs severely undermine
the integrity of the rulemaking process. We may not be shocked, but
we are disturbed to learn that a major factor in an important EPA
rulemaking was President Carter's need for Senator Byrd's support
on the Panama Canal treaty.113

Congress, not the President alone, must provide the content of
the policies that the agencies apply in individual proceedings. The
policy component of regulatory decisionmaking is not the sort of
overarching meta-policy that guides foreign policy and important
budget decisions. It is, rather, a micropolicy that guides a decision-
maker in deciding which way to lean when the information and ar-
guments on both sides of a regulatory issue appear about equally
balanced. This kind of policy judgment is not likely to make its way
to a very high position on the President's policy agenda, even in an
administration in which government regulation has a high political
profile. To the extent that the President delegates his oversight
function to OMB, accountability is attenuated, not enhanced.

Opening up OMB-agency interactions

Regulated firms and their attorneys are well aware of the ease with
which OMB's analytical review function slides over into substantive
review, and they are prepared to beat a path to OMB's door when
they lose at the agency level. OMB officials meet frequently with
representatives of regulatees (though rarely, if ever, with representa-
tives of beneficiaries and public interest groups) to discuss pending
rulemaking initiatives,114 although OMB analysts insist that these
contacts are limited to high-level OMB officials and are not at-
tended by OMB analysts.115 On some occasions, OMB officials have
even circulated draft agency rules to industry representatives and
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hostile federal agencies for ex parte comment before the general
public has had an opportunity to see them.116 Sometimes proposed
rules never survive this "first shot," as, for example, when OMB re-
quired OSHA to delete its proposed short-term exposure limit for
ethylene oxide the day before the proposal was to be sent to the
Federal Register.111 A former EPA General Counsel, who now works
as a private attorney, suggested that "[a]nybody representing a client
who did use [the OMB] route would be damn negligent."118 Little
wonder, then, that agency officials are reluctant to share early drafts
of proposed regulations with OMB.

OMB's secret review process had not been in place for long before
several key congressmen began to resist this threat to Congress' in-
fluence over the regulatory decisionmaking process. OMB's first re-
treat came in 1982, when it attempted to avoid a full disclosure
provision in pending regulatory reform legislation by offering to re-
lease the contents of draft rules that had been sent to OMB and any
written comments from OMB to the agencies after the rulemaking
process had been completed.119 Because the regulatory reform bill
did not pass the House, OMB practices remained unchanged.

The issue remained submerged for several years, only to resurface
again in mid-1985 after President Reagan signed Executive Order
12,498, which required all executive regulatory agencies to submit
annual regulatory plans to OMB for approval and inclusion in the
Administration's Regulatory Program.120 Responding to this sub-
stantial threat to agency autonomy, several key House committee
chairmen demanded that agencies submit their plans to Congress at
the same time they were submitted to OMB, thus making any OMB-
required changes available for public inspection.121 At the same
time, the Environmental Defense Fund initiated a lawsuit challeng-
ing an OMB-caused delay in rulemaking. In the preliminary stages
of that case, the judge rejected the government's argument that
the contents of OMB-EPA communications were privileged and re-
jected an extraordinary Justice Department request to keep even
the plaintiff's complaint secret.122 The court ultimately ruled that
OMB was not authorized to delay rules that were subject to statu-
tory deadlines.123

Relations between OMB and key House and Senate Committee
chairmen rapidly deteriorated during late 1985, and the Rulemak-
ing Information Act of 1986 was introduced in the House. The bill
would have required agencies to maintain a file for every rule that
included drafts to OMB, any substantive changes made in response
to OMB, and a summary of all written or oral communications
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between EPA officials and OMB that resulted in recommendations
for change in the rule.124 Although the bill had very little chance of
passing over President Reagan's almost certain veto, the House sent
a stronger message to OMB during the appropriations process. In
April 1986, the chairman of the House Appropriations Committee
told the chairman of the Committee on Energy and Commerce that
no funds would be appropriated for OIRA until it had been re-
authorized by statute. When key senators also supported the attack
on OIRAs budget, OMB was ready to concede.

Pursuant to a compromise understanding with Senators Levin and
Durenburger, OMB promulgated a memorandum on June 13, 1986,
establishing new procedures for OMB review. The memorandum re-
affirmed OMB's existing practice of limiting contacts with outsiders
to the Administrator and Deputy Administrator of OIRA or some-
one specifically designated by one of them and making written ma-
terials received by OIRA from any outsiders available for public
comment in OMB's reading room. In addition, OMB agreed to
make available to interested parties copies of any draft notices sub-
mitted to OIRA after the final versions were published in the Fed-
eral Register, to make available written correspondence between
OIRA and the agency head after publication of the relevant notice
in the Federal Register, to send to any agency that desired them cop-
ies of all written materials concerning rules that OIRA received
from persons outside the federal government, to advise the agency
of all oral communications that high-level OMB officials had with
outsiders, and to invite the relevant agency to all scheduled meet-
ings with outsiders.125

After some initial controversy over the effective date of the
change in procedures,126 the senators were satisfied, but the chair-
men of the House committees pursued their defunding efforts from
which OIRA emerged damaged but still intact.127

The compromise lasted for almost two years. In mid-1988, how-
ever, the General Accounting Office found that EPA was doing little
to document the changes that OMB demanded in its standards un-
der the Clean Air Act.128 Noting OMB's extreme aversion to putting
its comments in writing, some Congressmen concluded that the Pa-
perwork Reduction Act should be amended to require that the con-
tents of all OMB-agency communications be memorialized and
placed in the public record and to place a thirty-day deadline on all
OMB reviews.129 After Congressman Conyers persuaded the House
Appropriations Committee to cut off funding for OIRA until Con-
gress had enacted legislation reauthorizing the Paperwork Reduc-
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tion Act, OMB once again was willing to talk compromise.130 In late
1989, OIRA agreed to formal changes in its rulemaking review pro-
cess. Among other things, OMB agreed for the first time to put
written reasons for any changes that it suggested in the public rule-
making record. It also agreed to establish a formal rulemaking
docket at OMB into which it would place the contents of any docu-
ments that it received from outsiders. Finally, OMB agreed to com-
plete its reviews within sixty days of a rule's submission, with the
possibility of a thirty-day extension.131

Conclusions
In delegating decisionmaking authority and policymaking power to
regulatory agencies that are not subject to the immediate control of
the President and his aides, Congress has determined that narrow
"political" concerns should not play a major role in regulatory deci-
sionmaking. The policy that guides administrative decisions should
emanate from a statute, not from the President's view of the politi-
cal needs of the moment. Although the President and his staff have
a legitimate and necessary role to play in establishing broad govern-
mental policy (within the usually wide limits established by statute),
OMB participation in individual proceedings should be open to
public scrutiny. Only in that way can the public evaluate that agen-
cy's own performance in the regulatory context.

Although OMB has an important role to play as superanalyst, it
should not play the role of superregulator. The President alone has
the power to control the agencies through the exercise of his power
of persuasion and ultimately through his removal authority. When
that power is exercised it should be by the President himself, and
not a subordinate institutional entity that is composed largely of
practitioners of a single profession.

Although the past secrecy of the OMB review process hinders an
assessment of OMB's impact on agency decisionmaking, it is clear
that OMB substantially influenced many of the most important
rulemaking initiatives of the 1980s.132 Yet, OMB's effect on day-to-
day decisionmaking should not be overstated. It has lost several very
visible battles with the executive agencies. Perhaps its greatest influ-
ence lies in the invisible battles and in the rules that never get pro-
posed because the agency wants to avoid conflicts with OMB.



CHAPTER 19

Judicial review of regulatory analysis

The two primary sources of regulatory analysis requirements for
federal agencies - the Regulatory Flexibility Act (RFA) and the Ex-
ecutive Orders - have envisioned a very modest role for regulatory
analysis in judicial review of rulemaking. Both the act and the Ex-
ecutive Orders specifically preclude judicial review of an agency's
failure to prepare a regulatory analysis document.1 Thus, the regu-
latory analysis requirement varies significantly from the environ-
mental impact statement requirement, which spawned a decade's
litigation over threshold questions.2

When an agency does prepare a regulatory analysis document, its
failure to comply with the criteria specified in the statute and the
Executive Orders is likewise not subject to judicial review. In Small
Refiners Lead Phase-Down Task Force v. EPA,3 the case in which the
lead phasedown rulemaking described in Chapter 3 was reviewed,
the court held that although the contents of the RFA could prop-
erly be scrutinized by a reviewing court as part of its substantive
review function, the failure of an RFA to meet all of the statute's
content requirements was not properly subject to judicial review.
The court acknowledged that "in an appropriate case" a reviewing
court could strike down an agency rule because of a defect in the
RFA, but such a case would exist only when the defect was critical to
the reviewing court's analysis of the reasonableness of the underly-
ing rule.4 Assuming that the Regulatory Impact Analysis (RIA), like
the RFA, can be useful to the courts' substantive review function,
this chapter will explore how the courts can put regulatory analysis
documents to their best use.

Regulatory analysis and agency power
The Executive Orders and the RFA did not expand agency power;
the source of that power remains in substantive statutes. Hence, the
agencies have not been allowed to rely upon the Executive Orders or
the RFA to take actions that they are not otherwise empowered to
take or to refrain from taking an action that they are required to take.5

292
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Under the "arbitrary and capricious" test for judicial review of

rulemaking, an agency action may be set aside if the agency has "re-
lied on factors which Congress has not intended it to consider."6 The
question then arises whether regulatory analysis documents may
lawfully discuss considerations that the agency is by statute prohib-
ited from considering in writing its final rule. Although not many
agency statutes preclude the use of regulatory analysis,7 a few do,
either directly or by clear implication.8 For example, the Supreme
Court has held that OSHA may not base its health standards on
cost-benefit analysis,9 and the D.C. Circuit has held that EPA may
not consider costs in promulgating National Ambient Air Quality
Standards.10 We have seen that EPA has resolved the contradictory
commands by calculating the costs and benefits of regulations in
compliance with the Executive Order, but refusing to let the Admin-
istrator see the resulting RIA. Yet, the legality of including informa-
tion on forbidden considerations in regulatory analysis documents
should not turn upon whether or not the agency staff has insulated
the agency head from the document. One of the affected parties
could submit the same information and analysis in a comment to the
agency, and the agency would not be subject to reversal for failing to
avert its institutional eyes, even though it theoretically could not
consider the information. The fact that the origin of the informa-
tion and analysis is agency staff, rather than an outsider, should not
affect the judicial consideration.

The courts probably did not mean to say that agencies may not
consider precluded considerations; they held that the agencies may
not rely upon such considerations in reaching a decision. There is, of
course, a very fine line between considering an argument and rely-
ing upon it. If the agency considered an argument and reached a
result consistent with that argument, it cannot be said with any cer-
tainty that it did not rely upon that argument. The matter could be
resolved somewhat formally, however, by recognizing that the best
evidence of the considerations that an agency relied upon is the
agency's written statement of basis and purpose, usually published
in the preamble to the final rule. A reviewing court may not nor-
mally probe the mind of the administrator once the agency has ex-
plained itself to the world in writing,11 and the agency's action must
stand or fall on that explanation. A reviewing court might therefore
uphold an agency rule if the agency did not rely upon the forbid-
den consideration in its statement of basis and purpose and if the
facts, analysis, and reasons given in the statement of basis and pur-
pose read in light of the rest of the record demonstrated that the
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agency's rule was not arbitrary and capricious. Conversely, if the
agency relied upon a forbidden consideration in its statement of ba-
sis and purpose, including any incorporation by reference of the in-
formation and analysis in the regulatory analysis document, then
the rule would be set aside under this formal approach.

Although the formal approach is probably satisfactory in most
cases, there may remain cases in which petitioners can demonstrate
that the agency did in fact rely upon forbidden considerations, even
though it did not explicitly mention them in drafting its statement
of basis and purpose. For example, a party might uncover a "smok-
ing gun" memorandum indicating that the forbidden consideration
did in fact play an important role in the agency's decision. When a
party can make such a showing, the courts should be attentive and
should set aside the agency rule.

Regulatory analysis and rationality review
The Administrative Procedure Act and many agency statutes give
the courts a substantive review function. Depending upon the stat-
ute, the reviewing court must set aside agency rules that are "arbi-
trary and capricious" or lack "substantial evidence" on the record as
a whole.12 Whatever the test, the primary function of substantive
judicial review is to ensure that the agency rulemaking meets mini-
mum standards of rationality. Under the "arbitrary and capricious"
test the court is to "consider whether the decision was based on a
consideration of the relevant factors and whether there has been a
clear error of judgment."13 More particularly, a reviewing court
must find an agency arbitrary and capricious if: "The agency has
relied on factors which Congress has not intended it to consider, en-
tirely failed to consider an important aspect of the problem, offered
an explanation for its decision that runs counter to the evidence be-
fore the agency, or is so implausible that it could not be ascribed to
a difference in view or the product of agency expertise."14

Because the primary purpose of the regulatory analysis process is
to bring comprehensive analytical rationality to bear upon rulemak-
ing, regulatory analysis should enhance the quality of substantive ju-
dicial review. The comprehensive analytical rationality paradigm is
not very different from the ideal paradigm of rational legal reason-
ing. Legal reasoning breaks problems down into their component
parts, identifies options (alternate decision rules), measures those
options against previously articulated policy goals (e.g., fairness, jus-
tice, and efficiency), and chooses the rule that most effectively ad-
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dresses those goals.15 Because substantive judicial review focuses
upon whether the agency engaged in "reasoned decisionmaking,"
given the evidence in the rulemaking record, a written regulatory
analysis in the rulemaking record that effectively states the agency's
regulatory goals, identifies alternatives, provides information and
analysis on the advantages and disadvantages of the alternatives,
and measures each alternative against the goals should aid the
agency substantially in persuading a reviewing court of the rational-
ity of the rulemaking exercise.

A good example of a case in which a well-done RIA helped sup-
port a rule on judicial review is Center for Auto Safety u Peck,16 in
which the court upheld NHTSAs standard for automobile bumper
crashworthiness. Examining the regulation under the enhanced ju-
dicial scrutiny used to review abrupt departures from settled agency
policy, the court nevertheless found that the agency was not arbi-
trary and capricious in reducing the standard's stringency. The
court relied heavily upon the agency's 263-page RIA, which com-
prehensively examined the costs and benefits of nine alternative
standards. Indeed, for most of the important issues in that case, the
RIA defined the debate. The court focused closely upon the tables
in the RIA in rejecting petitioners' arguments that the agency had
erroneously calculated the costs and benefits of the new standard
and several prominent alternatives. The court finally concluded that
although there were numerous uncertainties, imperfections, and
even mistakes in the agency's analysis, they were not of such a mag-
nitude as to render the decision arbitrary and capricious.17

Conversely, a reviewing court can point to a poorly done regula-
tory analysis document as evidence of arbitrary and capricious deci-
sionmaking. The court in Thompson v. Clark18 provided an example
of an instance in which an inadequate regulatory analysis document
could undermine a rule: "For example, if a defective regulatory
flexibility analysis caused an agency to underestimate the harm in-
flicted upon small business to such a degree that, when adjustment
is made for the error, that harm clearly outweighs the claimed ben-
efits of the rule, then the rule must be set aside."19

The First Circuit Court of Appeals, in Natural Resources Defense
Council, Inc. u EPA,20 relied heavily on the RIA for EPA's regula-
tions governing the disposal of high-level radioactive waste to find
that EPA's reasons for limiting the duration of individual protections
to 1,000 years was arbitrary and capricious. Similarly, the district
court in Texarkana Livestock Commission u Dept. of Agriculture21 appar-
ently adopted this approach when it examined the analysis that
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APHIS prepared to support its conclusion that its brucellosis quar-
antine regulations would not have a significant impact upon a sub-
stantial number of small entities. The fact that the agency could
point to no information to support its "no substantial impact" con-
clusion helped the court conclude that the entire rule was a product
of arbitrary and capricious agency action.

Finally, a good regulatory analysis document might undermine a
rule that departs too far from the predictions and analysis set out in
the document. At the very least, the agency would be required to
explain in its preamble any great departure from the regulatory
analysis document. All of this should enhance the quality of judicial
review and ultimately of the agency's decisionmaking process.22

Yet, the mere presence of a regulatory analysis document in the
rulemaking record does not guarantee rationality. One of the most
comprehensive RIAs ever prepared could not save the agency's de-
cision in Motor Vehicles Manufacturers' Association v. State Farm Mutual
Casualty Co.,23 where the Supreme Court reviewed a NHTSA deci-
sion to withdraw its "passive restraint" regulations. After studying
the matter for almost a decade, the Secretary of Transportation in
1977 issued Modified Standard 208, which required automobile
manufacturers to install passive restraints (e.g. automatic seatbelts
or airbags) on a phased basis beginning with large automobiles in
the 1982 model year and extending to intermediate and small auto-
mobiles in the 1983 and 1984 model years. In February 1981, the
new Secretary of Transportation reviewed the standard in light of
the economic difficulties of the domestic auto industry. After taking
public comments and further studying the matter, the agency de-
cided to withdraw the passive restraint requirements. The agency
determined that since automobile manufacturers had almost univer-
sally elected to install automatic seatbelts rather than airbags and
since its RIA predicted that few people would be protected by auto-
matic seatbelts, the standard would not produce significant safety
benefits.

The agency noted that manufacturers planned to install detach-
able automatic seatbelts in 99 percent of all new automobiles. This
would meet the 1977 Modified Standard, but it would make it rela-
tively easy for passengers to detach the automatic seatbelts perma-
nently, thus requiring an affirmative action of the passenger to make
the seatbelts automatic once again. The agency predicted in the RIA
that large numbers of passengers would permanently detach the au-
tomatic seatbelts, thereby rendering the standard inefficacious.24
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The Supreme Court found this reasoning process to be arbitrary

and capricious. First, the Court found that the agency arbitrarily
failed to consider modifying the standard to require that manufac-
turers use airbag technologies. Assuming that automatic seatbelts
would not significantly enhance safety, the agency made no attempt
whatsoever to explain why it concluded that the passive restraint
standard should be rescinded altogether. At best, that conclusion
would only justify amending the Modified Standard to eliminate the
detachable automatic seatbelt option. In no way did it cast doubt on
the need for a passive restraint standard or upon the efficacy of the
airbag technology.

Despite the extensive analysis in the RIA, the Court also found
that the agency too quickly dismissed the safety benefits of auto-
matic seatbelts. The Court agreed with the agency that substantial
uncertainties about the efficacy of a regulation could justify its with-
drawal, but it was not sufficient for the agency "to merely recite the
terms 'substantial uncertainty' as a justification for its actions."25

According to the Court, the record contained no direct evidence
that an automatic seatbelt requirement would not increase seatbelt
usage substantially. The agency's conclusion to the contrary failed to
take into account a critical difference between automatic seatbelts
and manual seatbelts, viz inertia. The agency had earlier found that
inertia operates against the efficacy of the manual seatbelts, be-
cause an affirmative act of "buckling up" is required to take advan-
tage of their safety benefits. The Court reasoned that the same
inertia would operate in favor of automatic seatbelts, because it
would take an affirmative act to detach the seatbelt. The agency also
failed adequately to explain why it did not require nondetachable
belts, such as "continuous spool" belts. The Court found the agen-
cy's primary rationale - that such a requirement might trigger
adverse public reaction - to be unsupported by the record and
unexplained.26

NHTSA's experience with the passive restraint standard indicates
that regulatory analysis does not necessarily enhance the quality of
the agency's decisions. Indeed, the information in the RIA helped to
undermine the agency's decision, because the Court drew on it to
reveal the inadequacy of the agency's reasoning process.27 The pas-
sive restraint case may be an instance in which the Administrator
failed to use both techno-bureaucratic and comprehensive analytical
thinking in reaching a decision that was dominated by irrelevant po-
litical considerations.
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A good regulatory analysis will reveal both the strengths and the

weaknesses of the agency's approach to a problem. It is designed for
two primary purposes: (1) to aid upper-level agency decisionmakers
in making difficult decisions in areas where information is scarce
and inconclusive; and (2) to inform Congress and the public of the
goals that the agency is seeking to advance, the prominent alterna-
tives for achieving those goals, the assumptions and inferences un-
derlying the agency's reasoning process, and the data and informa-
tion available on the relevant issues. Candor is absolutely critical to
these functions. Yet, fear of reversal in reviewing courts may induce
regulatory analysts and attorneys in agencies to gloss over uncer-
tainties and to paint a prettier picture of the selected alternative
than the facts may warrant. Agency analysts are intensely aware of
the fact that intelligent lawyers can seize upon any absence of crit-
ical data and any apparent gap in the agency's reasoning process
to "trash" regulatory analysis documents during judicial review.28

Agency analysts therefore feel pressure to state conclusions with
more confidence than is warranted, to base predictions on single
models that lead to predetermined results, and to stress agency "ex-
pertise" at all critical junctures. In short, the very fact of judicial
review creates pressures on agency analysts to turn regulatory anal-
ysis documents into advocacy documents.

This is an unfortunate development for several reasons. First, it
will cause agency analysts and other technical staffers to depart
from their roles as professional assessors and analyzers of informa-
tion. There are already sufficient internal pressures operating upon
analysts and program office staffers to take adversarial stances with
respect to one another. The quality of agency decisionmaking can
only suffer if both are encouraged at an early stage of a rule's de-
velopment to take an adversarial stance with respect to the rest of
the world.

Second, if agency analysts take an adversarial approach toward
regulatory analysis documents, the public will be less informed
about the true basis for agency decisions. When analysts gloss over
uncertainties, hide assumptions, and purport to "find" facts that
cannot be found, the public never sees the policy considerations that
really motivate the analysts. Policy-laden prescriptions appear to be
driven by facts accessible only to the experts, and the experts re-
main unaccountable for the policies that they adopt sub silentio.
Democratic oversight of important social decisions thereby suffers.

Finally, the quality of judicial review will also suffer. Reviewing
judges cannot hope to match wits with agency experts on technical
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issues of enormous complexity, even with the aid of two or more sets
of lawyers. If an agency wants to hide policy judgments behind the
veneer of technical expertise, it will probably succeed in most in-
stances, especially if it is possible to conceal its assumptions in a
complex mathematical model. Yet, when agencies adopt such a dis-
ingenuous approach, the courts are less able to perform their most
important substantive review function-viz determining whether
the policy considerations underlying the assumptions and inferences
that go into agency predictions are consistent with the agency's
statute.

The courts can encourage agency candor by resisting attempts by
litigants to trash regulatory analysis documents. Because they ad-
dress questions where information is scarce and uncertainties are
plentiful, regulatory analysis documents are especially subject to
trashing. A bright lawyer and two or three technical aids can make
almost any regulatory analysis document appear absolutely idiotic.
But the reviewing courts must recognize that agency analytical ef-
forts are necessarily imperfect and that imperfections do not usually
render the agency's final determinations irrational.29

For example, in the Center for Auto Safety case, discussed previ-
ously, the agency virtually ignored the option that was based upon
the higher estimate of benefits and lower estimate of costs for the
more stringent standard. The petitioners complained that this was
irrational, because that was the option most favorable to them and
least favorable to the agency's final position. The court, however,
was persuaded that the agency's cost and benefit estimates for that
option were based upon an extremely unlikely set of assumptions
(which, like other assumptions that the agency used in its analysis,
the agency clearly articulated) that reduced the probability that
those estimates would be borne out in the real world to virtually
zero.30 The court approved the agency's rejection of that option de-
spite the fact that a second rationale for that rejection in the RIA
was plainly irrational. Alluding to the relevant passage in the RIA,
the court noted that "[t]his passage bears every evidence of having
been inserted as a make-weight by someone who had not the slight-
est idea what he was talking about."31 Nevertheless, because the re-
jection of this option was supported in the RIA on the alternative
ground of improbability, the court did not seize upon the rejection
of that option as a reason to set aside the rule.

If the regulatory analysis enterprise is to achieve its potential,
the courts must follow the deferential approach to reviewing regu-
latory analysis documents outlined in Center for Auto Safety. Judicial
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decisions themselves are subject to trashing by determined critics for
failing to engage in tight analysis and for resting upon hidden policy
biases. In a democratic society, the only acceptable approach is to lay
bare the assumptions that drive decisions and state explicitly the
policies that underlie those assumptions. Only then can we engage
in democratic dialogue about the wisdom of those policies. Stringent
judicial review of the analysis in an agency's regulatory analysis doc-
ument (which may itself be motivated by the policy preferences of
the judges) will only encourage the agency to hide behind a cloak of
expertise and thereby stifle legitimate debate over policy.
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Conclusions





CHAPTER 20

Analysis in the modern regulatory state

Regulatory analysis is currently in a state of awkward adolescence. It
has emerged from its infancy, but it has not yet matured. It is often
noisy and clumsy, and it generally commands little respect. Yet, de-
spite its considerable shortcomings, it has important virtues. Every
decisionmaker wants to make rational and informed decisions, and
regulatory analysis can be very useful in sorting out the pros and
cons of regulatory options. Perhaps more importantly, it can encour-
age the decisionmaker to articulate policy preferences and demon-
strate to the public how those policy preferences were applied in
important rulemaking initiatives. Like most adolescents, regulatory
analysis also has great potential for the future. If the public, and
particularly the beneficiaries of regulation, become convinced that
it is not being used cynically to reach particular substantive results,
regulatory analysis can become an effective tool for improving reg-
ulatory decisions and for enhancing the accountability of the bu-
reaucracies to the public that they serve.

The conclusions of a high-level USDA employee who had an op-
portunity to observe the regulatory analysis process for many years
at close range may provide an apt summary.1 This employee is en-
thusiastic about the theoretical value of regulatory analysis, but pes-
simistic about its current efficacy in the real world. Although some
agencies have a strong analytical orientation, he believes that most
bureaucrats, like most other other people, are not comfortable with
thinking analytically. They bring their individual experience and in-
tuition to bear on a problem, and when they are presented with a
regulatory analyst's work product, they immediately search for the
bottom line before agreeing with or critiquing that analysis. If they
agree with the analyst's preferred option, they do not heavily cri-
tique the document. If they do not agree, they critique the analysis
and demand greater certainty.

In this employee's experience, some decisionmakers always rely
upon analysis, but many do not. The regulatory analysis require-
ments of the Executive Orders have had little effect on analysis-
oriented decisionmakers because they have historically relied upon
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analysis anyway. Nevertheless, the Executive Orders have created an
environment more supportive of analysis. For decisionmakers not al-
ready favorably disposed to use analysis, the regulatory analysis doc-
uments at best make the decisionmakers modestly more conservative
about issuing rules. Whereas decisionmakers in agencies not often
subject to judicial review could, prior to the implementation of the
regulatory analysis requirements, render decisions without detailed
explanations, current decisionmakers must "paper" their decisions
with a regulatory analysis document. In many cases the available in-
formation is so equivocal that a plausible regulatory analysis docu-
ment can be written to support any decision that is not completely
unreasonable. Only very rarely has this employee seen an "objective
analysis" from agencies that were not already favorably disposed to
analysis. Nor can this employee think of an instance in which an
agency's decision has been turned around by analysis, although he is
willing to concede that the inability to "paper over" a previously
reached decision with a subsequent regulatory analysis may have
shaped some final decisions or stopped some program offices from
going forward with some options.

Despite his general pessimism about the current state of regula-
tory analysis, this employee is optimistic that if the agencies con-
tinue to channel resources into the effort, analysis will become an
increasingly important factor in federal rulemaking. Citing Food
Safety and Inspection Service as an agency in which the analytical
perspective has achieved a firm foothold, he feels that the approach
of agencies toward regulatory analysis will change as people with
nonanalytical perspectives deal more frequently with analytically
oriented people and learn that analysis can be of practical use to
them. He is also confident that as more efforts are made to produce
information on the costs and benefits of regulations, more hard
data will be forthcoming. As this happens, "political" or "intuitive"
factors will overshadow "technical" factors on fewer occasions.

The USDA official is correct in concluding that the regulatory
analysis process can be improved. Many of the limitations of compre-
hensive analytical thinking can be avoided. For example, the substan-
tial limitations of quantitative techniques in the area of social
regulation preclude heavy reliance on them in the decisionmaking
process. Quantitative models should not be allowed to oversimplify
complex decisionmaking considerations. To avoid this, regulatory
analysis documents should state clearly the major nonobvious as-
sumptions that undergird the models that the agency uses. The docu-
ments should discuss in qualitative terms important decisionmaking
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variables that are not subject to quantitative analysis. And when
regulatory analysis documents do make quantitative predictions, they
should attempt to characterize the uncertainties that are included in
the predictions through the use of confidence intervals, multiple
assessment models, sensitivity analysis and worst case analysis.

Some of the considerable limitations in the particular variety of
regulatory analysis called cost-benefit analysis can be avoided by rec-
ognizing that cost-benefit analysis alone cannot dictate regulatory
results in most regulatory contexts. It is better used to achieve more
modest ends, such as setting agency priorities and structuring
agency options. Less ambitious techniques, such as cost-effectiveness
analyses, may be more appropriate for rulemaking initiatives that
have impacts on health, environmental, historical, artistic, and es-
thetic values. In addition, since cost-benefit analysis does not neces-
sarily address distributional impacts of regulations, agencies should
use other tools to display such impacts for decisionmakers. Finally,
when agencies use cost-benefit analysis in regulatory analysis docu-
ments, they should be explicit about discount rates, and they should
use more than one discount rate to clarify the sensitivity of analyti-
cal projections to the discount rate and to make explicit the value
that the agency assigns to future benefits.

One of the most highly touted virtues of regulatory analysis is its
ability to identify innovative regulatory options. But this potential
can only be realized if the regulatory analysis function becomes an
integral part of the structure of the internal agency decisionmaking
process. Agencies should not begin intensive information-gathering
and other analytical efforts on rules until agency technical staff and
agency regulatory analysts have attempted to identify a broad range
of regulatory options. In addition, agency regulatory analysts should
become involved in the decisionmaking process early in the evolu-
tion of a rule, before innovative alternatives have been eliminated.
Finally, agencies should experiment with a phased system of reduc-
ing options. Under a phased system, the agency should identify a
large number of options initially for brief study. As options are re-
jected, the remaining options should be analyzed with greater and
greater thoroughness. As resource constraints preclude the agency
from considering an option in greater detail, it should list the op-
tion in its regulatory analysis document and explain why it did not
warrant further study. Yet, even if agencies pay greater attention to
enhancing the analysts' options identification role, the absence of
strong evidence that analysts have identified innovative options in
agencies, such as EPA and NHTSA, in which they have expressly
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been assigned that role suggests that the gains from restructuring
the decisionmaking process with this goal alone in mind may be rel-
atively modest.

Accurate information on the costs and economic impacts of pro-
posed rules is essential to the regulatory analysis process, and the
most important source of this information is the regulated industry.
Agencies should have the power to obtain this information from the
regulated parties. Where it is currently lacking, Congress should
give the agencies authority to address requests to parties that are
able to provide cost and economic impact information, subject to
adequate protections against the disclosure of trade secret and other
commercial and financial information. The Office of Management
and Budget should coordinate its regulatory analysis review func-
tion with its paperwork reduction function to ensure that it ap-
proves information-gathering activities that are designed to yield
information that it is likely to require later in the review process. In
addition, agencies should attempt to coordinate their own spon-
sored research activities with their regulatory analysis initiatives. To
accomplish this, agencies should structure the decisionmaking pro-
cess to allow regulatory analysts to participate in setting long term
research agendas. In particular, they should structure the decision-
making process to allow a representative from the office responsible
for agency-sponsored research to participate at the very early stages
when informational needs are defined.

The perception that regulatory analysis is based on biased infor-
mation poses a serious threat to the analytical exercise. Agencies
should attempt to reduce the threat of bias in the sources of the
information that they use in preparing regulatory analysis docu-
ments. This does not mean that they should automatically ignore
or discount the value of information simply because it comes from
a source with an interest in the outcome of the rulemaking ini-
tiative. They can take less drastic steps to reduce bias including:
(1) consulting, whenever possible, multiple sources of information
in preparing regulatory analysis documents; (2) carefully citing all
information upon which the analysis draws and making the infor-
mation available for public scrutiny at convenient times and places;
and (3) subjecting critical studies to review by acknowledged ex-
perts. Finally, agencies can reduce the perception of bias by attempt-
ing on a trial basis to engage in cooperative regulatory impact
assessment by bringing representatives from all affected parties to-
gether to assess the validity of particular studies prior to relying
upon those studies in regulatory analysis documents.
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Retrospective analyses of the predictions made in previous regu-

latory analysis documents can provide feedback on the accuracy of
agency predictions and thereby enable agencies to enhance the ac-
curacy of future predictions. Retrospective analysis can also be use-
ful in evaluating the value of regulatory analysis to an agency's
regulatory effort. To the extent that agencies devote resources to
analysis they should likewise devote resources to retrospective anal-
yses of analysis.

Agencies and the reviewing courts can reduce impediments to the
effective use of regulatory analysis in the decisionmaking process.
Regulatory analysis documents should be made available to Con-
gress and the public, even if they include information or consider-
ations that the agency decisionmaker may not legally rely upon in
promulgating a rule. Regulatory analysis documents should con-
sider reasonably available options, even if the agency is not empow-
ered to implement some of those options, and they should be
transmitted to agencies or other institutions with power to imple-
ment them.

The courts should not overturn a rulemaking effort solely be-
cause a regulatory analysis document addresses factors that the
agency is by statute forbidden to consider. Instead, they should ex-
amine carefully the agency's statement of basis and purpose and any
additional evidence that the agency in fact relied on improper con-
siderations in carrying out the substantive judicial review function.
In addition, the courts should avoid forcing agencies to use regula-
tory analysis disingenuously by discouraging litigants from trashing
regulatory analysis documents and by being sensitive to the limita-
tions of and impediments to analysis in performing their substantive
review functions.

Although the matter is not entirely free from doubt, it is probably
a good idea to mix the two cultures of techno-bureaucratic rational-
ity and comprehensive analytical rationality in the internal rulemak-
ing process. Both cultures have unique perspectives to offer to
regulatory decisionmakers. The hierarchical model for regulatory
analysis preparation is not a useful model for mixing the cultures,
and it should not be employed by decisionmakers who want to hear
both perspectives. The outside advisor model is likewise not very
likely to bring about the clash of cultures that will be useful to
agency decisionmakers. The adversarial model more than ade-
quately encourages this sort of cultural conflict, but it poses a very
real threat that the conflict will get out of hand, and it is very
resource-intensive. The team model is capable of harnessing the
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conflict, but it may push too hard toward consensus. Nevertheless, it
is by far the most frequently invoked model, and it will probably
continue to be used in most agencies. Finally, the hybrid model of-
fers an attractive compromise between the adversarial and team
models for agencies that have adequate resources and a sufficient
upper-level commitment to policy management.

The gravest threat to the entire analytical enterprise is the pre-
vailing belief that it is being used to achieve particular substantive
ends. To avoid the suspicion that analysis is being used to advance
hidden agendas, agencies should always frankly acknowledge its lim-
itations and publicize the cases in which analyses suggest that the
further regulation is warranted. Only if beneficiaries become con-
vinced that analysis is being used fairly in support of protective reg-
ulation as well as against it will they begin to accept it as a legitimate
decisionmaking tool. It cannot be forced down their throats as an
objective alternative to intuitive decisionmaking, because it is not
thoroughly objective and it is usually imminently manipulable. At a
minimum, OMB communications to the agencies should be reduced
to writing and placed in the rulemaking record. Likewise, agencies
should not request, and OMB should not grant, exemptions from
the regulatory analysis requirements solely because the underlying
rules are perceived to be deregulatory in nature.

Implementing the foregoing recommendations may take the
agencies a long way toward effectively integrating regulatory analy-
sis into the decisionmaking process. Whether its virtues justify the
cost of preparing the documents after the recommendations are im-
plemented is ultimately a question about which reasonable minds
can differ. Whether regulatory analysis ultimately matures into a
successful tool for achieving sensible regulation or withers away in
acrimonious debate is a matter that is largely within the hands of its
proponents.
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20. Analysis in the modern regulatory state

1. This employee requested anonymity, but his observations demon-
strated such keen insight into the practical workings of the regulatory
agencies that the paraphrases of his remarks in the text are almost
verbatim quotes. I regret his request for anonymity, because I think
that he deserves credit for his insights. Nevertheless, I shall honor that
request.
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