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The Abnormal Approach to Abnormality

A.Carmi

1 Introduction: The Need for Normology

Criminals represent a minor group of individuals in the community. Criminals ne-
cessitate the employment of an enormous group of qualified professionals: judges
and juries, prosecutors, lawyers, policemen, jailers, social workers, and probation
officers, and even members of parliament, who produce criminal laws. A few crimi-
nals attract the attention of the whole population by thus activating the “seventh re-
public,” the press, radio, and television. Kojak and Agatha Christie constitute inte-
gral parts of human culture; crime and punishment are indispensable components
of our life in society. Human society is expected to produce criminals in case all the
old ones are executed or made to repent. Criminals join the angels in building the
structure of our “normal life.”

If we need criminals, why do we condemn them? Go forth and reflect that we
need them so much because we are in need of the process of condemnation.

Law is a sanctioning discipline, psychiatry is a therapeutic one. Each of these
two disciplines is concerned with those who deviate [1]. The law deals with the dif-
ference which exists between society and the nonconforming individual. Psychiatry
is interested in the difference between the patient and other men. The phenomenon
of difference is the topic of our present work. Human beings are alike in many re-
spects, such as their anatomy and physiology and their psychological structure. Hu-
man beings differ in many other respects, and each group of people consists of ma-
jorities and minorities. It is our view that to be different, or to be different from the
majority, is not to be deviant. “Deviant” behavior is a natural phenomenon. Non-
conformity seems to be a consistent characteristic of human society [2}. In order to
explain abnormality one should understand and know normality. We should con-
sider the need to study normality and develop the field of “normology”.

Normology should deal with the man in the middle, the member of the silent
majority. Campbell et al. refer to the forgotten man, who does his job, obeys most of
the laws, gets along with his neighbors, and is in fact the source of stability and con-
tinuity [3].

Abnormality is a social distinction established to separate undesired behavior
from more accepted patterns of conduct [4]. The hidden desires of the normal com-
munity should be ascertained in order for abnormal behaviour to be understood.
The criminal law and the criminal’s behavior cannot be explained unless one under-
stands the inner - often aggressive - impulses of legislatures, judges, prosecutors,
and the public at large [S]. The silent majority constitutes and activates a “majority-
ranny”. This sociopsychological phenomenon deserves multidisciplinary studies,
training, and approach.
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2 Who is Normal?

Studies of IQ in different parts of the world show that the highest mean IQs are gen-
erally obtained by Mongoloid populations originating in Japan and China [6]. Are
the Japanese, who on the average exhibit IQs significantly above those of the Amer-
icans and the British, “normal” or “abnormal”? The answer depends on the differ-
ent reactions of the various readers. Japanese may feel pride and satisfaction,
whereas Americans will consider the need for modification of the IQ tests. What is
normal drinking? In France or Italy moderate drinking is normal. In Iran any im-
bibing of alcohol is abnormal. Abnormality depends on the cultural values of the
defining persons. Prostitution is not accepted in some cultures, but is accepted in
others [7].

Society’s reaction to sexually deviant behavior emphasizes the fact that the rules
for normality are formed and fixed by psychological impulses rather than by objec-
tive external factors. According to the Kinsey report, 37% of the total male popula-
tion surveyed reported at least incidental overt homosexual experience to the point
of orgasm between adolescence and old age. Despite the fact that it occurs in all
age-groups and apparently in all cultures, homosexual behavior represents a form
of activity that is socially unacceptable to one degree or another [8]. Here the defini-
tion of normality is not based on reality but shapes it. The power of such psycholog-
ical impulses is so strong as to direct the behavior of the deviant people, too. They
tend to adopt the general conception although they know that it lacks both reason
and justice.

The so-called social nudists are isolated in society at large, but they are able to
participate in their own group and activate it. Consider the following response of a
nudist to an interviewer’s question: “I told you about this one on the sun deck with
her legs spread. It was not a normal position. Normally, you wouldn’t lay like this”
[9]. Apparently, this lady had not abandoned the general abnormal approach to nor-
mality.

The same applies to racial discrimination. With respect to the misleading as-
sumption of inherent black inferiority in America, sociologists indicate that both
blacks and whites have been born into a prison which they did not make and from
which they have been unable to escape [10].

3 Mathematical Formulae

Statisticians study in great detail how the individuals in a group differ from each
other. Experience has taught them that for many distributions drawn from large
populations the histograms approximate to what is known as a “bell-shaped curve”
[11], which is also called a “normal” curve. But what about Alexander Bell, who
found himself on the peak of the normal curve? Standing there alone, should he be
regarded as abnormal? The answer lies in the common approach rather than in the
study of the curve.

An average shows the central value of a group of observations, describing both
the quantitative data obtained from a sample and the population from which the
sample is drawn [12]. The average is expected to typify the whole set of items, being
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always close to the center of the concentration of the measurements [13]. The aver-
age acts as a group of individual values, showing the individuals’ general size in the
group [14] and describing the distances between them and other individuals of same
sample. Averages can be - and often are - misleading. It is incorrect to assume that
because a certain human behavior is widespread, it should be regarded as normal
[15]. Central tendency is a natural phenomenon; it is not a moral ideal.

The mathematicians apply various kinds of averages. The arithmetic mean is the
most familiar index of central tendency of given data [16]. It is the sum of a set of
specific measurements divided by the number of measurements in the set [17]. The
arithmetic mean is the center of gravity, a point of balance. As such it may psycho-
logically serve as an important mechanism for giving satisfaction to those who wish
to apply it. However, the arithmetic mean does not thereby become normal, and the
criteria for normality are fixed by external, nonarithmetic considerations.

The median is a point on a scale such that half the observations, which are ar-
ranged in order from smallest to largest, fall above it and half below it [18]. The me-
dian is influenced only by the number of items and not by their values in the series.
The median corresponds to the middle individual [19], but it does not determine his
normality. The cases fall into each of two intervals with equal frequency, but each
individual, including the median, is separated from the others by the same number
of subintervals. Where five patients take five different doses of the same medica-
ment, the “median” patient will not be regarded as normal.

The mode is that measurement which occurs most frequently [20]. The mode is
used in preference to other averages if the purpose is to indicate the most typical
value of the series. Thus, where the first prisoner had previously been found guilty
of one crime, the second prisoner of two crimes, and the third and the fourth of
three crimes each, then the relevant mode will be three crimes. Does it mean that
prisoner number 3 is normal? What is the message of this mode?

The mathematicians may bring about understanding; they will describe and ex-
plain the phenomenon of frequency more correctly and accurately. They are not
supposed to change the course of events, just as photography is not expected to af-
fect its objects.

The statistical conception of deviance relates to the infringement of the modal
values and the behavior of a given group at a given time [21]. The mode, mean, and
median serve as the measuring rods for conformity and deviance [22}. We have tried
to indicate that these means are able to show the place of the individual on the hu-
man map, but not to determine his value.

4 The Scientific Approach

Geneticists refer to genetic abnormality [23]. The genes are organized on chromo-
somes, of which there are 23 pairs. The incidence of Down’s syndrome or trisomy (a
third chromosome) 21, is 1 in 666 births. Edwards’ syndrome is due to trisomy of an
E group (16-18) chromosome. Ninety percent of children born with this syndrome
die within a year, and the survivors are grossly defective. Abnormalities of many
other kinds have been recognized as well.

Every human being will die when his time comes. Dead people will never be re-
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garded as abnormal. Only living people may endanger their neighbors; only living
people may be classified as abnormal. The geneticist tries to predict who will live
and what he will look like. He does not relate to the value of such life. He does not
add his own feeling to the scientific data he supplies.

Physicians, unlike the geneticists, take part in the establishment of certain kinds
of relations with their patients. They are interested in their patients as patients. Pro-
fessionally, they do not deal with healthy people [24]. Diagnostic classification and
etiological analysis, which are required for the purpose of treatment, cannot be
made or justified unless some pathology can be shown. The doctor will look for an
organic basis or for any underlying cause indicating an abnormal functioning. Any
deviance will thus be regarded as an individual pathology [25]. Doctors tend to clas-
sify their patients as being ill or defective. Their future relations will necessarily be
affected by this process. The patients will need medical care; they will also need
other kinds of help. Their needs will affect the interest of their fellowmen. This is
where the public at large will start to be annoyed. This is how the medical profes-
sion plays a role in the formation of general societal attitudes.

The psychologist confronts a still harder task. Usually, the psychologist is com-
paring his patients profile with some “typical” profiles. He possessses typical pro-
files which have been acquired by way of experience, supplied norms, and theoreti-
cal considerations [26]. If psychology has failed successfully to cope with the dilem-
ma, the reason lies perhaps in its tendency to concentrate on research into the ab-
normal, rather than to develop the psychology of the normal. Abnormal psychology
deals with mental states which do not coincide with or reach real integration [27].
“Integration” means individual wholeness, with all the parts functioning together
[28]. All relevant parts are expected to be together and to work together, and not to
be easily divided or uncoordinated or work one against the other.

No satisfactory tests of integration have been worked out, and abnormality can
be gauged only roughly [29]. Too many factors affect human behavior, most of
which are beyond our knowledge. Moreover, where human (psychologist’s) mind
defines human (patient’s) mind, each mind affects the other, and it is impossible to
localize each separate effect. Thus the psychological approach to abnormality must
necessarily consist of scientific as well as nonscientific elements.

The sociologists hold the view that deviance is a social rather than a behavioral
or biological matter [30]. Defining an individual as a delinquent or as mentally ill is
viewed as an interpersonal process in which the definer makes a value judgment
about the behavior of the person being defined [31].

5 The Sociological Approach

Social norms have three properties. They involve patterns of behavior, they have
normative quality, and they carry sanctions [32]. The object of the social norm is to
regulate the individual’s activities [33]. It expresses the idea that an individual ought
to behave in a certain way [34]. The rules of law are a particular order of norms [35].
Law is perceived, at least partly, as the institutionalized form of preexisting norms.
A norm is valid if it corresponds with the actual feelings and demands of the com-
munity [36], if it is accepted by the common consciousness of the people [37]. The
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norm expresses the behavior, thinking, and attitudes which the community expects
of each individual [38]. The law as a normative system lays down what must be done
[39]. It expresses the legislature’s will that certain acts should be performed by cer-
tain persons in certain circumstances [40]. The formation of legal norms constitutes
a long continuing process. In the words of Holmes: “In law, as in a magic mirror, we
see reflected not only our own lives, but the lives of all men that have been” [41].
Norms are thus regarded as resulting from endless choices made by the various
members of the community through time [42]. The acquisition of norms by individu-
als also involves a continuous process of learning or socialization [43].

One may wonder whether the interests of the majority should overcome and
overrule the interests of the minority. However, the common conception which
states that the law is really formed by the accumulated interests of the majority
should be open to discussion too. The legal system does not operate as a value-neu-
tral arena in which conflicts are solved according to principles of pure justice [44].
There is no will of the state, but the wills of individuals who govern it [45]. The law
represents a codified behavioral standard as formed by persons possessing access to
the legislative process [46]. Such persons belong to groups which, due to their politi-
cal or economic power, are capable of having their views incorporated into the offi-
cial views of the society [47]. The law represents an institutionalized tool of those
groups which are more powerful than others [48].

The inevitable conclusion is that conceptions of what ought to be legal and the
contents of the legal norms are extremely variable, not only according to time,
place, and society but also with respect to the governing groups.

Every society requires each of its members to conform to its standards [49]. Con-
formity usually refers to the activity which is consistent with the behavior patterns
of the group [50]. Conformity means social alikeness, doing what one’s society
wants one to do [51]. Common practice demonstrates “normality” [52]. Conformity
satisfies a common interest of both the community and the individual. Human be-
ings tend to conform to group norms because of their longing for congruity [53] and
because of their wish to reduce ego anxiety [54].

Two other psychological processes operate within the individual, comprising the
shortcomings of personality and the original impulses on the one hand, and the
mechanisms of adjustment and the internalized group of norms on the other hand
[55]. Infantile gratifications and frustrations are the earliest pressures toward con-
formity [56]. The young child is subjected to an inexorable process of indoctrination
in the group norms under a pedagogical technique of awarding or withholding re-
wards or punishments. This process is reinforced by the approval or disapproval of
the social group through its social, cultural, religious, and political mechanisms.
The interaction of personality and the environment leads to potential conformist or
nonconformist conduct [57]. Within this frame work an important role is played by
the law. Its function is to enforce community values through governmental action.

The law consists not only of the norms to be adopted or obeyed, but also of the
retribution to be meted out in the case of contravention. The connection between
the contravention and its punishment is a hidden but powerful factor which moti-
vates and justifies the whole process. The members of the community are thus di-
vided into two groups: the good, who conform, and the bad, who do not conform.
Those who do not conform are to be punished. Modern criminology is aware of the
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fact that there are people who are ready to conform but cannot. Liberal legislations
are now prepared to offer every individual any treatment that will enable him to
conform to the common standards [58]. Apparently, the public at large has not yet
reached the stage of fully and willfully accepting these views. And in any case, every
community insists that its norms should be the only guidelines for individual behav-
ior, and that normality is the only model to be adopted.

6 The Determination of Normality

Social norms constitute an accumulation of decisions made by the community over
a long period of time [59]. The public at large determines not only the norms but al-
so the deviance. The individual is dependent upon both the norms set by others and
the judgments of others [60]. The judgment that an actual behavior is what it ought
not to be in relation to the norms, and that it is “bad,” is a value judgment [61]. A
behavior may look abnormal to a layman, though it does not necessarily look ab-
normal when viewed through the special lens of the psychiatrist. Deviance works as
a process by which the group and its organs of social control interpret and define
behavior as deviant [62]. Whether an act is deviant depends on how other members
of the group react to it. Deviance is a property inherent not in certain forms of be-
havior, but in the interaction between the person who commits the act and those
who respond to it [63]. The degree to which other members will respond to a given
act as deviant varies greatly, and depends also on who commits the act and who is
harmed by it [64].

The critical variable in the deviance process is the whole community rather than
the individual. The actual behavior is filtered through the community screen [65].
Deviance cannot be understood without reference to societal reactions to it [66]. De-
viant behavior is behavior that people so label [67]. Deviance expresses the idea that
some people are out of line with most others in the community [68]. It constitutes a
disjunction between the roles and expectations of the individual and those of the
group [69]. It describes the departure of the individual from the modal behavior of
the group or from the accepted rules [70].

The criminal law is conceived as a system of social control over the citizens [71],
applying punishment for crimes. Kant urged a mystical connection between the
harm done to society by the crime and the degree of punishment. Apparently, pun-
ishments express more than the actual harm which was caused by the criminals.
Any contravention arouses a reaction of disapproval by the group [72].

However, one should not disregard the satisfaction in punishing felt by the pun-
ishing agencies and by the public at large. The punishing process gratifies a number
of psychological perversities among the members of the group. Moreover, deviance
may itself be, if properly controlled, an important condition for preserving commu-
nity welfare, and even for keeping the social order intact [73]. It may also work as a
social adhesive, uniting the members of a group in concern about the individual’s
problems [74].

Norms are not formed by “good” citizens, but constitute the compromise pro-
duced by conflicting powers. A criminal is a molder of his environment rather than
a mere product of that mold [75]. The social group may even indirectly benefit from
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its deviant members, but it tries to limit the flow of behavior of all the members
within its domain [76]. This process implies a constant interaction between the indi-
vidual and his surroundings, each making demands on the other [77].

7 Stigmatizing the Deviants

There is no universally accepted definition of what constitutes deviant behavior
[78]. Deviance is too complex to have one cause or explanation [79]. In any case, by
describing someone as a deviant we express a certain kind of attitude which has a
stigmatizing property [80]. A derogatory attribute is imputed to the social image of
the individual [81].

Deviance constitutes a threat to the sacred traditions and to the common con-
ceptions. Deviance is in itself a frustration to members of the dominant groups [82].
The anxiety created by the behavior or conditions of the deviants is threatening to
the “normals” and produces reactions [83]. These reactions are to define deviance
and attack deviants. The behavior of the stigmatizer rather than that of the stigma-
tized should be learned in order to understand the phenomenon of deviance. Sho-
ham indicates the release of frustrations and resentment through the subconscious
mechanisms of transference and scapegoating, which serve as the catalyst for the
psychic formation of social stigma; he also indicates the inner aggression and the
projection of guilt as the stigmatizer’s own deviant guilt tendencies, which bring
about the same results [84]. The differences arouse fear; the powerlessness of the de-
viant turns him into a target.

8 The Insane

The individual’s actions are sometimes so bizarre and deviate so much from ordi-
nary behavior that they create difficulties for his fellowmen. The latter will then be
apt to label them as crazy and treat him as deviant. Gross deviations are recognized
in all societies as showing or expressing abnormality. The more severe a behavior
disorder, the more likely it is to be considered abnormal [85]. There seems to be wide
disagreement among psychiatrists in assigning people to a particular diagnostic
group [86]. Different schools employ different concepts of mental abnormality, and
apply different definitions to similar conditions [87].

The sociological approach includes under the term “mental abnormality” all
types of deviation from the social norms [88]. Mental illness is considered to be a so-
cial status rather than a disease [89]; in the words of Szasz: “We call people mentally
ill when their personal conduct violates certain ethical, political and social norms.
This explains why many historical figures, from Jesus to Castro, and from Job to
Hitler, have been diagnosed as suffering from this or that psychiatric malady” [90].
The severely handicapped have always been identified as such because of their dif-
ficulty in adapting themselves to social demands [91]. And the judgements of the
psychiatrists could not be far removed from those of the common man of the socie-
ty in which the psychiatrists and the patients lived [92].

The statistical approach focuses on average behavior and determines what devi-
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ates from the statistical average [93]. This approach conceives the middle range as
normal and its extremes as deviant [94]. One may wonder, however, whether a given
individual might be thus diagnosed as being sick or well, as human behavior is not
always - if at all - quantifiable [95].

Another approach equates normality with health. Behavior is regarded as nor-
mal when no manifest pathology is present [96]. Anything that does not function ac-
cording to its design is abnormal. Adult and mature behavior is normal, infantile
and immature behavior is abnormal [97]. Thought disorder has always been re-
garded as one of the main criteria of mental illness [98]. The World Health Organi-
zation refers to mental subnormality as “incomplete or insufficient general develop-
ment of the mental capacities” [99].

The legal definitions of abnormality are usually artifical and superficial, and are
not based upon the best that is known in the field of abnormality [100]. Lawyers feel
that they cannot cope with this issue without the help of a psychiatrist [101]. They
ask the psychiatrist to diagnose nonconformist behavior which seems to them to
constitute an overt manifestation of a psychiatric illness [102]. They may perceive
healthy persons as those who are reasonably free from undue discomfort and dis-
ability [103], and they seek the psychiatrist out as emissary to their unreasonable
brethren [104]. The troubled patient troubles his neighbors. Finkel writes about the
fear of the “other,” “this strange stranger in our midst, our kin but not kind, who
spurs the community of reasonable men to action” [105]. Mentally disordered peo-
ple were always treated as outcasts and hardly distinguished from criminals [106].
This widespread fear of mental illness has been known throughout the history of
mankind’s ignorance [107].

Psychiatry has found it too difficult to cope with this phenomenon of fear and
ignorance. Referring to the youngster who is dishevelled in appearance, wears no
socks, whose clothes are dirty, talks to himself, and sometimes has a menacing look,
Finkel states: “In a literal and aesthetic way, our eyes, ears and nose may be affect-
ed. In a moral way, our sense of values may be jostled. Yet he lays no hand on us.
The question is: May we lay hands on him?” [108]. The answer seems to be simple,
if we label him as abnormal.

9 The Criminal

Two hundred and forty criminals were interviewed for a total of several thousands
of hours. While considering the following major findings, try to replace the crimi-
nals with respected citizens whom you know personally.

- The criminal is tremendously energetic [109].

- The fear of death is very strong, persistent, and pervasive in the criminal mental
life [110].

- The criminal fears being reduced to “nothing” [111].

- The criminal is ordinarily angry [112]. (How would you feel behind thick walls?)

- Nearly all criminals are intensely sentimental toward their mothers [113].

- Most criminals had been exposed to religious ideas and training [114].

- Perhaps the most striking difference between criminals and noncriminals was
that the former took the basic religious teachings extremely literally.
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- The criminal emphasizes his total difference from other people [115]. (Does not
each of us enjoy doing the same?)

- The criminal criticizes others, but angrily rejects any criticism of himself [116]. (Is
this not a normal human trait?)

- When the criminal is held accountable for a crime, he portrays himself as a victim
[117]. (Do not all respected victimologists share the same view ?)

And what about the criminal’s failures to put himself in another’s position [118], to
consider injury to others [119], to assume obligation [120], or to trust other people
[121]?

One writer indicates that the criminal has many thoughts about violating the law
[122]. How can such phenomena really be measured, and what about the dreadful
thoughts of many innocent citizens? In Freedman’s words [123]: “A reservoir of
homicidal aggression resides in the mass of man which can be tapped whenever it is
attached to a suitable public symbol. The existence of a symbol rather than the exis-
tence of the thoughts makes the real difference.”

Another writer tries to distinguish between mentally ill and normal criminals by
arguing that normal criminals are able to mend their ways if taught a lesson by pun-
ishment [124]. Penologists may wonder whether recidivism is not a common phe-
nomenon and whether this argument will not necessarily bring about the result that
recidivists will be exempted from responsibility as they did not or could not learn
their lesson.

All attempts to show that offenders as a class can be sharply distinguished from
law-abiding citizens with respect to their social origin, physique, intelligence, or en-
vironment have seemingly failed [125]. There are as many classes as there are crimi-
nals [126]; there are many kinds of criminals, with all sets of traits [127]. It is now be-
lieved that there is no such thing as anthropological criminal type. The physical and
mental constitution of both criminal and law-abiding persons of the same age and
class are very much the same [128]. The range of crimes is very wide, too. It extends
from gross physical violence to minor infractions of the law. Moreover, what is and
what is not criminal is defined by each legislature and by the laws of the power at
present in force [129].

Crime is varied and complex, possessing no single face, and limited to no one
particular social group [130]. Criminality is taken by various psychiatrists to be a
means of maintaining psychic balance or as an effort to rectify a psychic balance
which has been disrupted [131]. What about the psychological need for balance
which activates the psychiatrists? Does he not share the common need to label that
kind of behavior which constitutes a hidden threat to him? Psychiatrists may be
helpful due to their better understanding of human behavior. However, establishing
psychiatric criteria for criminal responsibility is a logical impossibility, as moral re-
sponsibility is a metaphysical term about which no science, including psychiatry,
can say anything scientific [132].

Recently, major attention has been given to physiopsychological explanations
of criminal behavior, as well as to socioenvironmental, sociocultural, and social-
psychological explanations [133]. We should look for a multifactor approach, taking
into consideration the fact that each criminal act entails different behavior and cul-
tural conditions [134].
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Plato in his Republic [135] refers to the wild beast in us, casting off shame and
prudence, which will not shrink from any deed of blood. Such a beast does not
exist, of course, but this “Platonic hate” is rooted deep in our hearts.

Jean Paul Sartre said that hell is other people. Hell is not other people, but it
may well be found in other people. Many myths, uncertainties, and ambiguities
dominate the popular attitude toward the criminal [136]. The “average” citizen ex-
presses a pathological fear of criminal behavior [137]. The definition of behavior as
“criminal” is a form of stigmatization [138], which is used by frightened citizens as
means of self-defense. The criminal is regarded by society as an undesired man
[139], and his behavior is seen as intolerable and therefore to be responded to with
sanction. Some criminologists are more interested in the question why some indi-
viduals fail to inhibit those kinds of actions that are socially proscribed than in dis-
covering the manner in which criminal habits are acquired [140]. Criminality is de-
fined by deviation from the ordinary social structure. It is the going against the tide
which arouses the majorityranny.

The offender is not some species of animal which could be described by mark-
ings and habits. Such descriptions will always remain theoretical and superficial
[141]. Delinquents can certainly not be regarded as abnormal individuals [142]. One
should carefully consider Durkheim’s statement that criminality is a normal func-
tion of human life [143].

10 Hillel’s Rule

We do not claim that there are no insane patients or criminals. Our cities contain
many offenders and mentally ill, as well as many lawyers and psychiatrists. Psychia-
try and criminology have made substantial contributions to the study of these phe-
nomena.

Our purpose was to show that each of us reacts to his neighbor, educates him,
studies his behavior, stigmatizes him. Our purpose was to show that the forgotten
citizen is nothing but a wolf in sheep’s clothing, and that majorityranny is applied
by silent majorities. Time has come to consider our own behavior and to study the
phenomenon of abnormalizing other people.

Old Rabbi Hillel used to say:
“Do not do to others what you would not wish to be done to yourself.”
We wish to do to ourselves what has been done by us to others.
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The Prostitution of Psychiatry:
The 1930s in Germany and the 1980s in America

N.S.Lehrman

The behavior of psychiatrists in Nazi Germany was symptomatic of crimes that
were perpetrated. Violating their sacred Hippocratic oath, these “doctors of infa-
my” killed hospitalized patients they had sworn to care for. Their crimes repre-
sented the culmination of a long political process through which German psychia-
try and medicine were deliberately demoralized. Aspects of similar processes exist
in contemporary America. They can be found in other countries also, such as the
Soviet Union, but problems there will not be discussed here, since they have been
considered elsewhere [1].

Nazi psychiatry, under the leadership of the Swiss psychiatrist Carl Jung [2] -
still honored in America - provided much of the ideological basis for Germany’s
acceptance of Hitler’s horrors. Labeling dissent as Jewish or communist and as the
product of a biologically different psychology helped to permit Nazi criminality to
go unchallenged - especially when it went unpunished. Indeed, that criminality was
sometimes consciously glorified, as in the “Horst Wessel Song,” the Nazi hymn ex-
tolling a pimp and thug who was murdered in a brawl.

Injuring the innocent and exculpating terrorists and other criminals represent
two key aspects of psychiatry in pre-Hitler and Nazi Germany; examples of such
acts can also be found in contemporary America. Awareness of history, and of to-
day’s similarities to yesterday, can help prevent yesterday’s horrors from being re-
peated.

Psychiatry Injures the Hospitalized Innocent

Psychiatry’s most important social task has always been the care and treatment of
the hospitalized mentally ill, especially the insane. Although data are scarce, statis-
tics suggest what many older individuals, psychiatrists especially, have long suspect-
ed: that treatment results today are significantly worse than 30 years ago. It was re-
cently pointed out, for example, that around 1950 corrected rates of readmission of
schizophrenics within 5 years of original admission were 56% and 48% in a public
system and a private hospital respectively, whereas studies since the advent of drugs
report readmission rates of 70% or even more [3]. That results are poorer today is
suggested also by the large number of mental hospital dischargees, “zombies,” on
the streets of our large cities: demoralized human beings who represent public nui-
sances, objects of pity, and easy prey for petty criminals.

The process through which psychiatric patients are often demoralized and made
worse by the fragmented and incompetent care they are given in both our private
and public mental hospitals is demonstrated all too vividly in Sheehan’s touching
account of “Sylvia Frumkin” in her book Is There No Place on Earth for Me?[4).
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Wrongful deaths in public mental hospitals have also become a national scan-
dal. New York State established a special Commission on the Quality of Care for
the Mentally Disabled because so many were occurring. The treatment received by
Judith Singer at Staten Island’s South Beach Psychiatric Center is illustrative. This
19-year-old girl, dead 6 days after admission, was treated during that brief period in
four different places by 13 different physicians. She was given 34 injections, be-
cause the staff did not know how to win her confidence so that she would take oral
medication. Seven different major psychopharmaceuticals were used, including the
most toxic, lithium, on this struggling youngster, who was tied down in restraints
through almost her entire brief hospitalization, during which she lost 23 Ibs. [5].

At Manhattan Psychiatric Center, another New York State facility, 27-year-old
Pablo Martinez died from “asphyxia by compression of the neck while being re-
strained” by hospital staff. He was still hostile and adversary to them a full month af-
ter his admission, and they responded murderously when he assaulted one of them
again. The New York Times account [6] mentions no disciplinary or legal action ei-
ther against the staff who choked this patient to death or against the professionals
and administrators whose incompetence permitted a hostile relationship to contin-
ue so long between the patient and those treating him.

One of the most important causes of these increasingly poor results, which pro-
duce the staff demoralization called “burnout,” is the fragmentation of care, both
horizontally and vertically. A “team” assumes responsibility for the patient’s treat-
ment, although a physician is always held responsible when things go wrong. And
both team and doctor are changed frequently, particularly when the patient is most
vulnerable: when entering or leaving the hospital.

The assignment to nonpsychiatrists of the responsibility for organizing care is
another reason for the increasingly poor results. The clinical needs of patients are
subordinated more and more to the organizational desires of those providing care;
bureaucracy thus takes precedence over service, causing harm rather than help to
those supposedly served - as in Nazi Germany, and its mental hospitals particu-
larly.

Psychiatry Injures the Innocent in the Community

American psychiatry has injured innocents in the community in two different but
related ways, both of which assist political power’s not infrequent lawless attempts
to silence dissent or creativity. Sometimes psychiatry actively assists those silencing
attempts, as in Soviet Russia, by stigmatizing the individuals being targeted. More
frequently, it refuses to consider the possibility that the psychological distress some
patients experience might be caused at least partly by the psychological harassment
to which they are being subjected. Real external causes are ignored in favor of “in-
ternal psychological reality” stemming largely from childhood. Unrecognized but
effective silencing of dissent and creativity through such well-meaning but irrele-
vant psychiatric treatment often results.
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Crippling the Creative

Psychiatry almost destroyed the professional career of Hyman H.Gordon, a
69-year-old dermatologist of previously impeccable reputation. In 1975, when he
considered himself “more creative” than ever in his life, as manifested by his many
contributions to medical literature, a psychiatric diagnosis was imposed upon him
which stopped those contributions short by undermining his ability to earn a living.

He continued, unceasingly and sometimes frantically, to fight the psychiatric
“witch-taint” applied to him, but how does one prove he is not suffering from an
implicitly permanent “personality disorder”? His marriage broke up, and the civil
liberties organizations, which should have helped fight this outrageous attack on his
most fundamental rights, have ignored him. When Dr. Gordon’s name was men-
tioned, a key executive of one such organization warned this author to be “careful”
because the doctor is allegedly “disturbed.”

Minor difficulties with superiors had been occurring at the Kaiser-Permanente
Foundation in California, where Dr.Gordon had been working, and they de-
manded that he return to duty following surgery on his foot sooner than was either
proper or customary. He protested and they demanded that he see a psychiatrist. He
called the psychiatrist himself, who then came to Dr. Gordon’s hospital room. The
dermatologist was quite outspoken during the interview about his superiors’ harass-
ing demand that he return to work before he was physically able to do so.

After a half-hour visit, the psychiatrist diagnosed him as suffering from a “para-
noid personality disorder,” following which Dr.Gordon was involuntarily placed
on “chronic sick leave . .. due to chronic illness.” When he asked the Foundation’s
Medical Director what chronic illness he was allegedly suffering from, he received
a note, which the Medical Director refused to sign, claiming he had an “emo-
tional disability.” This followed shortly after that same Medical Director’s memo
of congratulations to Dr.Gordon for a clinical study the latter had published,
and for his receiving second prize from the journal Cutis in its annual manuscript
contest.

Since being smeared in 1975 with his psychiatric witch-taint, Dr. Gordon, then
61, has had to sell his home and to move five times, and his wife had to give up three
positions to follow him. She finally left him because he refused to stop seeking vin-
dication. He sued for negligent infliction of mental distress, among other injuries,
and won $ 50000 in money damages at the end of 1980. But he is still left with the
“paranoid personality disorder” stigma and, blackballed, has been unable to find
suitable work since August 1980.

Pummeling the Protestant

Portia Parker is a 47-year-old divorced black woman, with no previous psychiatric
history, who had often successfully insisted on being treated lawfully and respect-
fully by the New York City Welfare Department, on whose rolls she had long been
a client. Her 11-year-old son was veritably kidnapped from her recently by these au-
thorities, largely on the basis of a psychiatric diagnosis made by a psychologist. Her
attorney was not even permitted to make a copy of the report.
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The youngster was then placed in a Catholic Charities foster home in a remote
part of the city, whose location the authorities refused to tell Mrs. Parker. After he
had been there 3 weeks, he was badly injured in an automobile accident. Mrs. Park-
er visited him each day during his month in the distant hospital, but after his dis-
charge his whereabouts were kept secret not only from her but also from her attor-
ney. On examination in October 1982, she was remarkably self-controlled, consider-
ing the harassment she had endured at official hands - which her attorney con-
firmed. She insisted that her religious faith - she is a devout, Bible-reading Protes-
tant - had been a great source of strength to her, but her statement that she heard
God’s voice was a major element in the psychologist’s determination that she was
mentally incompetent to care for the youngster. When asked about that voice, how-
ever, she described it as something within herself which strengthens her and helps
her differentiate right from wrong.

Liquidating the Leftist

Arnold Parker was a Harvard-trained Jewish attorney - a much-decorated Euro-
pean theater infantryman during World War II and an active left-winger both be-
fore and after it. His psychiatric treatment during the McCarthy period of the early
1950s was largely responsible for his suicide.

By 1952 he had married, fathered three children, and started his own practice.
The times were turbulent: stories of “communist conspiracy” filled the media, and
left-wingers Julius and Ethel Rosenberg had been sentenced to death for allegedley
passing atomic secrets, about the very existence of which there was considerable
question even then. And each week in Boston’s newspapers, ex-Communist Herbert
Philbrick was unveiling new horror stories, complete with new names, out of his
Three Lives in the left there before, during, and after World War I1.

Parker had not been named, but the possibility that he might be shook him
greatly, particularly since he was beginning to rethink his own political concepts as
well as being concerned about making a living for his family. Odd interferences
seemed to be occurring also with his mail and telephone - or were they only in his
head? Because of his distress, he began treatment with a prominent Boston psycho-
analyst, who characteristically focused on the past rather than on the here-and-now.
The possibility that the doctor’s office might be wiretapped in order to destroy
Mr. Parker, and perhaps others, was not even dreamed of. But this was before the
break-in at the office of Daniel Ellsberg’s psychiatrist.

Parker’s valid fears of governmental authority in the present - such as the con-
gressional committees roaming the land and carrying out inquisitional hearings -
were seen as really stemming from his fear of his father, a strict, fair man, whom I
knew well. A breach between them was thus established. His wife was, of course,
excluded from the treatment, thus impairing another important supportive relation-
ship. .

His agitation and mood swings became increasingly severe, largely because his
real pain from present harassment and his valid fears for the future were systemati-
cally shunted aside by his psychoanalyst’s focus on the past. The week before Sena-
tor Joseph McCarthy’s scheduled hearings in Boston, he hanged himself.
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Hitler’s Mein Kampf, published in 1925/1926, described his tactic of “un-
leash[ing] a veritable barrage of lies and slanders,” among other attacks, “against
whatever adversary seems most dangerous, until the nerves of the attacked person
break down” [1]. Jews have long been vigilant against attacks on them both individ-
ually and collectively; Golda Meir is reported to have insisted that “anyone who is
not paranoid does not know Jewish history.”

But American psychiatry systematically denies the existence of such attacks up-
on specific patients, with former leftists in the profession being among those doing
so most vociferously. The denial by the supposed psychological experts of victims’
own valid perceptions of their persecution greatly increases their agitation - as with
both Dr. Gordon and Mr. Parker. Some psychiatrists then use this increased agita-
tion to show how sick the victim really was, thus evading responsibility for their
own passive behavior, and avoiding facing their own cowardice.

The Nazis also blamed their victims [8] to justify the mistreatment inflicted upon
them - including murder. Although the Nazis’ acts were positive acts committed
against the victims, and American psychiatrists’ acts are only acts of omission, the
denial in both situations of the doctor’s obligation to help his patient - beyond
merely listening passively - has harmed innumerable victims of persecution mistak-
enly seeking psychiatric assistance.

Psychiatry’s Exculpation of Terrorists and Other Criminals

The verdict of “not guilty by reason of insanity” given on the case of John
W. Hinckley Jr. after his carefully premeditated assassination attempt on President
Ronald Reagan and others is merely the most visible of the many cases in which
psychiatry has exculpated or condoned criminality or mitigated its punishment -
with or without the insanity defense. A young killer by arson was recently spared
prison and sent to a New Jersey Roman Catholic home for women instead, partly
on psychiatric recommendation [9], while a man from East Northport, Long Island,
who admitted making obscene, anti-Semitic telephone calls - over 1000 during a
6-month period - was given a conditional discharge provided that he would “contin-
ue the psychiatric treatment he said he has been receiving since shortly after his ar-
rest” [10].

The disparity between the actual verdict on Hinckley and his punishment and
what they should have been is only the most striking example of the disparity be-
tween the treatment received by the perpetrators of many premeditated crimes in
whose cases psychiatry has played a significant role, and those handled by our judi-
cial and penal processes in their usual, nonpsychiatric way. Indeed, the Hinckley
verdict itself may almost represent a psychiatric green light for terrorism, discour-
aged in no way by the Reagan administration, since it implies that any perpetrator
of terroristic acts can claim insanity with a significant likelihood of subsequent ex-
culpation, especially in jurisdictions requiring the prosecution to prove sanity “be-
yond a reasonable doubt” when insanity is claimed.
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Sentence Disparities: Pre-Hitler Germany and Arsonist Peter Burkin

Wide disparities in juridical handling, of terrorism particularly, were occurring in
Germany long before Hitler came to power. These disparities played an important
role in undermining the criminal justice system there and people’s trust in it: this
was a major factor facilitating the ultimate Nazi takeover. The late Fredric Wertham
pointed out in 1949 [11] that in 1919-1920 327 political murders were committed in
Germany: 314 by fascists and 13 by antifascists. After the 13 antifascist murders,
eight death sentences were pronounced; there were 22 convictions (1.69 per mur-
der) and the sentences imposed added up to 177 years in jail: 13.6 years per murder.

Very different - and markedly condoning - consequences followed fascist mur-
ders. Not a single death sentence was pronounced for any of these 314 killings, and
all of them together produced only five convictions: 0.015 convictions per murder.
All the sentences imposed added up to 31 years: 0.099 years, or 36 days, per murder.

A similar bias in the United States is suggested by a comparison of the disparate
legal and penal treatment given Kathie Boudin, the daughter of the distinguished
civil liberties attorney Leonard Boudin, who was involved in an October 1981 hold-
up murder, and Peter Burkin, a “Right to Lifer” who torched an abortion clinic.
Miss Boudin has been subjected to cruel and “unique” [12] handling, including soli-
tary confinement, all allegedly for her own security, before even being brought to
trial, while Burkin was in and out of incarceration relatively quickly.

Burkin was tried in November 1979, 9 months after he had stormed into an
abortion center in Hempstead, New York with a lighted torch in one hand and an
open can of gasoline in the other. His was the first arrest after 26 firebombings of
abortion clinics throughout the nation [13]. At the trial, he claimed he was not guilty
of attempting to burn the clinic down, since that was not his motivation. He insisted
he was really seeking only to kidnap a physician to demonstrate his antiabortion
views, the arson having occurred accidentally.

His obvious self-contradictions at the trial were accepted by the jury as evidence
of mental illness rather than of lying. Little effective refutation had apparently been
offered by the office of the District Attorney who was reelected with Right to Life
Party support. Burkin was found not guilty of attempted murder and of arson with
intent to kill - the major charges - and not guilty by reason of insanity on one count
of setting a fire and one count of reckless endangerment. He was hospitalized for
less than 2 years and has long been at large in the community. Press coverage of this
trial - in contrast to that of Hinckley’s - was relatively scant, with no mention at all
of his release from hospital. The lack of public response to this outrage thus be-
comes understandable.

The Psychiatric Hunting License

The “psychiatric hunting license” concept, that mentally ill individuals are automat-
ically exempt from responsibility for criminal acts they commit, was formulated in
1949 by Wertham [11]. He described hired killer Martin Lavin, who repeatedly
played crazy after being arrested, and then rapidly became “sane” after having been
found not guilty by reason of insanity. Returning to the streets, he then resumed his
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murderous career, which was only terminated in a shoot-out, where he murdered
one policeman and was killed by another.

The falseness of the notion that mental illness - or, more specifically, insanity -
automatically removes criminal responsibility has been known for centuries. In
1760 John Monro, Superintendent of London’s Bethlehem Hospital, was asked at a
murder trial whether “lunatics” know what they are doing. “Sometimes, as well as I
do now” [14], was his accurate reply.

Despite the facts, American psychiatry has campaigned long and loudly over
the past four decades for the increased introduction of psychiatric considerations
into the criminal law. These considerations, based on psychiatry’s supposedly great-
er knowledge of the criminal mind, seem almost always to produce assertions that
the perpetrator is less responsible for his actions than the law would otherwise re-
gard him.

Muvrder, Psychiatric Style

Deliberate murder has been committed with the apparent hope that “mental ill-
ness” would exculpate the killer and get him released as quickly as Burkin was -
and as Hinckley might have been, had it not been for media attention.

Dennis Sweeney, who was described as “crazy” and having been “hearing
voices” for some time, deliberately journeyed from Connecticut to New York City
to shoot and kill former Representative Allard Lowenstein [15]. Lowenstein was one
of the most effective Jewish political leaders then active in America; his construc-
tive vigor can be compared to that of Germany’s Walther Rathenau, another out-
standing and assassinated Jewish leader.

Sweeney’s babblings apparently convinced the prosecution not only that he was
insane, but also that he was therefore not responsible for his actions - despite Mon-
ro’s statement over 220 years earlier. Sweeney was found not guilty by reason of in-
sanity, in proceedings conducted behind closed doors, and has apparently been
hospitalized since. Should his delusions - whether real or faked - clear, he will then
presumably be released, as Burkin was.

The handling of Sweeney overlooks another fundamental lesson the German
experience could teach us: that the mentally ill, and the insane in particular, are
both less competent and more manipulable than the rest of us. In 1933, the Nazis
planted a crazy Dutch communist, Marinus van der Lubbe, in the Reichstag (Ger-
man parliament building) with a small torch just before the building suddenly went
up in flames. At the trial, the accused Bulgarian communist, Georgi Dimitrov, “the
only man in recorded history to have made [Hitler’s Reichsminister] Goering turn
publicly red in the neck,” pointed at van der Lubbe and “exclaim[ed] . .. ‘“This mis-
erable Faust! Who is his Mephistopheles?” [16]. This question was apparently
never asked after the Lowenstein murder.

Mark Chapman’s carefully premeditated murder of ex-Beatle John Lennon rep-
resents another crime for which exculpation via an insanity plea had apparently
been planned, with a skillful publicity campaign having apparently been set up be-
fore the murder to facilitate that exculpation. The American media’s uncritical cred-
ulity in this case gravely undermined its credibility in general, and the peculiar
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blocking of attempts to bring key facts about this murder to public attention war-
rants scrutiny also. Seeing Chapman as sick, rather than as vicious, which the media
still do despite his conviction for murder, continues to hide the possibility that a
criminal conspiracy was operating here behind a carefully constructed facade of
mental illness.

The Berwid Murder: A Frame-up Which Failed

Focused terrorism, anti-Semitism, and possibly conspiracy all came together with
Adam Berwid’s murder of his ex-wife Ewa in December 1979, while on authorized
pass from Pilgrim Psychiatric Center. Here a deliberate attempt was made to excul-
pate a man of premeditated murder by blaming psychiatrists, and then using that
blame both to terrorize and prostitute the specialty. This particular attempt ulti-
mately failed.

Key movers in that unsuccessful effort were the prosecutor in the Burkin case,
Nassau County District Attorney Dennis E. Dillon, supported by the Right to Life
Party; New York State’s Mental Health Commissioner, James A.Prevost; John
A.Talbott, candidate for the presidency of the American Psychiatric Association
and editor of its major journal, Hospital and Community Psychiatry; and others. The
coverage of Newsday, Long Island’s daily newspaper, apparently actively fostered
these efforts, and the other media, including the New York Times, cooperated pas-
sively or were seduced, or both. Teresa Carpenter’s Pulitzer-prize-winning Village
Voice story contained lurid but unprovable details and pivotal inaccuracies, and
placed primary blame on “two careless doctors” - “elderly” Dr. Blumenthal espe-
cially. She also predicted that Berwid, if ever “found capable of standing trial,
[would] almost certainly be acquitted by reason of insanity.” CBS’s Sixty Minutes
account, while deeper than any other media report, hardly scratched the surface.

Adam Berwid’s attempts physically to harass his wife Ewa in 1977, after she had
decided to divorce him for his assaultiveness, were met by her obtaining court or-
ders of protection against him. This otherwise brilliant engineer was then arrested
eight times for violating these orders, but repeated psychiatric examinations found
no mental condition interfering with his routine handling by the criminal law.

That December, he wrote her a bloodcurdling letter from jail, describing in ex-
quisite detail the physical harm he anticipated inflicting upon her. He was brought
to trial for aggravated harassment, a misdemeanor, because of the letter. In May
1978, in court, he threatened to kill her and even lunged at her to assault her. The
judge then decided, apparently assisted by the District Attorney, that Berwid
needed “treatment not prosecution.” Declaring Berwid “incompetent to stand tri-
al,” he sent him into the mental health system as a patient, despite the disagreement
of the two senior members of the three-psychiatrist panel examining him at the
time.

In April 1979, Berwid escaped from Pilgrim where he was a civil patient, since
criminal charges on accused misdemeanants are dropped after 90 days of hospital-
ization. He broke into Ewa’s home and cut the telephone wires. The District Attor-
ney’s office had warned most vividly about Berwid’s dangerousness when he had
been made a patient in May 1978, and that warning was resurrected on Newsday's
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front page after he killed her in December 1979. But that April, after Berwid had fe-
loniously broken into his ex-wife’s home, the District Attorney’s office assented to
his merely being transferred - still on civil status - to a higher-security mental hos-
pital. The question of legal status is important: on civil status Berwid had to be re-
leased as soon as he had recovered, while on criminal order he would then have had
to be returned for trial.

Berwid had thus tried out his psychiatric hunting license, which the District At-
torney’s inaction had validated. He was thus apparently encouraged to believe that
the “license” might help him quite literally to “get away with murder.” The District
Attorney’s office confirmed the existence of that hunting license - the belief that his
being a patient removed any responsibility from him for criminal acts he commit-
ted. In February 1982, Assistant District Attorney Barry Grennan was asked why no
indictment had been obtained against Berwid in April 1979. He replied that “a fe-
lony indictment was not obtained because Berwid was in a mental institution and
under their custody” [17]. The psychiatric hunting license was further confirmed by
Grennan’s characterization of Berwid at that time as “incompetent,” despite his
well-planned criminal behavior.

Responsibility for the subsequent murder was placed squarely on the office of
the District Attorney by Abraham L. Halpern, president of the American Academy
of Law and Psychiatry, and one of the country’s most distinguished forensic psychi-
atrists. In February 1982 he wrote to Mr. Dillon that [18].

... it was a result of your staff’s not taking appropriate legal action that Mrs. Berwid came to her
untimely and horrible death . . . The gross negligence of the law enforcement officials on that oc-
casion prevented the state from ensuring his clutchability in the only way then feasible: that is,
through the authority of the Criminal Procedure Law™.

Six months after being sent to the more secure facility after the break-in, Berwid,
having behaved well in the interim, was returned to Pilgrim for release. After
3 weeks of good behavior there, he was given on off-grounds pass for 6 hours. Dur-
ing that period, he premeditatedly slaughtered his ex-wife. Berwid’s pass was given
him by Irving J. Blumenthal, a veteran of 40 years of psychiatric practice, who had
not seen him prior to his readmission to Pilgrim 3 weeks earlier. Berwid had obvi-
ously fooled him. :

Dr. Blumenthal was publicly criticized in all the media, as was his administrative
superior, the much younger T. T. Loo, who had had no clinical responsibility in the
case whatsoever. The District Attorney threatened them both with criminal charges,
including homicide; on advice of counsel, they therefore refused to make public
statements defending themselves. But their attorneys did not defend them either
against the media attacks launched upon them. The media criticism and private ha-
rassment suffered by Dr. Loo - exactly as described by Adolf Hitler - almost drove
him to suicide within 2 weeks of the murder [19]. This author, who met him then for
the first time, had never seen anyone outside a psychiatric hospital as agitated as
Dr. Loo was then.

The fact that Dr. Blumenthal was Jewish, and that Berwid had “proclaimed”
through Newsday*“ to the people of Nassau County” that he had killed his ex-wife
“in the name of Jesus Christ” [20] - the traditional cry of Jew-killing crusaders -
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suggested a possible anti-Semitic element. The local representative of the B’nai
B’rith Anti-Defamation League dismissed that possibility out of hand, however; to
him, Dr. Loo’s involvement clearly ruled out anti-Semitism.

While this Jewish defense organization categorically denied the subtle but vi-
cious psychological attack on the people it was charged with protecting, many psy-
chiatrists, particularly in the state hospital system, keenly recognized that this as-
sault on two of their finest colleagues threatened them all. A few of them fought
back, and eventually won; Drs. Loo and Blumenthal were exonerated and Berwid
was convicted of murder. The American Psychiatric Association, on the other hand,
helped little and obstructed much, with Dr. Talbott playing a central blocking role in
preventing the profession’s communications media from bringing the facts and the
fight-back to the specialty’s attention.

A medical staff meeting at Pilgrim Psychiatric Center some 6 weeks after the
murder demonstrated the intimidation and demoralization of the psychiatrists
which the case had caused. The nurses in the hospital were refusing to obey doctors’
orders - the Director of the hospital is a nurse (!) - and the physicians were plead-
ing that the nurses should not disobey or ignore such orders without first discussing
the proposed disobedience with their own nursing supervisors! And at Nassau
County Medical Center - not a state facility - Stephen L. Rachlin, the Director of
Psychiatry, reported that his medical staff suffered for months from “Berwid fever”:
fear of releasing patients without his specific consent also, as Director, lest they be
blamed individually should the patient misbehave [21].

Three years elapsed between Berwid’s slaughtering his ex-wife and his convic-
tion for her murder. During that period, the political currents and crosscurrents
within and outside psychiatry concerning the case were veritably Machiavellian.
Pitting one psychiatrist against another was only one small aspect of a much larger
and more vicious picture. But one specific example of psychiatric prostitution war-
rants presentation here.

At the New York State Assembly Hearing on the Berwid case on 18 December
1979, the state Mental Health Department deliberately lied about the meaning of a
Berwid chart entry, in order to place false blame on Blumenthal and Loo. Since they
were not present to defend themselves, and their attorneys were not there either, the
media credulously accepted these lies as true.

At a State Senate Hearing early the next month on the case, this author met John
Iafrate, who had been Pilgrim’s Director and who then was Long Island Regional
Director and Deputy Commissioner in the Department. He had assisted and sup-
ported the earlier testimony. This author has known Dr. Iafrate long and amicably,
but not well, and had always thought rather highly of him. “John, how could you do
this to your colleagues?“ lafrate was asked. He looked down at his shoes and re-
plied, embarrassed, “I got my orders.” Speak of the banality of evil: Adolf Eich-
mann said the same.
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Summary

The prostitution of the German psychiatric profession into a Nazi inquisitional tool
was a major factor producing the total degradation of German medicine and moral-
ity. Its low point was its psychiatrists killing the patients they were sworn to care for,
and its other physicians performing inhuman experiments on patients they were
pledged to treat.

In America also, psychiatry has been performing some of the functions of an In-
quisition: injuring innocents, both patients and dissenters, and exculpating crimi-
nals, terrorists especially.

Innocents are being injured both in and out of psychiatric hospitals. The in-
creased fragmentation of care, the augmentation of its discontinuities, and assign-
ing the responsibility for organizing it to non-medical managers are some of the fac-
tors worsening the treatment results of our hospitals. Wrongful deaths, due largely
to the specialty’s intoxication with drugs while ignoring the importance of common
human decency, have become a national scandal.

Hitler described in 1925 the systematic “breaking” of individuals’ “nerves,” and
the process has been occurring since. Eternal vigilance, against these and other dan-
gerous occurrences, once considered the price of liberty, is now seen as the hall-
mark of paranoia. Individuals seeking psychiatric assistance because of distress
caused by current harassment often find that physicians grossly minimize the perse-
cution. This undercuts the validity of the victims’ perceptions and their ability to
combat these external dangers. Treatment focuses upon what the victims have alleg-
edly done to “cause” that persecution, with change within them being seen as the
way to stop the harassment. Political castration is a frequent consequence.

Should such individuals still wish to defend themselves, despite psychiatrists’
primary concern with their “intrapsychic realities,” these victims may be labeled as
“paranoid” and “beyond help”, rather than being assisted with difficult problems in
the real, external world.

The Hinckley case is only the most vivid of many in which psychiatry has excul-
pated, condoned or mitigated deliberate criminality. Future terrorism may be en-
couraged, as it was in Germany, by thus minimizing the punishment terrorists
would otherwise expect. Only by correcting the American psychiatric profession’s
refusal to face

LT3

1. Mistreatment in mental hospitals
2. Persecution of dissenting individuals
3. Its own systematic condonation of criminality

may we perhaps reverse the specialty’s current thrust: the active fostering of statist
tyranny.
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The Role of Social Energy for Man

G. Ammon

The concept of psychic energy has always been discussed in the field of science.
Freud discusses psychic energy in connection with his notion of libido, which is
closely linked up with his concept of man as being primarily directed by instincts.
Such a concept of psychic energy, or rather the underlying concept of man, not only
has effects on a theoretical level, it also affects all fields where man is concerned
with practical matters and where human beings are concerned, such as education
and therapy and also the field of law and the system of penal institutions. The theo-
retical consequences of this concept of man are the concept of endogenetics and the
instinct model. On a practical level, it means regimentation, locking people away,
punishing - deterrence rather than understanding, counterviolence rather than em-
pathetic confrontation and therapy.

Our observations of the development of healthy children within their families
and of group dynamic processes among healthy people and our clinical experience
have led us more and more to the following proposition that psychic energy is

1. hot a biological-physical entity with corresponding characteristics,
2. and must always be seen as linked with groups and individuals.

Generally speaking, [ understand social energy to be energy which is given to the in-
dividual by his environment. Social energy is mediated through human relations [4,
7,8,12].

Through social energy the individual develops the whole of his personality, his
physicality, his character, his behavior. What fundamentally sets apart the notion of
social energy from the traditional psychological and psychoanalytical concepts of
energy is the fact that human development is primarily conceived of as being
caused by social, interhuman processes and not, as the hypothesis of endogenetics
says, by way of intrapsychic biological regularities which have nothing to do with
each other.

So this concept of social energy has consequences on various levels:

- On the metaphorical level [183].

- On the theoretical level, in general and in particular.
- On the level of group dynamic treatment,

- On the level of therapeutic work (cf. [4, 6, 9, 10, 13]).

The notion of social energy allows us to evaluate interhuman relations qualitatively.
The relation between the individual man and the group and also between the indi-
vidual man and society can be described economically, dynamically, and energeti-
cally. This has important implications also for the handling of people who appear
before the court, of those who are in prison, and of those who are on probation. It
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has implications also, one step earlier, for legislation, for the awarding of punish-
ment, and for ethical considerations regarding law as a science.

Looking at the formation and the development of the theory of dynamic psychi-
atry, it is apparent that the notion of social energy has been developed by me as a
consistent conclusion of my concept of narcissism (cf. [11, 20]). Social energy is to
be seen in connection with reciprocal interhuman relations which bring about
change and growth in all the people involved. Social energy is the strength and the
power which human beings can give to each other and which manifests itself in all
spheres of the ego structure. Social energy can be constructive, destructive, or defi-
cient, depending on the group dynamic context in which the human contact takes
place. This is the most recent stage of our theoretical thinking. Social energy is de-
termined by the group dynamic context in which human beings confront each other
and approve of each other; I have coined the phrase “social energetic field” in or-
der to characterize this group dynamic context (cf. [4]). This social energetic field
can be characterized by constructive, destructive, or deficient dynamics, and it will
always have elements of all of these dynamics, if to a varying extent.

So the controversial concept of endogenetics of traditional psychiatry has given
way to the concept of social energy; in the same way the controversial instinct the-
ory of traditional psychoanalysis has given way to the concept of social energy. Be-
cause of this, it is possible to work in the field of the prevention of mental illness as
well as the prevention of criminal offenses, which I regard as a special form of men-
tal illness (cf. [15, 16]).

No doubt you will have experienced yourself how on encounter with a particu-
lar person has made a deep impression on you and given you a good feeling, how
vitalizing such an encounter can be, and how it inspires your thinking and your feel-
ings. The feeling of being taken notice of, of being understood, and of taking notice
of and understanding the other person may well also entail a dispute, a dialectical,
critical argument. The one person sees himself in the other person, he experiences
how the other person sees him, and this gives him the feeling of being taken serious-
ly, of being meaningful, Constructive social energy is set free through encounters
which are felt to be meaningful; such encounters influence the development of the
personality from early childhood onward.

The characteristic feature of constructive social energy is that confrontation
leads to the development of the personality, to its growth, to the change of the per-
sonality and the ego structure. Constructive social energy, among other things, is
marked by the fact that relations may be strained and yet they do not break up. This
means that the people concerned are also able to face up to feelings of anxiety and
aggression, and that such negative feelings are not shut out but made a part of the
relationship. I would like to call this the interdependence of social energy, of the
ability to make contact, and of the ability to tolerate anxiety. The more somebody is
able to tolerate anxiety, the greater is his ability to make contacts and the higher is
the level of social energy. I understand social energy to be the motive force and the
impetus behind any kind of human structural development and human change in a
constructive, destructive, and deficient sense.

Deficient social energy is insufficient social energy or, in other words, it means
being deprived of social energy, being ignored. One of the worst punishments of
parents is the so-called withdrawal of love from their children. We say that some-



50 G.Ammon

body lacks social energy if he is deprived of all affection, of all interest, of all mean-
ingful contacts in a conscious or unconscious way. Also bodily contact is extraordi-
narily important for the building up of social energy. People who have never been
caressed and who have never experienced bodily contact have been deprived of so-
cial energy in a way which deeply affects their personality, and their personality
structure is therefore deficient (cf. [4, 8, 14]).

The dynamics of deficient social energy manifests itself in a lack of interest in
the other person and in a lack of affection, even though the person concerned is be-
ing taken care of on a formal level. What is missing is the understanding of the per-
son, of his specific personality traits; there is no arguing-out of conflicting stand-
points and views. This is a typical feature of the life-stories of neglected people who
commit criminal offenses because of their structurally deficient personality, and
who then give themselves up to the police. They do so in order to experience, by
way of making claims for their needs within the framework of a prison, a border sit-
uation or a meaningful encounter. Border situations and meaningful encounters are
characterized by the fact that they affect man’s central ego, i. e., his unconscious; be-
cause of this they are able to have a social energetic effect. Thus out of helpless des-
peration the delinquents create for themselves by force a border situation which
they have not experienced through personal contact in their lives so far.

In contrast, destructive social energy is characterized by open destructiveness
toward other people, by prohibitions, by the restriction of activities, by punish-
ments, by abuse, and by compuision of various kinds. Extreme forms of destructive
social energy include child maltreatment and the venting of one’s destructive and
aggressive feelings on other people and also on material objects in general (cf. [3]).

The dynamics of constructive, destructive, and deficient social energy can have
many different forms; it manifests itself in many different ways in the changing ego
structure of the individual. As far as the extreme group of people who have commit-
ted criminal offenses is concerned, we see that they have been decisively influenced
by correspondingly extreme social energetic experiences, as has recently been
shown by my co-worker Ulrike Harlander, who analyzed the life histories of mur-
derers [21].

The whole atmosphere of the group surrounding the individual is reflected as if
by a mirror in the ego structure of the developing person. The ego structure can be
understood as manifested social energy. Group dynamics plays a decisive role in
the development of the ego structure: it can encourage, interfere with, or even arrest
ego structural development (cf. [2, 11]). On it depend both the constructive develop-
ment and the deficient development of various ego structures and of the identity as
a whole. Social energy is passed on between mother, child, and the group primarily
unconsciously, and the younger the child is, the more this is so.

Identity and the group cannot be separated, because only when one experiences
one’s own personality in the mirror of other people and, on the other hand, takes
notice of, takes seriously, and understands the other people in the group can ego
and identity development take place. Identity is a constant factor of human person-
ality, yet at the same time it is not static. Identity is a process, a perpetual effort, a
continual development.

There is no definite moment or definite phase in life when the identity of a per-
son is established for good. Rather, identity is something which has to be found
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anew again and again. So identity means asking questions: asking other people who
they are, and asking yourself who you are. Man is a being who is involved in a life-
long process of development and change. This fact implies the opportunity of con-
structive development; it also implies the possibility of bringing about, through so-
cial energetic intervention, change within the system of the penal institutions (cf. [7,
11)).

Ego development has to be understood as a chain of meaningful events or bor-
der situations in an atmosphere of continuity and reliability. This, however, does not
exclude the possibility that one specific meaningful event in a border situation may
have a decisive impact on the further life of the person concerned and his identity.

From this perspective, we have to regard the criminal offense, the ensuing arrest,
the appearance before the court, and the possible imprisonment as border situation
which the delinquent has brought about by force. They provide an opportunity to
change his personality through constructive social energetic processes. Such a con-
structive development is excluded from the very beginning if the legislation is based
on principles such as atonement and deterrence. How ineffective these principles
are in the field of law is illustrated by the situation after the abolition of capital pun-
ishment, as well as after the abolition in various countries of the laws against homo-
sexuality.

As to legislation, the concept of social energy implies a number of conclusions
and demands which have to be elaborated by teams of experts in the field of law
and dynamic psychiatry (cf. [16, 26]). This necessitates research projects which deal
with the problems at the most concrete level. From a transcultural or transsocietal
point of view, it is necessary to compare the different and conflicting laws of differ-
ent nations and different cultural spheres. Special foci of interest are: the laws con-
cerning so-called “sexual offenses”; the positions of women, children, and men in
legislation; the attitude to abortion; and matrimonial law.

The constructive possibility which the border situation principally offers will
not be made use of if, for example, the judge presiding over a court action denies
because of orthodox views the possibility of change and positive development in
the defendant. This becomes obvious, particularly when he has to assess the penal
responsibility of the defendant. Again, this is linked up with ethical and moral ques-
tions.

In my opinion, basic psychological and group dynamic training, including parti-
cipation in self-awareness groups, must be part and parcel of the university educa-
tion of all people who are going to work in the field of law. They must be enabled to
take over responsibility, in the way of leading the trial as well as regarding the
awarding of punishment, and moreover, they must learn that doing their work re-
sponsibly also means keeping in personal contact with the convicted person after
the trial, as well as doing supervisory work in the penal institutions.

In my theory of the human structure 1 distinguish between three ego spheres. In
each of these ego spheres I distinguish further between the ego functions: the pri-
mary ego, with its biological and neurophysiological ego functions; the central ego,
with its unconscious ego functions; and the secondary ego, which means the skills,
abilities, and manifest behavior. My hypothesis is that social energy influences the
ego structural growth of the ego functions of all three spheres (cf. [4, 8]).

This is most evident when we look at the secondary ego, i.¢., the ego of behavior.
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The giving of social energy in this sphere means approving of somebody and criti-
cizing somebody on a rational level. Modes of behavior, skills, and abilities develop
depending on how much they are taken notice of and how much they are encour-
aged by the surrounding group - provided there are no unconscious motives rooted
in the overall group dynamics which impede this development. This is not to say,
however, that I deny factors such as intelligence, talents, and special aptitudes.
These factors set a limit to the development which is possible in and through the
group.

The central ego consists of ego functions which become manifest in the behavior
in various ways and forms. The exchange of social energy on the level of the central
ego depends especially on the group dynamics of the social energetic field. This
means that not only what is manifestly happening in the group and what is openly
talked about is important, but also the unconscious group dynamics. To put it an-
other way: not only the spoken words and the manifest behavior are important, but
also the attitudes and unconscious messages which are expressed through facial ex-
pression, gestures, and body language in general, and above all the attitudes, expec-
tations, fears, and wishes of the people concerned. The interplay of all these dynam-
ic factors of a group determines the social energetic field of the group. This field en-
ergetically affects the central ego of each member of the group and determines the
central ego functions.

Turning to the sphere of the primary ego it must be said that there is a lot of re-
search still to be done in terms of analyzing the role of social energy in the process
of the development of the primary ego functions. The functions pertaining to this
sphere must still be defined and, in particular, the relations must be established be-
tween neurophysiological brain activity, human existence and behavior, and the
concept of social energy.

It is a fact that the human brain to a large degree develops after birth, and it is
also a fact that out of the immeasurably great number of possible synaptic links in
the brain, in actual fact only a small number are established. Which synaptic links
are established? To what degree and how is the potential of the brain put to use? All
this, I suggest, depends on the social energetic influence. The findings of modern re-
search on the hemispheres of the brain allow us to draw further conclusions (cf. [22,
25)); likewise, the theory of the functional system of Anochin (cf.[17, 24]) in connec-
tion with the theory of human structure leads us to new perspectives of research.

My hypothesis is that social energy is an agent of development also in the bio-
logical-physical sphere of man, and especially that social energy determines the
functioning of the neurphysiological structures (cf. [5]). With this background of a
concept of man - I call it the “holistic” principle of dynamic psychiatry (cf. [8, 23]),
the therapeutic work with mentally ill people, among whom I generally speaking in-
clude criminal offenders, gets a widened perspective. It provides an opportunity to
reconsider the ethical side of the problem and it has implications for the practical
treatment which I have described as ego structural work.

In order to establish a social energetic field, ego structural work with archaically
ego sick or narcissistically ill patients requires a careful regulation of narcissistic ap-
proval on the one hand and of social energetic confrontation on the other (cf. Am-
mon et al. 1981). The social energetic field is the precondition for trust and thus the
basis for dealing with the deficient and destructive components of the personality. A
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social energetic field is characterized not only by safety and trust, but also by “delim-
itation” and confrontation. By way of confrontation the disturbed patient has to
face up to the sick aspects of his personality so that he can dissociate himself from
them, i.e., experience these components as alien to his ego. Through the methodical
principle of delimination by the therapist, the patient’s own ego function of delimi-
nation is supported on the one hand against the overflowing flood of the irrational
and on the other hand against the world of reality. Social energetic confrontation
means taking the whole man seriously - which is different from reacting in a con-
crete way to every action and every word of the patient (cf. [4].

In confronting the patient, it is necessary for the therapist to make clear to him
how he time and again makes himself unhappy and isolated, how he again and
again is his own stumbling block, how he unconsciously destroys not only his own
life but also the lives of others. Therefore, in the penal institutions it is necessary,
from a dynamic point of view, to allow the imprisoned person to have contact with a
group which is constructively structured as a social energetic field or, to begin with,
to allow him to have such a contact with one person. The aim of this is (as opposed
to groups with pathological dynamics, which such people always try to find again)
to enable the prisoner to develop his ego structure and to enable personality growth
to take place - a process which I have called “the overcoming of a backlogged ego
development.”

I coined the term “social energy” relatively recently. Yet also in the past the
mentally ill have received help, and there has been what I call a social energetic
field. The reason for this is, I think, that such fields were created by intuition, thus
making the treatment efficacious. Another important point is that to establish such
a constructive social energetic field much more than theoretical knowledge is neces-
sary: it requires personality and stamina on the part of the one who works in this
way. This especially applies to all people who work in penal institutions.

The system of the penal institutions should be turned into a system of social
therapy, and so-called crime should be seen from a psychopathological point of
view and should be dealt with accordingly. This calls above all for specific psycho-
logical and group dynamic training for all people working in penal institutions,
linked with a sufficient amount of experience in self-awareness groups.

Man is a being who, from the very beginning, seeks contact and warmth, who
tries to understand the other person and wants to be understood by him; he is a be-
ing who wants to enter into a critical dialogue with his environment. He is able to
behave in this humane way only if he himself, in his development, has gathered pos-
itive experience. Man, from the very beginning, is also a being who wants to be ac-
tive, who wants to realize himself in his groups. People who have become delin-
quent have been denied the opportunity to do this throughout their lives until they
reach the point when they do not know any other way. They are driven by uncon-
scious motives, and seek to destroy everything in relation to themselves as well as to
others. To turn the court trial into a border situation and to turn the penal institu-
tions into a system of therapy is, to my mind, not only the necessary conclusion
from what I have said above, but also the answer to the ethical and moral question
of how society treats those outcasts.

I conclude by expressing my conviction that our research is inseparably linked
with the endeavor to bring about humanity, peace, and justice.
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III. Psychiatry and Law




A.General

Some Psychiatric Phenomena in Ancient Law

H.H.Cohn

All law must take its lead from the phenomena of life: the factual data on which le-
gal norms are fashioned are but the result of common and long-standing obser-
vations of human nature, and more particularly human frailties. This paper will
discuss phenomena of mental diseases and disorders observed and recorded in an-
tiquity, most of which are reflected, in some way or other, in the various systems of
ancient law. However, I shall restrict myself to the phenomena and their descrip-
tions and etymologies, without going into details of the legal norms and provisions
to which they may have given rise. I shall use the comparative method, drawing on
biblical, talmudic, Greek, and Roman sources - and I hope to furnish the reader
with yet another proof of the theory first enunciated by Auguste Comta and recent-
ly restated and brilliantly elaborated by Karl Jaspers, to the effect that the evolution
of ideas and knowledge proceeded in cycles, leaving similar or identical traces
wherever the human spirit was at work.

Of King Saul it is related that one day the spirit of God rested upon him and he
began to prophesy with the prophets [1]. This distinction appears to have been rath-
er transitory, for a few chapters later we are told that that spirit of the Lord departed
from Saul, and an evil spirit from the Lord started to torment him [2]. Note that both
the good spirit which invested him with the gift of prophesy and the evil spirit which
tormented him came from the Lord. (By the way, the medication prescribed to the
King by his servants, namely listening to music, is there reported to have had the de-
sired effect that “the evil spirit departed from him” [3]). We do not know whether
this evil spirit departed for good or took leave only when and for as long as the mu-
sical medication was administered. There are some indications to the effect that the
King was permanently diseased - as witness not only his attempts on the life of
David but also, and even more so, his own eventual suicide [4]. But we find the King
yet once more blessed with the good spirit of the Lord and prophesying with the
prophets [5] - and lo and behold! “he stripped off his clothes also . . . and lay down
naked all that day and all that night” [6]. There is no escaping the connection be-
tween prophesying and exhibiting clear symptoms of insanity. The word “also,”
which occurs in this verse twice, indicates that it was not only the King who stripped
himself naked but that all the other prophets had done the same; the symptom of
insanity attached not so much to Saul personally as to the prophets, on all of whom
rested the spirit of the Lord. Indeed, it would appear from a passage in Jeremiah
that it was such madmen as pretended to be prophets who were dangerous enough
to need incarceration [7]. The verb to prophesy (hitnabbei) occurs in biblical par-
lance also to describe ecstatic or convulsive behavior [8].
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We know from Greek sources that ekstasis was a state of trance in which the soul
had entered into a special relationship, or had become united, with a deity [9]). The
ecstatic was possessed by a god, and so long as the ekstasis continued, there was a
temporary alienatio mortis which was regarded as hieromania, meaning sacred mad-
ness. “The soul is now in and with the god, in the condition of the enthousiasmos:
those who are possessed are the entheoi - they are completely in the power of the
god, they live and have their being in the god, the god speaks and acts through him”
[10]. In the same vein we find Plato putting these words into the mouth of Socrates:
madness is not simply an evil, “there is also a madness which is a divine gift, and the
source of the chiefest blessings granted to man. For prophecy is a madness. The
prophets . . . when out of their senses have conferred great benefits on Hellas, both
in public and private life, but when in their senses few or none” [11]. He then goes
on to distinguish madness “produced by human infirmity” from the divine mad-
ness, and subdivides the divine madness into four different categories: prophetic
madness, whose patron god is Apollo; telestic or ritual madness, whose patron god
is Dionysus; poetic madness, inspired by the Muses; and erotic madness, inspired
by the goddesses Aphrodite and Eros - and this last kind of madness is “said to be
the best” [12]. In another place, Plato reiterated that no man can attain prophetic in-
spiration “when in his wits: but when he receives the inspired word, either his intel-
ligence is enthralled in sleep, or he is demented. . .. While he continues demented,
he cannot judge of the vision which he sees or the words which he utters” [13].

The Platonic alternative between sleep and dementia as breeding grounds of
prophecy reminds one of the “deep sleep” which fell upon Abraham “When the sun
was going down,” and “a horror of great darkness fell upon him” [14] before God
spoke to him. The Septuagint translates the “deep sleep” (tardeimah) by ekstasis -
as the same word is rendered also in another context, namely the “deep sleep”
which fell upon Adam by way of anesthesia before the divine extrication of one of
his ribs for the creation of woman [15]. I wonder whether the scholars were right
who held that Adam’s ecstasy really had nothing to do with prophecy [16]. The same
ecstatic sleep occurs again in Isaiah, there connoting both prophecy and madness:
“Act stupid and be stupified! Act blind and be blinded! For the Lord has spread
over you a spirit of deep sleep, and has shut your eyes, you prophets, and covered
your heads, you seers” [17]. The “spirit of deep sleep” (ruah tardeimah) here befalls
the false prophets, God making use of it to close their eyes and stupefy their wits -
not unlike the use God made of his evil spirit to torment King Saul. Indeed, the
ekstasis is defined by Philo Judaeus - whose description of biblical traditions and
institutions was, of course, decisively influenced by the Greek philosophers - as ap-
pearing in three different forms. One is a mad frenzy leading to stupefaction and
caused by senility, depression, organic disorders, or sudden vehement frights; the
second is a state of serene tranquility where the spirit is at rest; and the third and
best is the divine emotion and possession of the prophet [18]. All of these are phe-
nomena of the same ecstasy: madness, frenzy, stupor, serenity, inspiration - all un-
der one and the same phenomenological heading.

We find this connection between madness and prophecy also in rabbinic litera-
ture. The terms “the deceived and the deceiver” occurring in Job [19] are defined by
one rabbi as meaning the prophets and their prophecies, and by another as connot-
ing madmen and their nonsensical utterances [20]. The “deep sleep” we have en-
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countered as ekstasis is interpreted by some rabbis as insanity [21]. And Rabbi
Yohanan, the great third century teacher, assures us that from the day of the de-
struction of the temple, prophetic inspiration was taken away from the prophets
and given to children and madmen [22]; the insinuation of any madness to our pro-
phets of old bordering, of course, on the blasphemous. And Maimonides, who was
a medical man, found that when prophesying “their limbs tremble, their physical
strength fails them, their thoughts become confused” [23]. And the enthousiasmos
which we found characterizing the Greek prophets we find again described as the
characteristic of Hebrew prophets by Flavius Josephus, who calls them entheoi rath-
er than ecstatics [24].

It may seem fortunate, in view of that sacred madness by which they excelled,
that the Hebrew prophets were not aware, or at any rate did not make use, of the
very wide legislative competencies retrospectively conferred on them by talmudic
law: the ekstasis and the enthousiasmos which proved so effective in producing the
most brilliant and lofty of prophesies might not necessarily prove the best of tools in
the legislative process.

Whether it was that David, the young musician called to please and pacify King
Saul with his harp-playing, was fascinated by the symptoms of insanity displayed
by the King, or that feigning mental disorder was already in those early times a com-
mon practice with the purpose of escaping recognition or responsibility, at any rate
we find David deciding to deceive the King of Gatt and his men into believing that
he was raving mad [25]. It is said there that David was very much afraid of that King
[26], and it seems that by simulating madness he hoped to avoid identification and
to make good his departure. Nor was he wrong in his calculations: the King is re-
ported to have instructed his courtiers not to bring David before him: “Do I lack
madmen that you brought this fellow to rave for me?” [27].

The simulations chosen by David for his purpose, which were so eminently suc-
cessful, were that he “scratched marks on the doors of the gate, and let his saliva run
down his beard” [28]. Why the scratching (or, according to the King James Version,
the scrabbling; or, according to the Septuagint, the thumping or bumping) on the
doors of the gate should be a mark of insanity we do not know; maybe it was the
way he did it that disclosed his derangement, or the things or signs that he scratched
on the doors [29]. But letting his saliva run down his beard will sound more familiar
we find the same symptom of insanity in Greek poetry [30], especially coming to-
gether as it does with two general remarks, namely that he changed his bearing and
that he raved.

The simulation of insanity (or, as it is called in Israeli military slang, “artistics™)
presents, of course, a legal problem of some magnitude, and has done so apparently
throughout legal history. It is one of the phenomena to which we men of the law are
eternally indebted, for were it not so much in evidence, I am afraid we would have
had to forego much of the benefit - not to speak of the pleasure - which we derive
from our acquaintance with, and the opinions of, the psychiatrists. The knowledge
of how old this strategem is, and how widespread it was even in antiquity, may per-
haps contribute to our understanding of the great demand for, and of the indis-
pensability of, psychiatrists in our time. According to historical records, these simu-
lations were inordinately successful - whether for the reason that, as at the court of
the King of Gatt, madmen were anyway in plentiful supply and anybody displaying
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symptoms of insanity was immediately shunned, or for the contrary reason that, as
we hear from some Greek historians, insane persons were often regarded with a re-
spect amounting to awe: their utterances were received with a certain reverence,
and so far as they were intelligible were taken as prophetic predictions [31]. A good
example of a simulation successful for this latter reason is provided by Solon, the
great lawgiver. When a law was passed in Athens prohibiting, on penalty of death,
political agitation for the conquest of the Isle of Salamis, Solon

“. .. could not bear this open shame, and seeing the most part of the lustiest youths desirous still
of war, though their tongues were tied for fear of the law, he feigned himself to be out of his wits,
and caused it be given out that Solon was become a madman. ... So one day he ran suddenly
out of his house with a garland on his head and got to the market-place, where the people
straight swarmed like bees about him . . . [32]".

Plutarch goes on to relate that instead of addressing the people as a normal orator
would have done, he started to recite an elegy of a hundred verses which were “ex-
cellently well written” and which so impressed the people that they insisted that the
law be revoked [33]. You may think that speaking in verses instead of in prose is a
rather innocent and rather uncommon demonstration of mental deficiency, but it
may well be, of course, that the simulations of insanity, such as running wildly
through the streets with a garland for a headdress, were, after having been successful
in gaining him access to the marketplace podium, intended to be neutralized and dis-
proved by such display of poetic prowess. Be that as it may, we have here, it seems,
the earliest instance of a successful evasion of capital punishment by feigned insanity.

I cannot leave David’s simulation without letting you in on a beautiful dialogue
which took place, according to ancient legend [34], between David and God Al-
mighty.

Said David:

Master of the Universe, everything you have created in your world is perfect, and wisdom is the
best of all perfections - but why did you create insanity? What is good about the madman who
wanders around the streets and tears his clothes and is a laughing-stock to people, and children
run after him? Is that your sense of beauty?

And God Almighty is reported to have answered him: “You contest the beauty of
insanity? By your life, you shall have need of it!” And when David had indeed
found out how useful insanity - albeit feigned - could be, he is said to have ex-
claimed, “I will bless the Lord at all times” [35] - at times of sanity and at times of
insanity; and when “God saw everything that he had made and found that it was
very good” [36] - “everything must have included insanity, too.”

In the same vein we find King Solomon, the wisest of men, giving his heart and
mind not only to wisdom and knowledge, but also to madness and folly and the
vexation of the spirit. To his mind they all alike were but the pursuit of wind [37], but
the one should be pursued no less than the other.

This is not to delude you into thinking that insanity was, except in legend, ever
regarded in Jewish tradition as a desirable or beautiful phenomenon. On the con-
trary: madness is one of the curses with which transgressors of God’s laws are
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threatened, along with blindness and numbness of heart [38], and the worst that can
strike you is to be driven mad by what your eyes behold [39].

To judge from biblical records, however, the punishment of madness was not the
one to enjoy divine preference. Apart from King Saul, there is not a single instance
of true insanity reported in the Bible [40], although transgressors of God’s laws have
abounded at all times. But the fact that insanity was quite widespread among an-
cient Jews is testified to in the New Testament. There we find records of people pos-
sessed by demons (daimoniyomenoi), or of evil spirits displaying clear symptoms of
insanity - such as going around naked [41], screaming, and cutting themselves with
stones [42], and being fierce, dangerous, and aggressive [43]. The commonest symp-
tom, however, appears to be spending time in, and coming out of, burial caves and
cemeteries [44]. The question why the insane are so well represented in the New Tes-
tament and so neglected in the Old already perplexed the Church Fathers. Why,
asks Anastasius, should Christians have more demoniacs among them than Jews or
barbarians [45]? The question in this form is, of course, misconceived. The daimo-
niyomenoi of the New Testament are all Jews, however quickly they may have
adopted Christianity after their miraculous cure. The simple answer to the question
is that the Gospels relate the miracles by which Jesus excelled, and none of these
patients would have been regarded worthy of any mention, were it not for having
been healed by Jesus. There appears to me to be no merit in any of the other the-
ories which have been propounded: for instance, that the marked religious ex-
citement at that time produced increased insanity, or that an epidemic of mental ill-
ness developed from the belief in demons and evil spirits, or that mental diseases
multiplied because at that time there no longer existed “a strong naive public reli-
gion,” paganism having ceased and Christianity not having taken over as yet [46].

The fact that the New Testament daimoniyomenoi were, indeed, good Jewish lu-
natics, is attested to by the symptoms reported of them. I have already mentioned
the rather peculiar but almost universally recorded symptom of roaming about in
cemeteries, of all places. Now the talmudic definition of a madman - which is really
an enumeration of symptoms rather than a legal definition - is as follows: “He who
goes out at night alone, and stays overnight in a graveyard, and tears his garments,
and destroys everything that is given him” [47]. This frequentation of cemeteries and
graveyards, especially at night, must have been the favorite pastime of Jewish mad-
men. Some scholars believe that they were attracted there by the spirits and demons
with whom they intended to do some conjuring or magical business [48], but then
the belief in such spirits and demons with headquarters in cemeteries was shared by
great and enlightened scholars [49], and people associating and negotiating with
them, or attempting to do so, were sternly rebuked, but not necessarily regarded as
insane. We even find staying overnight in a graveyard decried as a capital risk, along
with such innocent and eminently sane if trifling indiscretions as eating peeled gar-
lic or peeled onion or drinking beverages which had been left open overnight [50].
The reason given there is that the spirit of impurity prevailing among the cemetery
demons endangers human life. Even if the message intended to be conveyed was
that persons deliberately endangering their lives were to be considered insane, it
would appear rather odd to choose the overnight stay in a graveyard as the model
type of dangerous action. I think there is no escaping the simple conclusion that this
phenomenon of frequenting cemeteries at night was in fact observed time and again
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with insane people, and was in the event elevated to the rank of a typical symptom
of the disease. As people sought to define insanity by an enumeration of symptoms,
the question arose whether the disease presupposed all those symptoms to be pre-
sent cumulatively, or whether any one of the symptoms could separately constitute
the disease. As both possible answers to this question were propounded by equally
authoritative scholars, a compromise was found to the effect that as these symptoms
in themselves proved nothing unless they were displayed in an insane manner, any
one symptom so displayed would be sufficient, while all of them together would be
insufficient without the framework of apparent insanity [51]. It comes to this, then,
that the definition is practically useless. What you really have to look at is not so
much the particular symptom but rather the general bearing and behavior. And if
from observing the general bearing and behavior you conclude a diagnosis of insan-
ity, then it will not matter very much whether this or the other symptom enumerated
in the definition is present. I would submit to you that rather than a list of symptoms
serving as elements of a legal definition, what you have here is a description of psy-
chotic phenomena which were probably the most common at that time.

One of the talmudic sources [52] gives the Greek terms for the diseases exempli-
fied by the symptoms described in the definition. He who goes out alone at night is
a katnotrokos, or suffering from an illness of that name; he who tears his clothes is a
kollykos; and he who destroys everything he is given is a kodaikos. The very men-
tion of these Greek names is some indication not only of the prevalence of these or
similar diseases in the Hellenic world, but also of the existence of some kind of pri-
mitive international psychiatry. It is significant that no Greek term is given for the
nightly frequentation of graveyards: this as we said, seems to be a disease reserved
for Jews only.

Looking now at the Greek terms and trying to decipher them, we encounter
great difficulties. There are no such terms in ancient Greek. As regards katnotrokos,
talmudic etymologists have done their best to find the proper meaning by emending
the Greek word. The katnotrokos has been authoritatively identified as kanantropos
[53]. This is supposed to be combination of canis, dog, and anthrspos, man, and to
mean a person infected by a dog and suffering from rabies. Why persons suffering
from this disease should want to go out at night alone, and why this should be its
most characteristic symptom, is certainly not for legal historians to say. It may, how-
ever, be of interest that the English term rabies is in reality a Latin word, derived
from the verb rabire which means to rave or to rage (and I may perhaps remind you
in this context of Cicero’s famous warning, nihil rabiose facere - do nothing in rage).
The adjective rabidus is used to describe raving dogs and ferocious animals, while
the corresponding term used for human beings who are raving is furiosus.

As far as kollykos is concerned, it is assumed that this is a corrupted version of
the Greek cholera - which originally signified only the common nausea and did not
yet connote the disease we call by that name. Still, in the same way as we use the ad-
jective “choleric” to describe an irritable or bilious disposition, not necessarily con-
nected with cholera proper, so may the ancients have used this term to denote a cer-
tain form of mental disorder. While tearing one’s clothes may perhaps under certain
circumstances amount to a demonstration of choleric anger - even today, here too, I
think, the talmudic jurists could not be expected to provide us with a medically ac-
curate symptomatology.
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Finally, there is the term kodaikos for the wanton destructionist. The Greek kod-
eia means poppyhead - but while even in ancient times the kodeia may have been
used for the extraction of opium or other drugs, it seems a little farfetched to bring
these destructive urges home to the possible consumption of drugs. The next best
would be to relate the kodaikos, or kydaikos, to some derivation from kydos, which
stands for glorious fame (hence the English word “kudos”), if it is not too far-
fetched, again, to associate this mental derangement with possible hallucinations of
glory.

Let me conclude by presenting you with a gem from the moral rather than the
clinical phenomenology of insanity. There is an ancient Jewish tradition to the ef-
fect that no man ever commits a transgression unless a spirit of derangement has en-
tered into him [54]. The scholar who first enunciated this dictum based it on her-
meneutics, in good talmudic fashion. The verb used to describe the offense of the
adultress is derived from the same root which connotes insanity [55]; hence the -
however bold - conclusion that some insanity must be at the root of all criminality.
The purpose of enunciating this rule cannot have been to mitigate or reduce in any
way the criminal responsibility and punishability of transgressors: we have from the
mouth of the same purist (Resh Lakish) many dicta in the fields of criminal law and
penology which make it very clear that in his view, notwithstanding the presumed
derangement, responsibility and punishability are in no way affected or diminished.
On the other hand, we do not find him dissenting from the rule that mentally de-
ranged persons are not criminally responsible. They may well perform the criminal
acts, but they can never form a criminal intent [56]. Hence it is irrelevant in Jewish
law - in contradistinction to modern legal systems - whether any causal connection
can be established between the disease and the offense: once insanity is shown, re-
sponsibility is excluded. You may, then, draw this logic out ad absurdum: while the
general state of insanity is highly relevant and will exclude responsibility, the rela-
tion of the particular offense to some latent insanity causing or underlying it is
wholly irrelevant and will never diminish responsibility. The purpose of relating the
offense back to some presumed mental derangement cannot, therefore, be a legal
one. The law takes no cognizance of the underlying derangement, as it takes no cog-
nizance of underlying motives - and on the other hand, the law will take no cogni-
zance of the offense where the offender is patently and generally insane. What then
may the purpose have been behind this presumption of mental derangement under-
lying all offenses? I would submit that it was intended to have a deterrent effect.
Ever since biblical times, transgressors have been denounced as evil and wicked,
and this kind of stigma did little or nothing to reduce sinfulness. It appears that the
many stubborn people who had decided to disobey God and his laws were quite
prepared to be so stigmatized - the more so as God himself had in primordial times
come to the conclusion that the wickedness of man was great and the thoughts of
his heart were only evil all his days [57]. Moreover, the malignity of the criminal was
brought home to all and sundry by the punishment inflicted on him in public, even
by the (mostly capital) punishment with which he was threatened by the hand of
God or by the hand of man. All this had proved to be of no avail ; maybe the diagno-
sis of insanity might do the trick? If people were told by the highest authority that
criminal behavior was a sure symptom of mental disease, maybe they could be terri-
fied into keeping the law? It is not only the fear of the disease itself that may be a
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potent deterrent, but more particularly the almost certain prospect of being
shunned and ostracized, as deranged people were in ancient societies (and often
still are today). Not that this ingenuous attempt at deterring from crime proved to be
more effective than the traditional ones, but the assumption of pathological causes
of crime went into the history of ideas to stay and take root, eventually to be put on
its Lombrosian pedestal and then to be discarded again.

We have it on the authority of the Roman orator Quintilianus that the view ac-
cording to which a man is wicked and criminal only when insane (stultus) “is held
not only by philosophers but widespread also among laymen” [58]. Indeed, many
philosophers propounded that view even long before the days of Resh Lakish.

May I quote again from Plato:

No man is voluntarily bad: the bad becomes bad by reason of an ill disposition of the body . ..
and in the case of pain the soul suffers much evil from the body. For where the acid and briny
phlegm and other bitter and bilious humours wander about in the body and find no exit or es-
cape but are pent up within and mingle their own vapours with the emotions of the soul and are
blended with them, they produce all sorts of diseases . . . creating infinite varieties of ill-temper
and melancholy, rashness and cowardice, forgetfulness and stupidity . .. thus all of us who are
bad have become bad from causes which are entirely beyond our control [59].

Or again through the mouth of Socrates:

What makes a man a good physician? Clearly the knowledge of the art of healing the sick. Now,
who becomes a bad physician? Clearly he who is in the first place a physician: as he may be-
come a good one, so he may become a bad one. But none of us unskilled individuals can by any
amount of doing ill become physicians, any more than we can become carpenters; and he who
by doing ill cannot become a physician at all, clearly cannot become a bad physician. In like
manner the good man may become deteriorated by time or toil or disease or other accident; but
the bad man will never become bad, because by nature he is not good [60}.

The subtle distinction between the man who was good and has “deteriorated” by
reason of disease, and the bad man whose disease is inbred or constitutional and
apparently incurable, may roughly correspond to the distinction between the casual
criminal and the professional or recidivist. What they have in common is that their
criminality is beyond their control or volition.

We find the same idea in Horace’s satires: Ergo ubi prava, stultitia, hic summa est
insania, qui sceleratus est furiosus erit (Where there is wickedness, there is derange-
ment - this worst of insanities; and whoever is a criminal, is insane) [61].

Here and in Greek philosophy, the deterrent purpose which we traced in the tal-
mudic sources appears to be absent: what we have here is perhaps a grossly unmed-
ical but an eminently ethical diagnosis of criminality. Quite contrary to the divine
pessimism which found expression in Genesis, the approach of philosophers and
poets here stems from an invincible belief in the inherent goodness of man - a
goodness which is thought to be incompatible with any deliberately wicked disposi-
tion or tendency. The manifest fact that there are wicked people all around is easily
explained away by the no less manifest fact that there are sick people all around -
and the sickness of the soul and of the mind will easily explain asocial aberrations
in behavior. A good man would not of his own volition choose a life of crime, and as
all men are good - or at least all healthy men are good - it must be that those who
chose a life of crime did not do so of their own volition at all. You may think that
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these are idealizations which render the ethics behind them utterly impracticable.
So 1 would like to refer by way of conclusion, to a variation on the same theme, in
which these ethics are translated into more practicable, and for us moderns, much
more appealing, sentiments. I quote from the meditations of Marcus Aurelius, the
great humanist Emperor of Rome:

Only a human being is capable to love even those who do him wrong. And this can happen only
if when the wrong is done to you, you remember they are human too, and wrong you only be-
cause their mental predisposition or condition prevented them from abstaining. Anyhow soon
both of you will die; and you being so fortunate as being sane and sound, the wrongdoer can
really do you no harm, while you can do him only good [62].

A similar reflection may lie at the root of the Christian doctrine of the love of one’s
enemies: one can have compassion on them, notwithstanding their hostility, if one
can attribute their ferocity to some derangement beyond their control. And in tal-
mudic law, it is the choice of the most humanitarian mode of execution of con-
demned felons which is proclaimed as the best and truest fulfillment of God’s com-
mand: Love thy neighbour like yourself [63].

We know of many early, so-called primitive civilizations in which all insane peo-
ple are treated as criminals: they are believed to house a demon within their body,
and the demon would never have chosen the body of that particular man for his seat
were it not for his wickedness and blameworthiness. For them insanity is conclusive
proof of criminal disposition - and insane people are punished or exterminated or
expelled not for their criminal acts but for their insanity. It was Nietzsche who first
asserted that the time had come to turn the scales.

Are we not finally ripe for the contrary view? Ought we not to say: every criminal is insane, in-
stead of: every insane man is criminal? It seems that that hour has not yet come. ... We lack
above all physicians for whom that science which is called applied morals (praktische Moral) has
become a medical art, a medical science; we still lack that hungry interest in these matters that
might resemble the Sturm und Drang of ancient religious ecstasies . . . [64].
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The Evolutionary Relationship Between Psychiatry and the Law

S.B.Cohen

The opportunity to address this distinguished gathering concerned with psychiatry,
law, and ethics is a great privilege which carries with it much responsibility for the
author’s being so bold as to think that he has something to contribute to these top-
ics. Having rewritten the paper a number of times, [ am tempted to retitle it “The
Evolution of a Paper”, but I trust that some of the fossils in the abstract may be seen
as precursors of the creature fleshed out today.

One of the major arenas which lawyers and psychiatrists enter together is the at-
tempt to determine mental capacity and hence criminal responsibility. With the
changing attitudes of society toward the insanity plea, there may well be a signifi-
cant diminution in the expenditure of psychiatric man hours devoted to such deter-
mination. To this author, forensic psychiatry has always appeared to devote a dis-
proportionate amount of its time to this more glamorous issue of the insanity de-
fense, neglecting the opportunity to focus our expertise and talents on the possible
prevention of more ordinary, much less spectacular crime.

The roles and scope of our two professions, law and psychiatry, must always be
seen as a reflection of what goes on in the overall society. Henry Sigerist, the medi-
cal historian, discussing the roles of physicians and the scope of medical practice,
has noted that this is dependent on “the general civilization of the time and largely
determined by the cultural conditions of that time” ([3], p. 24).

Viewing the relationship of the two professions, one can see an evolution having
taken place in three stages. The first was the era in which society noted that some
behavior was so abnormal that it stemmed from a disordered mind and, therefore,
this particular “criminal” was placed in the hands of the psychiatric profession. The
M’Naghten rule, formulated almost a century and a half ago, stated that if the indi-
vidual did not know right from wrong and could not appreciate the consequences
of his action, then he was considered insane and the law would wash its hands of
the matter, with psychiatry having the responsibility of taking care of that person.
What became implicit in the instructions from society was that this individual
should remain incarcerated indefinitely, in many instances for the remainder of his
life. This system worked well for quite some time, its success being directly propor-
tional to and dependent upon psychiatrists keeping these deranged individuals
locked up. In other words, as long as such individuals were out of sight, incapable
of further mischief to the public at large, society was content with this arrangement.

The second stage was the age of expanding knowledge of human behavior. We
learned much about how people functioned and about unconscious mental pro-
cesses and developed a science of psychodynamics. At this point, society gave psy-
chiatry an additional job and the legal profession was happy to have psychiatrists
take on this role. Essentially, the psychiatrist was told, “You have learned so much
and we have such faith in you that if you will give us your revered and refined judg-
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ment about the mind of the criminal, we can proceed in a much more modern,
scientific manner.” This was the era of enlightenment, and I remember well that my
professors were pleased with the rulings such as those of Judge David Bazelon of
the Fifth District Court of Appeals in the United States when he formulated the
Durham rule, which stated that if an act is a product of a disordered mind, then the
person is not guilty by reason of insanity. There were many variations on this rule
with an attempt by various groups to come up with the ideal that would allow us to
find that these people were indeed sick individuals.

The third era is upon us. This is the era of disenchantment. Society is confused
and unhappy with psychiatry. Lawyers have many opinions about psychiatrists but
practical opinions of the lawyers are twofold. The defense attorney noted that his
clients were locked up for prolonged periods of time and were deprived of their
rights. Further, that if his client had simply pleaded guilty and gone to trial, he
would have been released much sooner, and that therefore the psychiatrist was at
fault for prolonging incarceration. Consequently, there were many suits to release
those individuals in mental hospitals because they were originally adjudged “not
guilty by reason of insanity” but no longer met the criteria for insanity. At the other
end of the spectrum are those, primarily prosecutors, who say that we discover in-
sanity one day, examine the patient the next day and find him sane, and conse-
quently release him. They question whether insanity resides within the patient, the
psychiatrist, or the system.

At the extreme, the insanity defense is used as a ploy by an attorney. For exam-
ple, a woman has been provoked beyond reason by her husband, shoots him in a fit
of rage, pleads not guilty by reason of insanity, and is hospitalized. It is soon appar-
ent to the hospital staff that this is a person without the stigmata of major mental ill-
ness who has been overcome by rage, and that she is not psychotic, delusional, or
hallucinatory, and she is released. The public wonders, and it cannot be blamed. So-
ciety asks, “Can’t you psychiatrists agree on anything?” They see the battle of the
experts. One does not have to be reminded of Arthur Brenner, Sirhan Sirhan, and
more recently, John Hinckley. Although society recognizes honest differences of
opinion between experts, they look for much more consistency than we display. We
physicians know that in all fields the practice of medicine is neither simple nor un-
controversial. For example, experts do not agree upon how the early hypertensive
should be treated, whether he should receive drugs, and if so, what kind. Therefore,
it is simple and naive for the public to think that we can have such unanimity of
opinion or that we can all know the answers, but this is what is asked of us. The
public views the matter much like “The whole array of practitioners . .. looking at
one another and at the spectators, as if nobody had ever heard that all over England
the name in which they were assembled was a bitter jest . . . that little short of a mir-
acle could bring any good out of it to anyone” ([4], p. 263). It is more than coinci-
dence that Charles Dickens began penning the words of Bleak House 8 years after
the M’Naghten rule was put into effect. Although he was talking about the English
Chancery Court, his words seem hauntingly relevant to the public’s perception of
the courtroom testimony of psychiatrists.

Ermutulu [2] has recently sketched out some of the current views about the in-
sanity defense, noting revolutionary changes being made by psychiatrists, lawyers,
and legislatures. Before lamenting what may well be our diminished role in this
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aspect of forensic psychiatry, we may look upon it as an opportunity to shift some
of our energies into the study, understanding, and prevention of a ubiquitous form
of disordered human behavior, i.e., the garden variety of crime involving burglaries,
robberies, muggings, and their all too frequent accompaniment, drug abuse. We can
use our knowledge to look at the system of crime and to elucidate those factors that
initiate, encourage, and perpetuate crime. With this knowledge we may be able to
intervene effectively in the cycle of criminal behavior. Again, through no fault of
our own, we are asked only to look at and evaluate the end product of the system,
the apprehended criminal. However, by the time this individual comes to the atten-
tion of the adult criminal justice system, there has been so much positive reinforce-
ment for a career in crime that often there is little we can do besides temporarily re-
moving this person from society.

We have been much concerned with whether a crime is a product of a mental ill-
ness, but I would ask that we seriously examine the converse, i.e., the possibility
that the milieu of crime and drug abuse may lead to widespread emotional distress.
This may be something that we cursorily acknowledge but rarely subject to serious
scrutiny. Though many would say that this is far too much for the mental health
field to consider and that human nature is unchangeable, I would like to give an ex-
ample of a major crime whose incidence could be markedly reduced by simple, in-
expensive measures that would harm no one and deprive no individual of constitu-
tional rights.

The example I should like to sketch out is the prevention of automobile theft by
the use of vehicular identification numbers (VINSs) [1]. One might ask what this has
to do with psychiatry, law, and ethics. In the United States each year one million
cars are stolen, having a value of $4000000000. This means that one million people
will suddenly be deprived of their major means of transportation. Most of the auto-
mobiles will not be recovered, and if they are, they will be so damaged and mutilat-
ed that the owners will always, whenever driving the recovered car, have feelings of
unease. You may well ask, “What does this have to do with the theme of this confer-
ence? Why should psychiatrists worry about car theft?” Many of us would probably
see this as simply a job for the police and think that this conference has more impor-
tant matters to discuss, such as the rights of the mentally ill, questions of confiden-
tiality, and predictions of dangerousness.

However, we should look upon automobile theft as more than just the loss of a
major possession. You should understand that in the United States it may be the
major possession of those of modest means and their only transportation to work.
The automobile is the determinant of status. I would further remind the audience of
the practical and emotional significance of transportation in the United States. Not
too long ago, the punishment for horse thievery was hanging for the lucky. For the
unfortunate, it was hamstringing, the process of cutting the large tendons in the
back of the leg, leaving the individual helpless in getting about, just as the thief had
done to the rider whose horse he had taken. One must understand the major emo-
tional significance of the automobile. We should remember, too, that many victims
of car theft are injured or killed as an unfortunate side effect of the theft.

The ethical dilemna is that this is a crime that experts tell us is 90% preventable
by simple, relatively inexpensive means which harm no one and which infringe on
the rights of no one. The technique is simplicity itself: stamping identification num-
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bers on all parts of the vehicle. As is well known, in the case of a stolen automobile
the sum of the parts is worth much more than the whole automobile. Each part is
quite valuable for resale and a major illicit business enterprise has developed with
the theft, dismantling of cars, and resale of parts. Although a few cars are stolen for
joyriding, automobile thievery in the 1980s is virtually a purely criminal activity
pursued by highly skilled, intelligent people who know a good business, albeit ille-
gitimate, when they see it. This is one area where the poverty factor is scarcely appli-
cable because few poor people possess the skills or resources to become competent
car thieves, chop men, etc. The insanity defense is rarely raised any more than it is in
intricate stock fraud schemes.

The reason why the use of VINs would be effective in preventing car theft is that
thieves are not psychotic or grossly neurotic, and recognize that they cannot dispose
of marked car parts, and the whole enterprise would then no longer be viable. If this
were accomplished in the United States and one million people did not have their
cars stolen in one year (as in 1983), it would substantially reduce a source of emo-
tional tension. It would promote a positive feeling of well-being, a feeling that
something could be done. Having fewer car thieves to pursue, the police, courts,
and the rest of the criminal justice system would have reduced pressure and more
time and manpower to be applied to other areas.

I have gone into considerable detail about VINs simply as a paradigm for those
areas where the application of psychiatric knowledge to criminal behavior could
pay rich rewards to a society overburdened by crime.

Typically, behavioral scientists make many observations about human behavior,
studying it in the usual unfettered course of activities over a period of time or via
controlled experimental conditions. However, serendipitous circumstances may
present us with unexpected opportunities. The concept of VINs undoubtedly came
from pragmatic observations by “nonscientists,” who observed that marked and
easily identifiable items are much less likely to be stolen. This rests upon the solid
psychological basis that individuals, be they honest or thieves, will not engage in
nonproductive and at times self-destructive behavior, such as accumulating a sup-
ply of automobile parts which cannot be sold. Despite the fact that we “scientists”
did not originate the concept, and it does not call upon us to utilize all of our clinical
skills, nonetheless we should use our energies, as individuals and organizations, in a
constructive fashion for the universal adoption of this disarmingly simple but quite
effective weapon in our forensic armamentarium. We should also look for, develop,
and exploit other similar techniques.

Rapid technical, social, and economic changes in recent decades have produced
criminal behavior that threatens to overwhelm our system of criminal justice, pro-
ducing an epidemic of emotional distress. However, our twin disciplines of law and
psychiatry acting together can be responsive to the needs of society. To do this we
will have to evolve not only refinements of the existing techniques but entirely new
ways of viewing our interactive, complementary roles.
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The Ideology of Entitlement: The Contemporary Function of Law
and Its Application to Psychiatry

L. Gostin

The legal approach to psychiatry - the application of a formal body of procedural
and substantive rules to shape and control mental health services and practices - is
now well established in a number of modern Western societies. This paper will de-
scribe and explain the function of law in relation to psychiatry in two areas: the con-
tribution of law to the provision of health and social services, and the use of law in
defining the parameters of psychiatric decision-making and practices. The ideology
of entitlement, on the face of it, appears to be an ill-conceived philosophy on the ba-
sis of which to promote the interests of any socially impoverished group of people.
The law has traditionally been perceived as concerned more with maintaining and
enforcing the social order than with the provision of services or the meeting of so-
cial needs. This paper will present a case for a legislative planning approach and
will critically examine the “judicial moralism” apparent in the United States.

Historical Overview

Social historians have sometimes characterized the process of reform of mental
health legislation as a pendulum swinging between two opposing schools of
thought - legalism and professional discretion. The influence of law in mental
health was firmly established in England and Wales by the Lunacy Act 1890. The
Lunacy Laws required certification of lunacy and magistrates’ approval as a prereq-
uisite to both voluntary and compulsory hospital admissions. This legislation, de-
vised in the late Victorian era, was seen in conventional historical assessments as an
obstacle to early and effective treatment of mentally disordered people. The Mental
Health Act 1959 (England and Wales), which had a striking influence on mental
health legislation in North America and the Commonwealth, was thought of as a
negation of, and reaction to, legal formalism. Its approach was effectively to make
access to treatment and care a matter for medical discretion. Review of medical de-
cision-making was limited to a small minority of cases; the system of review was to
be de facto and exercised by an administrative tribunal with a medical component.

A reemergence of a legal approach to psychiatry has taken place in the United
States in the last decade. A notable characteristic of American federalism is that
domestic policy has been substantially determined by the courts; the judiciary has
introduced its own social morality, based largely upon constitutional construction,
to try to ensure reasonable access to services and protection from the unjustified use
of compulsion for those designated as mentally ill and handicapped.

Recent decisions by the United States Supreme Court may have marked the end
of an era where judicial solutions were to be offered for such complex sociomedical
issues as voluntary admission of children to institutions (Parhamv. J. R.),; the mini-
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mum standards of treatment or habilitation to be provided in hospital (see, e.g.,
O’Connorv. Donaldson); consent to treatment (Rogers v. Okin); and the transfer of
people and resources from institutions to the community (Pennhurst State School
and Hospital v. Halderman). In each of these contexts the Supreme Court has taken
perceptible, albeit inconclusive, steps to transfer decision-making from the judiciary
to mental health professionals and planners.

Following the emergence of a legal approach to psychiatry in the United States,
and perhaps unaware of the signs of its descendency, the British Parliament enacted
the Mental Health Act 1983. Its main provisions are concerned primarily with fur-
thering legal safeguards available to patients. Ironically, the Act was, in part, im-
posed upon the Government of the United Kingdom by a ruling of the European
Court of Human Rights that the Mental Health Act 1959 had violated article 5(4) of
the European Convention. The Court held that patients detained on the basis of
“unsoundness of mind” had the right to periodic access to a court of law to deter-
mine the substantive justification for confinement (X v. the United Kingdom, judg-
ment given 5 November 1981; [1]).

Legal Justifications for an Entitlement Philosophy

The concept that the law can have an important function in relation to the availabil-
ity, organization, and delivery of services is a relatively recent development. The
premise of the ideology of entitlement is that access to health and social services
should not be based upon charitable or professional discretion, but upon enforce-
able rights. The rules of equity and fairness are deeply entrenched principles of law.
From an international legal perspective, a government is not obliged to provide
health and social services. However, once it chooses to provide services it cannot ar-
bitrarily exclude or deprive certain individuals or client groups. If there is an unrea-
sonable denial of a service the remedy is, or should be, provided by the law.

The right to a service, of course, does not emanate from intangible jurispruden-
tial or moral philosophy but from statute and, in some jurisdictions, a written con-
stitution. In countries which provide a nationalized health and social service there is
a wide-ranging body of legislation which provides a general entitlement to treat-
ment, care, housing, and social services. In these jurisdictions the provision of ser-
vices is, from its origin, integrally associated with law. Improvements in the quality
or nature of that service lie, at least in part, in enforcement of the law or in its re-
form. It should be observed that this approach relies upon “open-textured” or “en-
abling” legislation, which must be supported by adequate financing, efficient man-
agement, and good practice. However, the law can, and sometimes does, place spe-
cific statutory duties on central or local government authorities which can be en-
forced through the courts or by administrative remedies. The objective of the ideol-
ogy of entitlement is to establish the right to a service which can be enforced at the
behest of a client group or an individual. This draws the attention of the relevant au-
thorities to their legal and social obligations to particularly underprivileged client
groups and draws public attention to underprovision and underresourcing in areas
of concern. It may be helpful to examine some of the specific legal strategies uti-
lized in Great Britain and the United States in order to assess their impact.
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Great Britain

The Mental Health Act 1983 introduced two specific measures which promote an
entitlement philosophy: a mandatory duty of the local authority to provide commu-
nity aftercare services for detained patients once they are discharged and the right
of the patient to publicly financed legal representation, together with public finance
for independent psychiatric and social work reports at Mental Health Review Tri-
bunals. The “aftercare” amendment specifies a continuing duty to provide housing
and health and social services in the community. The parliamentary debates repeat-
edly emphasized the chronic underprovision of community resources, the fact that
aftercare services would prevent prolonged institutionalization of mentally disor-
dered people in hospital, and the fact that they would be both invasive of individual
liberty and uneconomic.

In addition to the theme of a legal entitlement to health and social services, a
persistent feature of the parliamentary debates was the attempt, ultimately success-
ful, to provide patients appearing before Mental Health Review Tribunals with an
entitlement to public funding for their legal representation. The effectiveness of
Mental Health Review Tribunals is only to a limited extent dependent upon their
procedures and powers. Far more important is the availability and quality of repre-
sentation. The effects of institutionalization, the patient’s mental illness or handi-
cap, his deference to medical authority, and the effects of major tranquillizers make
self-advocacy invariably difficult and sometimes impossible. Further, the unrepre-
sented patient is frequently denied the full details of the case against him, including
medical and social inquiry reports, which provide the rationale for detention.

One of the central criticisms of the legal formalism of the old Lunacy Laws was
that the review by a magistrate presented formal procedural barriers to access to
care, but was not a reliable safeguard against medical discretion exercised without
sufficient cause or justification; magistrates’ review became a highly routinized con-
firmation of medical authority [2]. A trained representative is needed to put the le-
gal, medical, and social aspects of the case to the tribunal. The availability of repre-
sentation, moreover, should not be a matter which is dependent upon the ability of
the patient to pay. Mental Health Review Tribunals are the only tribunals where the
outcome of the hearing affects a person’s liberty. It is very much a part of the legal
approach in mental health to ensure that there is public financing for representation
to enable the patient to know and critically examine the reasons for detention, to
seek independent professional advice, and to explore community alternatives to
hospital care.

The arguments in Parliament for the right to state-aided representation were ad-
vanced primarily by lawyers who emphasized the importance of effective legal con-
trols on matters involving individual liberty. An application, Collins v. the United
Kingdom, was lodged with the European Commission of Human Rights alleging
that article 5(4) of the Convention required contracting parties to grant public fi-
nancing to their nationals for representation at mental health hearings. The Collins
application is awaiting a decision of the Commission. It should be observed, how-
ever, that the organs of the Convention have repeatedly emphasized the need for ef-
fective legal assistance as part of the “special procedural guarantees” required in
mental health cases. Further, in Airey v. Republic of Ireland, the Court considered
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that the right of a person to appear in the High Court without representation would
not be “effective in the sense of whether [he] was able to present [his] case properly
and satisfactorily.” The Court concluded that publicly funded representation was
required so that a person’s rights under the Convention were not “theoretical or illu-
sory” but “practical and effective.” The Government of the United Kingdom has
now agreed to make legal aid available for representation before Mental Health Re-
view Tribunals.

The European Commission of Human Rights has also begun to place duties on
member states to provide minimal programs of treatment and conditions of ade-
quate hygiene and safety in mental hospitals. Most of the cases have emanated from
article 3 of the European Convention of Human Rights, which prohibits inhumane
and degrading treatment or punishment. In Smith v. the United Kingdom, the Com-
mission held admissible a complaint that treatment and rehabilitation must accom-
pany detention for unsoundness of mind and that hospital conditions must provide
protection from harm and humane sanitary facilities. The Commission sent a fact-
finding delegation to Broadmoor Hospital in England. Thereafter, a £ 120-million
allocation was made by the British Government to improve facilities and staff ra-
tios. In Clarke v. the United Kingdom, the Commission presided over a friendly
settlement between the applicant and the British Government which established
minimal guidelines in the use of seclusion.

There is currently a “second generation” of cases before the European Commis-
sion on a variety of mental health issues, including the right of patients to have un-
impeded access to courts; the right of nondangerous patients to be transferred from
maximum security institutions; and the right to procedural safeguards before Men-
tal Health Review Tribunals (Ashingdane v. the United Kingdom; Kynaston v. the
United Kingdom).

The United States

The legal profession in the United States has had a profound effect on the mental
health system. Any attempt at charting the course of legal activity would result in
oversimplification, and I propose only to trace the landmarks and general trends. A
series of cases from the late 1960s onward criticized the very existence of psychiatric
institutions. The constitutional parameters of these cases were complex and diverse,
but broadly relied upon the fact that patients were involuntarily detained. If the
Government was to deprive individuals of their liberty, the argument went, it was
bound to provide (and here the judicial prescriptions varied) some minimal treat-
ment or habilitation (O’Connorv. Donaldson,).

Two conceptual obstacles have impeded a major shift in resources from institu-
tions to the community. First, as stated above, the basis of the constitutional claims
rested largely upon the legal status of patients; voluntary patients or people in the
community were, therefore, not entitled to equivalent constitutional protection.
Subsequent cases have sought to circumvent this obstacle by, for example, pro-
claiming a constitutional right to protection from harm (New York State Association
Jor Retarded Children v. Carey). However, this constitutional path has never firmly
established itself. The second conceptual obstacle was to be the pivotal factor; the
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success of this strategy was to be an important measure of the success of the legal
approach itself. It involved the power and willingness of the judiciary to compel
Government to provide community-based alternatives to institutional care. The
concept of affirmative action found its most complete expression in a Federal Dis-
trict Court case: “Constitutional rights are hollow if there are in fact no alternatives
to institutionalisation. The State may not circumvent the Constitution simply by
refusing to create any alternatives to incarceration; it must act affirmatively to foster
such alternatives” (Morales v. Tutman,).

One should be reminded of the radical nature of such judicial pronouncements.
The United States has never sought to enshrine in its law any comprehensive right
to health or social services, although federal legislation has been enacted providing
an incentive to states to develop community-based psychiatric and social services.
The United States Supreme Court recently refused to uphold any constitutional or
statutory right to care in the community (Pennhurst State School and Hospital v.
Halderman). Although the Supreme Court has not conclusively decided that there
is not a constitutional right, it will now be difficult for the legal profession to pursue
such a course in the courts.

It would be clearly wrong to be overcritical of judicial intervention in the United
States, particularly since it has come in the wake of chronic legislative and executive
neglect of the needs of people suffering from mental distress. Nonetheless, it is re-
grettable that important policy decisions have been taken within the narrow context
of litigation. The disadvantages of this judicial approach are that the courts are lim-
ited by the particular facts and issues raised in the immediate case and they are able
only to set minimal standards based upon nonspecific constitutional principles;
they are unfamiliar with the range and appropriateness of treatment approaches
and facilities; and they are ill-equipped to assure long-term compliance with, and
implementation of, their judgments.

Limitations on the Practice of Psychiatry

Psychiatry is a profession with a traditional affinity to humanism; its raison d’étre is
to care for people with deep emotional and human distress. It is, moreover, a spe-
cialism of medicine which has well-established traditions of healing the sick and
which is guided by scrupulous ethical principles. When one examines the caring tra-
ditions and benevolent principles underlying the profession, it is curious that it has
been so closely associated with power and its abuse.

The principal concern of those who advocate a legal approach is that psychia-
trists have gone much further than simply caring for people who are thought by
themselves and others to be suffering from mental distress. Psychiatrists, according
to the legal approach, should be required to state the grounds for their decisions in
terms which are open to examination by others. The confrontation should then be
on the question of the adequacy of the grounds advanced and not on the basis of
presumed expertise. This is the area of disagreement at the interface of law and psy-
chiatry. The legal approach does not accept unsupported claims of knowledge in
areas of diagnosis, behavior prediction, or treatment. In each context the law re-
quires some observable evidence to support professional judgments.
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There is a sense of contradiction in the way that contemporary psychiatry pre-
sents itself. Psychiatry purports to be a specialism of medicine; it strives toward ob-
jectivity and has an affinity with the natural sciences. The psychiatric journals bris-
tle with research to establish the empirical efficacy of somatic treatments. At the
same time, psychiatry asks not to be held to account for its views in an objective and
scientific way. It asks, rather, to operate under the ambiguous parameters of “clini-
cal judgment,” which relies not upon an empiricist view but upon unspoken areas
of personal judgment. Medical thought concerning the propriety of allowing those
designated as mentally ill to exercise judgment in respect of admission or treatment
decisions appears to be this: Mental patients are to be detained in hospital because
they are considered a danger to themselves or others and/or they are unable to
make reasonably informed judgments concerning the need for treatment. Members
of the medical profession are delegated the task of determining those who are dan-
gerous or lacking competence, and then substituting their judgment for that of the
person concerned. It is the benefit that is said to accrue to the patient which is
thought to justify the deprivation of his or her ordinary right to self-determination.
It follows that society operates on the assumption that psychiatrists can reliably and
validly diagnose particular forms of mental disorder, that psychiatrists have an abil-
ity to predict future behavior in cases where the lay person could not, that psychiat-
ric treatments with reasonably established efficacy exist, and that psychiatrists can
make reasonably consistent and objective judgments concerning the need for a
treatment response to a particular medical condition. The evidence to support each
of these assumptions is highly equivocal, and needs to be established before it
would be logical to remove legal criteria and procedures from psychiatric activity
and decision-making.

Conclusion

As I have indicated, it is curious that psychiatry, a profession steeped in the tradi-
tions of humanism, is now sometimes publicly perceived as a profession concerned
with the use of compulsion over individuals and the misuse of its authority. It is per-
haps a greater irony that the law is now seeking to influence medicine toward a new
humanism - with greater compassion and freedom for the individual.

The formalistic and mechanistic approach of the law may not be entirely suited
to a field of human endeavor which is, by its nature, highly individualistic and un-
predictable. Yet it is in the interests of both psychiatry and law to lay down societal
and ethical boundaries in the pursuit of an activity which concerns not only com-
passionate ideals but also limitations on personal autonomy.
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Psychiatrist and Lawyer - Total Incompatibility?

C.P.Seager and T. M. Napier

Introduction

This paper derives from many discussions, sometimes verging on arguments, be-
tween a psychiatrist and a lawyer - the two authors. Perhaps we are being naive in
raising the issue of why psychiatrists and lawyers are so often at loggerheads,
whether behind the scenes or in court, over the best way to help the person they
both agree is the object of their concern. After all, psychiatrists and lawyers have ap-
parently common aims - to direct their respective abilities in the best interests of
their clients. Yet when both are involved with the same client, such well-intended in-
tervention often results in professional conflict.

This paper examines the way the two professional disciplines look at their re-
spective roles, using as an example the case of Xv. The United Kingdom, decided by
the European Court of Human Rights in November 1981. The case involved the re-
call of X to Broadmoor. A psychiatric colleague who had been responsible for his
care prior to the time of return, but who had no actual involvement in the decision
to recall, has expressed anxiety over the complaint made to the Court that this recall
was hasty and unjustified. His anxiety was not mollified even though the European
Court rejected this part of X’s complaint. The Court said that on the facts there was
sufficient reason for the Home Secretary to have considered that X’s continued lib-
erty constituted a danger to the public, having regard to his history of psychiatric
troubles, so that his recall as an emergency measure for a short duration was justi-
fied.

Equally, the lawyer coauthor of this paper would be hurt at any suggestion that
the effect of his efforts on behalf of X was damaging to X himself and to X’s family.
He recognized that as a lawyer it was his duty to respond to X’s request that avail-
able legal methods be used, if possible, to challenge his recall.

The Case

Looking at X from the point of view of a psychiatrist first, it needs to be said that he
suffered from a long-standing mental disorder, having received treatment from 1965
onward, when he was aged 31 years (Appendix A). He was always looked upon as a
potentially violent, irascible, and unpredictable individual. On one occasion he at-
tended the outpatient clinic carrying a gun. He had been in the local psychiatric in-
patient unit on one short occasion and had been maintained on antipsychotic drugs
as an outpatient. He was under the care of the former professor of psychiatry until
an incident in which he caused grievous bodily harm to a workmate with a wrench.

At his trial X was found to be suffering from mental illness and was admitted to
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Broadmoor Special Hospital for treatment. He remained in hospital for nearly
3 years and was then discharged on license, subject to the condition that he remain
under supervision by a probation officer and a local psychiatrist. X lived in the
community for 3 years, and during that period saw the supervising psychiatrist
11 times, the last occasion being 6 months before the recall. He also saw his general
practitioner nine times during the same period, the last occasion being 7 weeks be-
fore recall. Throughout, the psychiatrist remained concerned about X’s mental state
without feeling that it was necessary to take any formal action.

One day, X’s wife visited the probation officer and told him that for a long time
X’s condition had not been as she had described in progress reports. On the con-
trary, she said that he remained deluded and threatening, using obscene language,
accusing her of loose morals, and drinking quite heavily. She told the probation of-
ficer that she had reached the end of her endurance and intended to leave X the fol-
lowing day, but was afraid to stay in the house with him that night. The probation
officer alerted the responsible medical officer at Broadmoor, who, knowing X’s pre-
vious history and continuing psychiatric reports, referred the matter to the Home
Secretary, who exercised his absolute discretion to recall X to Broadmoor immedi-
ately.

X complained to his lawyer that he had not been given reasons for the recall,
that the recall was not justified, and that he had no effective means of challenging
his continued detention in Broadmoor. Mr. Napier saw X in the police cell in Shef-
field just before the escort took him to Broadmoor. Instructions were received from
X to apply for a Mental Health Review Tribunal under the Mental Health Act 1959
and to apply to the High Court in London for a writ of habeas corpus. Legal aid was
obtained and some 7 weeks later the habeas corpus application came for hearing.
The hearing was adjourned for Mr. Napier to try and discover more about the rea-
sons for the recall. Affidavit evidence was obtained from the psychiatrist and the
general practitioner regarding X’s recent mental history, and further evidence was
obtained from his workmates. At the adjourned hearing of the habeas corpus appli-
cation some 11 weeks after the actual date of recall, the Court decided that it could
not interfere, since technically X’s recall was legally justified. A few weeks later, X
lodged a complaint to the European Court. Approximately 2 years after his recall
he was again discharged following a Mental Health Review Tribunal. Two and a
half years after this discharge he was found dead in an hotel bedroom. A note con-
templating suicide was found in the bedroom, but the pathologist found that death
was due to a heart attack and the coroner recorded a verdict of death by natural
causes.

Although X’s case was initially lodged with the European Court because of his
complaint about the circumstances of his recall, it achieved wider significance, be-
ing taken by the Court as the lead case in a group of other applications asking the
Court to look at article 5 of the European Convention of Human Rights as it related
to mental patients.

X complained of a breach of article 5 (2) of the Convention because he had not
been given reasons for his arrest. Although the European Commission of Human
Rights found a breach of this article, the Court decided that it was not necessary to
make a ruling on the question. X’s complaint under article 3 that he had been sub-
jected to inhuman and degrading treatment was rejected by the Court. His com-
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plaint under article 5 (1) that there was no justification for his deprivation of liberty
by way of recall was also rejected by the Court.

However, the Court unanimously found that there had been a breach of article 5
(4). The limited scope of judicial review available in habeas corpus proceedings did
not satisfy the rights guaranteed to mental patients by article 5 (4). Further, a Mental
Health Review Tribunal did not constitute a competent court within the meaning of
article 5 (4), because it exercises an advisory function to the Home Secretary only.

From the point of view of the lawyer, this case achieved noteworthy success. It
resulted in the Home Secretary issuing to Special Hospitals instructions that when a
patient was returned, it was important that he should be informed clearly and im-
mediately of the reason for readmission. More generally, as a result of this case the
Mental Health Amendment Act 1982 includes major reforms concerning the dis-
charge of restricted patients, their rights of application to Mental Health Review
Tribunals, and the powers of these Tribunals.

With the background of this case, it is interesting to look at the views of the psy-
chiatrist and the lawyer in an area of obvious possible conflict. The psychiatrist has
the problem of looking after disturbed and potentially dangerous patient living in
the community, perhaps with their families. He is concerned about the well-being of
the individual and what is best for him, but cannot afford to close his eyes to the ef-
fect that such an individual has on the people around him. He has to make a clinical
judgment concerning the point at which freedom becomes risky because of a loom-
ing potential disaster. There are considerable arguments about the diagnosis of
dangerousness and I do not propose to go into these now. All I can say is that doc-
tors are not able to prophesy the future any more than lawyers can. You may say
that because X was returned to hospital, but was discharged fairly soon afterward,
the lawyer’s role is vindicated. Nevertheless, while X was in hospital for 22 months
he did receive further treatment.

Who can say the extent to which, if at all, X’s contemplation of suicide may have
been influenced by one or other, or a combination, of the actions of his wife, his par-
ents, the probation officer, the responsible medical officer, the Home Secretary, the
lawyer, and the courts. Mr. Napier, who saw X from time to during the 5-year peri-
od between his recall and death, is of the view that the legal process which X initi-
ated had no influence on his demise. X was of the opinion that he was right to feel
aggrieved about what had happened to him, and in the view of Mr. Napier he was
entitled to make use of whatever legal remedies were available to have his grievance
satisfied. On the other hand, the psychiatrist is convinced that the stress and delay
of the European Court hearing did play a part in what he has no doubt was a sui-
cide act, in spite of the coroner’s verdict. It is ironic that the satisfaction eventually
given by the European Court of Human Rights came over 2 years after X’s death,
but with the result that many restricted patients in X’s position will have less room
for grievance than he had.
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Conclusion

A psychiatrist endeavors to help his patient in the best way that he sees fit. It is his
aim to look at the well-being of the patient in the broadest context. Sometimes by
insisting on admission to hospital he acts against what the patient himself may see
as his best interests. The psychiatrist also has to recognize that the man does not live
in an isolated environment, but with family, friends, workmates, and neighbors. It
may be in the patient’s interests to take away his liberty because he runs the risk of
losing the regard and support of people around him if he remains in the community,
and may even suffer physical damage as a result of his behavior. It seems to me that
the psychiatrist is able to take and perhaps should take a broader view of the best
interests of his patients, adopting a paternalistic role which he may well have to de-
fend but should be able to defend on the basis of acting on his best judgment, with-
out malice, and with the overall interests of his patient at heart.

The lawyer’s approach is necessarily different, although no less well inten-
tioned. It is his duty to advise his client on the remedies which the law may offer
and to advance whatever reasonable arguments may offer themselves in seeking
those remedies. Although it is the lawyer’s duty to act in the best interests of his
client, it is not for the lawyer to prejudge the matter if the best interests legally do
not coincide with the best interests psychiatrically. So long as he acts honestly and
professionally throughout, making use of the available legal process, he should
have a clear conscience, in just the same way as the psychiatrist’s conscience should
be clear if he decides to admit a patient against his will but in his own interests.

Is it even necessary to try and reconcile these two attitudes? The psychiatrist will
argue that an attempt must be made to reconcile them, because of the risk that the
patient may suffer as a result of the legal procedures which he has himself invoked
using the assistance of the lawyer in their pursuit. Psychiatrists took the general
view that the Mental Health Acts of 1959 and 1960 were important steps away from
legal procedures. Prior to these Acts patients were certified insane by a magistrate.
The Mental Health Acts allowed doctors to treat psychiatric patients in a manner
similar to someone found unconscious in the street and admitted to hospital for
treatment. In latter years the effects of the Acts have been criticized, and now we are
moving to a legalistic view-point.

The Mental Health Amendment Act 1982 introduces major reforms and we
have yet to see its practical effects. It is to be hoped that it will not require doctors to
spend excessive amounts of time appearing before tribunals to defend their actions
when they have, throughout, acted in good faith. On the other hand, Mr. Napier
argues that to ensure that the system of detention is fair to the patient it is essential
that there should be an adequate periodical method of enquiry, and that the psychi-
atrist should not be oversensitive about his duty to participate in such an enquiry,
particularly because it relates to the rights of liberty of the individual, which are just
as important to the mental patient as to any other citizen.
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Appendix Life History of X

19 January 1934
7 October 1965

2 December 1965
20 September 1966
20 October 1968

7 November 1968
23 August 1971

8 October 1973

5 April 1974

6 April 1974

9 February 1976
17 November 1978

1979

Birth of X

First outpatient appointment following onset of illness in 1963 ; sexual
preoccupations; separation from wife

New letter of referral; refusal of admission

Voluntary admission

Attack on workmate

Admission to Broadmoor Hospital

Conditional discharge from Broadmoor

Last of 11 outpatient attendances

Report to Home Secretary

Return to Broadmoor

Conditional discharge from Broadmoor to live with parents
Departure from parent’s home

Death in an hotel bedroom




Post-Divorce Family Psychopathology: An Empirical Report

G.Zlotnik

Introduction

As the divorce rate in Western industrialized societies rises [5], so does the amount
of attention given to the child psychiatric aspects of the divorce process. As the
number of unresolved custody and access cases increases, so does the reliance of
the judiciary upon expert opinion [18]. Thus a growing amount of professional liter-
ature deals with the emotional processes which encompass family members before,
during, and after divorce, whether the divorce is “civilized” [9] or contested. Divorce
studies examine the legal-psychiatric problems [16] and evaluate the “children of di-
vorce” and their vulnerability [1], response to the divorce stress [10], symptomatolo-
gy [14], coping and adaption [17], and future development [13]. Some studies focus
on techniques of assessment [3] and intervention [6]. Others discuss the role of the
mental health professional [8], while some devise strategy [11] and guidelines [2]. A
few deal with the custody contest per se[12].

This paper draws attention to a specific clinical picture that emerges in the
course of a child psychiatric assessment procedure in custody and/or access cases.
The symptomatology denotes an emotional reaction and a personality change of
such magnitude and depth that it borders on character deviation.

The Background and Setting

In Denmark the matrimonial law specifically states that the welfare of the child is
the deciding factor in contested cases of custody and visiting rights. In 25% of di-
vorce cases in Denmark the parents cannot agree on the question of the child’s legal
and practical placement, and some of these cases are subsequently resolved by a
court decision based, among other things, on a written opinion from a specially ap-
pointed child psychiatrist [4]. In most cases the court of the county pays all the ex-
penses.

In the period 1974-1981 the author evaluated 23 custody cases referred by the
civil courts and nine access cases referred by the social authorities. In the 32 families
involved there were, besides the 32 parental pairs, 45 “contested” children (25 boys
and 20 girls), 15 “uncontested” siblings, and 46 steprelatives (18 stepfathers, eight
stepmothers, and 20 stepsiblings). The assessment procedure was ambulatory and
took place in the hospital setting, employing semistructural interview techniques.
The frame of the exploration was family-oriented with the aim of shedding light on
the psychodynamics of both the original and postdivorce family constellations. Ac-
cordingly, several conjoint/family interviews were conducted. The child in question
was always seen alone at least once. As a minimal condition the contested child was
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in all cases seen together with the custodial and noncustodial parent alternately. No
direct attempt was made at therapeutic intervention (still, three cases were settled
out of court following the child psychiatric engagement). The resulting written
opinion was sent to both parents through their respective advocates. Some parents
demanded and obtained extra sessions after that. In 75% of the cases the courts and
the social authorities followed the advice of the child psychiatrist.

The Clinical Picture

The pattern that emerged had the following central elements:

The Parents

Twenty-seven of the contesting parents were diagnosed prior to the actual investiga-
tion as suffering from a psychiatric condition (indeed, that was often the reason for
the referral to the child psychiatrist). Six parents were labeled as psychotics, six as
alcoholics, five as having a personality disorder of the antisocial type, and 12 as
neurotics. Regardless of that, they were essentially no different from the “normal”
parents in terms of manifesting the typical symptomatology. Indeed, the aforemen-
tioned psychiatric diagnoses became secondary. Furthermore, psychiatric diagno-
sis, sex, age, social class, and intelligence notwithstanding, all the parents manifest-
ed the behavioral symptoms in the same almost indistinguishable manner. The fol-
lowing pattern unfolded.

In the Interview Setting

1. At the meeting well-dressed, trim, and made-up.

2. Appearing friendly, smiling, and at the start undemanding.

3. Trying innocuously to “seduce” the child psychiatrist.

4. Maintaining a tolerant and nondominant attitude toward the child.

5. Making discreet and subliminal suggestions about the adversary parent.

6. Enhancing own image as the best guardian of the child.

7. Presenting a diametrically different view of family events from that of the other
parent.

Add to that the behavior pattern outside the interview setting.

Outside the Interview Setting

1. Telling the psychiatrist by letter and telephone of occurrences that had taken
place since the last meeting and things which if true, must be very detrimental to
the other parent.

2. Influencing, indoctrinating, and “preparing” the child before the meetings.



88 G.Zlotnik

3. Mobilizing other persons in order to pressurize the decision makers.

4. Sacrificing position, job, dwelling, or money in a win-at-all-costs attitude.

5. Attempting in a desperate and sometimes illegal way to force a fovorable deci-
sion by way of a fait accompli (kidnapping or withholding the child) and by pro-
tracted legal fights.

The Step parents

Twenty-six stepparents took part in some of the sessions. Their contribution was
characterized by:

1. A superficial attempt to appear neutral, unconcerned, and uninfluential.
2. A seemingly secure belief in their powers of conciliation and observation.
3. An exaggerated and sometimes unrealistic loyalty to their new spouse.

Additionally, some of the stepparents manifested certain of the above-mentioned
parental traits (in extreme cases, as partners in crime).

The Children

Apart from the better-known symptoms that one associates with the divorce situa-
tion [14], one could note that, not surprisingly, the children’s loyalty conflict was
most prominent. Their attempts at coping were marked by a chameleon-like emo-
tional color change in harmony with the parent in place. Only during the individual
sessions (comprising play and/or interview and/or psychological testing, depend-
ing on age and intelligence) did the children function more naturally, freely, and
trustingly.

The Psychiatrist

As the human drama unfolds before him, the psychiatrist can easily be sucked into
the divorce turbulence by its centripetal emotional forces. This creates a pro-
nounced countertransference, first and foremost in relation to the child in question
(in a positive and identificational sense), and secondly in response to the parents
and their spouses (in a negative and rejectional way). Maintaining a position of ob-
jectivity becomes difficult if not impossible. A child psychiatrist is neither able nor
trained to uncover the truth in a legal sense. The courts expect him to have the wis-
dom of a Solomon. The families involved invest him with great powers of observa-
tion, decision, influence, and infallibility. Needless to say, this is an illusion that the
psychiatrist must cope with.
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Discussion

Cases referred to child psychiatric assessment are, because of various selection fac-
tors, not representative of a divorce population. Furthermore, they are in many
ways hard-core cases. The clinical analysis and conclusion is therefore limited to
this special life situation. At the same time it offers an insight into a critical emotion-
al process. When all the above-mentioned symptoms were analyzed in the light of
the obtained psychiatric data (particularly the parent’s premorbid personality struc-
ture), one was struck by the marked contrast between past and present behavior and
reactions. The degree of aggression, malice, rigidity, and narcissism, coupled with
antisocial impulsivity, could not have been predicted on the basis of earlier patterns.
A possible explanation for this can be found if one sees it as an emotional crisis [7]
and as an exacerbation of the unresolved marital conflict. The after effects of a
wrecked marriage are revived and intensified, the period of dissolution is lived
through, the threat to a previously damaged self-respect is renewed, the danger of
one again loosing one’s child is acute, and the feeling of impotence and helplessness
is overpowering. No wonder then, that the methods used and the personality
changes undergone are of a magnitude reflecting a fight for survival.

The same problems, fears, and latent hostility were evident in a group of ex-
spouses whose children were in residential treatment because of adjustment diffi-
culties. This group of 32 pairs of divorced parents showed, during exploratory inter-
views, a tendency to develop the same clinical picture. The noncustodial parents
were especially vulnerable in this respect. One is therefore tempted to hypothesize
that the combination of external pressure (the custody/access procedure) and inter-
nal tensions (a latent divorce complex) develops into the personality change de-
scribed. In addition, one must speculate on whether crisis intervention techniques
[15] show themselves to be most suitable in dealing with the situation. This could of-
fer a field for future research.
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B. Patients Rights

Indexing Civil Commitment Criteria in Psychiatric Emergency
Rooms!

S.P.Segal, M. A. Watson, and L.S. Nelson

The civil commitment of the mentally ill is a major dilemma for mental health pro-
fessionals throughout the United States and the world. Given persistent ambiguities
in commitment statutes and the difficulty inherent in predicting behavior, clinicians
must make commitment decisions which may, on the one hand, violate individual
rights or, on the other, result in the neglect of community safety or of individuals
who need care. While it is generally agreed that commitment is necessary in some
cases, there is widespread concern that the commitment process is irrational, arbi-
trary, and discriminatory [4, 14]. Further, is has been seriously questioned by the
courts [3, 9, 15].

Most efforts to prevent the improper use of commitment have focused on pro-
cedural safeguards to insure the protections of due process [6]. Due process implies
the existence of a standard which is thoroughly and consistently applied in all cases.
To date, the courts and legislatures have left the assessment of the substance of com-
mitment criteria to professional discretion. They have assumed that in the absence
of predictive accuracy there are professional standards to be consistently applied.
In view of this assumption, it is surprising to find that few studies [2, 7, 19] have ex-
amined clinical reasons for admission decisions and that none of these attempted to
describe the clinical application of legal or statutory criteria.

According to Schwitzgebel [17], most states in the United States specify two or
three criteria for involuntary commitment. Criteria of danger to self or others or
likelihood of serious harm to self or others are usually combined with a criterion
similar to California’s grave disability standard. While state statutes vary in the de-
gree of restrictiveness implied by their wording, “the trend has been to narrow the
population of those who may be committed” [10, p.84]. As the California statute
was a harbinger of this trend when first implemented in 1969, information about its
application by clinicians may be presumed also to be relevant to most other states
and countries with similar laws or conditions.

Criteria for civil commitment in California were established by the Lanterman-
Petris-Short Act (LPS), but the low provides very little definition of these standards.
The commitment process begins with a 72-hour emergency detention for observa-
tion and treatment. While a variety of mental health and law enforcement officials

! Research supported by NCHSR Grant # HS04564, NIMH Grant # MH37310-01, and the Uni-
versity of California Berkeley Campus Committee on Research
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are authorized to begin this process, the critical decision about hospitalization is
made by personnel in the psychiatric emergency rooms of general hospitals. There
are no data to indicate how these clinicians apply legal commitment criteria.

According to LPS, involuntary hospitalization requires that

- due to a mental disorder for which the facility can offer treatment, the person
must be

- dangerous to himself, dangerous to others, or gravely disabled, and that

- the person must be unable or unwilling to agree to the necessary treatment.

Thus the law requires that three separate assessments be made with almost no statu-
tory guidance. In failing to specify the meaning of these criteria, the legislature
clearly intended that these determinations be guided by clinical judgment.

The criteria that have been the focus of greatest concern are those of dangerous-
ness and grave disability. In a statewide evaluation of California involuntary treat-
ment procedures, Schwitzgebel and Swenson [18, pp. 38-39] noted that there is:

Need for clarification of the criteria to be used in the detention of patients under the three LPS
standards. . . . Consistently applied interpretations have been lacking. Facility staff members fre-
quently seem to want information or suggestions about the detention or commitment criteria.
Ambiguity of interpretation allows an unnecessary and unintended abuse of liberties. The prep-
aration of regulations or guidelines describing involuntary detention criteria might, with suitable
inservice training, reduce considerably the present diversity in the application of LPS standards.

Uncertainty among clinicians about how the involuntary commitment law should
be interpreted and corresponding inconsistency in its application do not refute the
assumption of a body of relevant clinical opinion, nor do they tell us in what partic-
ulars and to what extent its application is inconsistent. Moreover, most previous
studies of determinants of admission decisions are seriously flawed. The conclu-
sions of these studies are valid only to the extent that all significant variables that in-
fluence the admission decision were included in the analysis. Studies of the envi-
ronmental determinants of admission decisions [5, 11, 16] have not considered the
influence of legal commitment criteria as they are clinically construed. Indeed, only
one study [8] included as an independent variable a clinical assessment of the state
of the patient with regard to a legal criterion for commitment.

In short, it is too soon to conclude that mental health professionals need admin-
istrative guidelines in order to achieve substantial agreement and consistency in ap-
plying involuntary admission criteria. Further effort is warranted to establish (a) the
extent to which there is already agreement among clinicians as to the meaning of
the criteria, and (b) the extent to which there is consistency in their application.
Note that the question being addressed here is not the predictive validity of emer-
gency psychiatric assessments, but rather the prior question whether clinicians re-
spond to similar cases with similar judgments. In this chapter we report the prelimi-
nary results of the development of a tool to reflect the application of legal commit-
ment criteria in psychiatric emergency rooms.
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Method

In an attempt to reflect the way clinicians in psychiatric emergency rooms interpret
and apply the legal criteria of dangerousness and grave disability, we developed a
prototype index entitled “Three Ratings of Involuntary Admissibility” (TRIAD).
The instrument was developed through an iterative process which included litera-
ture review, observation of actual cases, and debriefing of clinicians. This iterative
process resulted in the identification and ranking of patterns of behavior and cir-
cumstance more and less likely to lead to a determination that a patient is involun-
tarily admissible by LPS standards.

We theorized that through professional training and experience clinicians are
sensitized to clusters or patterns of behavior and circumstance that are associated
with danger of self, danger to others, and grave disability, and that they internalize
scales by which they weigh or rank these patterns. (Several patterns are of equiva-
lent rank.) Thus clinicians will react to some patterns as unambiguously dangerous
or not dangerous, and they will consistently respond to these patterns with deci-
sions that a person is admissible or not admissible under commitment criteria. Ad-
mission decisions will therefore be highly consistent in cases involving these unam-
biguous patterns. Other patterns will be experienced as more ambiguous, and this
ambiguity will lead to a greater variation in the outcome of the decision-making
process.

Expecting that many patients would present complaints or behavior related to
more than one of the legal criteria, we further hypothesized that an ambiguous pre-
sentation on any one criterion would be more likely to lead to a decision that the
person was admissible if it was accompanied by at least a low-level presentation on
another criterion. For example, a person who presented some moderate threat to
the safety of others would be more likely to be judged admissible if he also seemed
to present a moderate or mild potential for harming himself. Thus we expected that
in these cases a total score across all three criteria on TRIAD would also predict the
clinician’s judgment.

Observations

After creating the first draft of TRIAD, we observed evaluation interviews in the
Psychiatric Emergency Service (PES) of San Francisco General Hospital and High-
land General Hospital, Oakland. These are the major emergency evaluation units
for the two largest San Francisco Bay Area counties. Eighty-nine patients were cho-
sen on the basis of their availability at a time when an observer was free to follow a
new case. Observers followed a patient and the assigned clinician as long as the pat-
ient remained in the PES, usually for a period of several hours. TRIAD was scored
when a disposition decision had been reached. The clinician handling the case was
not involved in the scoring process. ,
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Description of TRIAD

The result was an easily scored instrument consisting of three scales. The three
scales, organized as checklists, consist of a total of 84 numbered items which can be
combined to yield 146 patterns of behavior and circumstance relevant to the clinical
prediction of violence and suicide and the assessment of grave disability. On each of
the scales, a number of patterns are assigned to the highest score, a number are as-
signed to the next highest score, and so on.

No pattern combines more than nine items, and most involve two, three, or four
items. For example, “threatened to harm another” is one item which, by itself]
scores at a low level (=1) on the danger to others scale. However, such a threat may
yield the highest score (=4) if it occurs in combination with three other particular
items. The first additional item has to do with provocation or lack thereof. The oth-
ers involve indications of having a concrete plan and/or weapon, and/or being in a
volatile or unpredictable or enraged state, and/or having a history of assault. Ac-
cording to our hypothesis, if such a presenting picture is accompanied by a mental
disorder, the evaluating clinician will determine than the patient is clearly admissi-
ble by LPS standards. In order to prevent hospitalization, he may attempt to bring
about some change in the picture through crisis intervention or medication in the
emergency room, but if these efforts fail, admission will follow. If the efforts suc-
ceed, the danger to others score will be lower than it would have been otherwise.
Other patterns seem equally clear, but some are more ambiguous and yield interme-
diate scores.

TRIAD is scored at the time of disposition by simply checking off items appli-
cable at that time and finding the standard pattern that includes the numbers of the
checked items and yields the highest score.

Results

Inter Rater Reliability

Three pairs of observers rated ten cases each and achieved interrater reliability coef-
ficients (Pearson’s r) of 0.94, danger to self score; 0.89, danger to others score; 0.77,
grave disability score; and 0.89, total admissibility score. The results demonstrate
that it is possible to use this instrument reliably to rate psychiatric emergency cases.

Patient Characteristics

Table 1 summarizes some of the demographic and diagnostic characteristics of the
sample of 89 patients observed in both hospital emergency rooms. On the basis of
data for most of the sample we are able to describe what we believe to be the “typi-
cal” patient. This typical patient was a white male, aged 26-44, born in the United
States, and fluent in English. The patient had never been married, had had
10-12 years of education, and was out of the job market as a result of disability, for
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which he was receiving Supplemental Security Income. He was more likely to re-
ceive a diagnosis of psychosis than a non psychotic diagnosis.

Table 1. Patient characteristics (%, adjusted for missing data) (n = 89)

Sex
Male 69.3
Female 30.7
Age (years)
14-25 12
26-44 65
45-87 23
Ethnicity
White 61.7
Black 24.7
Spanish surname 8.6
Other 49
Birthplace
United States 86.5
Other 13.5
Marital status
Single 46.6
Married 25.9
Divorced/separated 25.8
Widowed 1.7
Education
<10 years 16.7
10-12 years 62.5
13-17 years 21
Employment
Full- or part-time 5.6
Unemployed 8.5
NA/disabled 70.4
Other 15.4
Source of income
None 10.5
Family/friends 12.3
Employment 10.5
Disability 54.4
Other 12.4
Living arrangements
No address 30
Alone 23
With others 32
Sheltered care 8
Other 7
No. of previous PES visits
None 52.9
1-5 242
> 6 or unclear 229
No. of previous hospitalizations
None 143
Multiple (no. unknown) 49.2
1-5 254

7-13 11.2
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Table 1. (continued)

Previous diagnoses

Major affective disorder + schiz. 442
Schiz. £+ substance abuse 279
Substance abuse only 11.6
Organic psychosis 4.7
Acute or atypical psychosis 4.7
Adjustment, reactive or anxiety disorder 7
Current diagnosis (Axis I)
Psychotic
Schiz. or schiz. affective disorder 33
Major affective disorder 19
Organic psychotic disorder 6
Other psychotic disorder 8

Nonpsychotic
Adjustment or anxiety disorder
Acute organic/substance abuse disorder
Other
No MDO or deferred

—_
~N oo N W

Fifty-five percent of the cases were evaluated by psychiatrists, 18% by nurses, 18%
by social workers, and 7.5% by other professionals, paraprofessionals, or unli-
censed professionals in training. Clinical experience of evaluators ranged from 2 to
23 years, and the emergency psychiatric experience of the clinicians ranged from
less than 6 months to 13 years. Of the patients observed, 93% were examined by
clinicians with 2 years of PES experience or more.

The number of patients evaluated in the emergency service on the day of our ob-
servations ranged from 14 to 32, and in most cases was 20-26. If admitted to a ward
following the emergency evaluation, the patient was most likely to remain for
7-9 days (30%) or for 15-17 days (25%). Average occupancy rates for the inpatient
wards at the two hospitals during the study period were 94% and 91%.

Severity of Presenting Problem

Our observations led us to believe that when a patient comes into the emergency
room the clinician focuses his assessment on the area suggested by the patient’s ma-
jor presenting behavioral problem. For example, a suicide threat will lead to an as-
sessment of danger to self rather than grave disability or danger to others. These
areas will be explored secondarily, as a result of information that comes to light in
the assessment of danger to self. If the patient does not present a strong picture of
admissibility on any one criterion, the overall picture becomes most relevant to the
disposition. In our analysis, therefore, we attended not only to the patient’s presen-
tation on individual criteria but also to the overall presentation. Table 2 shows how
scores are combined at different severity levels given a range of 0-4 on the danger to
self (DSS) and danger to others (DOS) scales and a range of 0-3 on the grave dis-
ability (GDS) scale. The distribution of the 89 patients we observed across severity
levels was: 69.7% at the highest severity level, 4; 2.2% at level 3; 10.1% at level 2;
and 18.0% at level 1, the lowest level.
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Disposition
Disposition was consistent with TRIAD severity scores in 82% of the cases (gam-

ma=0.82; see Table 2), and agreement was roughly equivalent for both hospitals.
After the initial evaluation 58 patients were retained.

Table 2. Disposition of case by severity level (n =89)

Severity level Released Retained Retained Totals
voluntarily  involuntarily

1 13 0 3 16
(DSS, DOS, GDS=0or 1; (81%) (19%) (100%)
total =3 or less)

2 7 0 2 9
(DSS, DOS, GDS=2; (78%) (22%) (100%)
total =2)

3 1 0 1 2
(DSS, DOS, GDS =2); (50%) (50%) (100%)
total =3)

4 10 4 48 62
(DSS, DOS, GDS=3 or4 or (16%) (7%) (77%) (100%)

total =4 or more)

As expected, the most and least severe presentations were most predictive of dispo-
sition (84% and 81% predictions respectively). The high scorers who were retained
and the low scorers who were released are the true positives and true negatives.
False positives and false negatives are identified by heavily lined boxes in Table 2.
False negatives are patients who scored low on TRIAD but were retained by the
clinician; false positives are the high scorers who were released by the clinician.

Severity levels 2 and 3 represent the hypothesized ambiguous range on TRIAD.
However, severity level 2 also turned out to be quite discriminating, with 78% of
patients being released. At severity level 2, the picture presented by the patients was
ambiguous, but at this level of severity clinicians were inclined to let the patient go.
The least predictive score configuration represents the situation in which the patient
presents only a moderate degree of concern on any one criterion but raises one oth-
er issue at a low level (severity =3). With only two cases at this level, the figure of
50% released and 50% admitted is far from conclusive. However, the difference be-
tween severity levels 2 and 3 does suggest that the index is capable of representing
salient dimensions of the decision-making process at a fine level. Future observa-
tions will be necessary to test our hypothesis that severity level 3 represents more
ambiguous situations that provide wider latitude for clinical discretion.

Most (69.7%) of the 89 patients scored at the highest level of severity. Table 3 de-
scribes the disposition of patients at severity level 4 according to whether their high
score resulted from danger to self (8%), danger to others (35%), grave disability
(38%), or a combination (2%). Thirteen percent (n =12) scored at the highest level
on two scales. ,
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Table 3. Disposition of cases at severity level 4* by scale/Total score

Score qualifying case for Released Retained Retained Totals

severity level 4 voluntarily  involuntarily

Danger to self=3 or 4 5 0 2 7
(71%) (29%) (100%)

Danger to others=3 or 4 4 2 25 31
(13%) (6%) (81%) (100%)

Grave disability =3 1 2 31 34
(3%) (6%) 91%) (100%)

Total score =4 or more 0 0 2 2

but no scale score=3 or (100%) (100%)

3 n =62 (12 cases scored at highest level on two scales)

Of the patients whose scores on danger to others and grave disability but them into
the highest severity level, 87% and 97% respectively were retained. Of those who at-
tained the highest severity level by reason of a high danger to self score, 71.4% were
released, contrary to our expectation, and 28.6 were retained.

Diagnosis

Disposition may legitimately be influenced by legal and clinical considerations in
addition to dangerousness and grave disability. The presence or absence of a mental
disorder and the severity of the disorder are major criteria. To the extent that the
presence or absence of psychosis captures these concerns, we are able to report their
influence on disposition.

To facilitate analysis, DSM-III [1] Axis- I diagnoses were categorized as psy-
chotic and nonpsychotic. While the presence of psychosis was moderately related to
severity of presentation on TRIAD (gamma =0.53), it was strongly related to dispo-
sition (gamma =0.79), although not as strongly as TRIAD severity (gamma =0.82).
Thus it appears that severity of dangerousness and disability, on the one hand, and
presence or absence of psychosis, on the other, make partially independent contri-
butions to the explanation of disposition. Not surprisingly, the relationship between
disposition and TRIAD severity was stronger for nonpsychotic patients (gam-
ma = 0.89) than for psychotic patients (gamma=10.74). Presence or absence of psy-
chosis is helpful in explaining dispositions that differ from those predicted by the
TRIAD score.

Discrepant Cases

It appears that the best explanation for the discrepancy between TRIAD scores and
disposition in the false positive cases is the clinician’s judgment in each case that
admission was not clinically indicated - i.e., slight degree of mental disorder (inso-
far as it is reflected by diagnosis), the availability of treatment alternatives, and the
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judgment that patients would not benefit from hospital care appear to have been the
critical factors. At least two cases appear, however, to have been influenced by obvi-
ously non clinical considerations - one case a false positive and the other a false
negative.

Comment

The results of this study strongly suggest that psychiatric emergency room clinicians
employ shared constructs of danger to self, danger to others, and grave disability;
that these constructs are reliably applied in actual cases; and that most involuntary
admissions are predictable from the severity of the patient’s status with respect to
these criteria. Further, it seems that these shared constructs can be operationalized
to provide a behavioral description of how a patient comes to be seen as admissible
under one or more involuntary admission standards.

The study provides a test of TRIAD as an instrument which describes the pro-
cess and content of clinicians’ judgments as to whether a patient meets legal stan-
dards for involuntary admission. In this instance, the concurrent measure was dis-
position. By this criterion, the construct validity of the DOS and GDS was support-
ed. Also supported was the validity of the total TRIAD score as a measure of the
construct “involuntary admissibility.” However, the validity of the DSS has yet to be
established.

While disposition proved a useful concurrent measure of the construct validity
of TRIAD, it is obviously limited by the fact that variables beyond the clinician’s as-
sessment of dangerousness and disability appropriately influence these decisions.
We are currently proceeding with other ways to test the validity of TRIAD as a mea-
sure of clinicians’s constructs of danger to self and others and grave disability.

If these procedures establish that TRIAD reflects the way clinicians interpret
and apply legal criteria in most instances, and if, in addition, TRIAD predicts dis-
position, the discussion of emergency involuntary commitment criteria and proce-
dures should be greatly facilitated. TRIAD could then provide a very useful de-
scription of the state of patients being held involuntarily, as well as assurance that
legal criteria are applied consistently and equitably.
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The Rights of a Psychiatric Patient in a Mental Hospital

R.R.Mayer

This paper will examine the personal and civil rights of a patient following his being
interned, possibly even against his will, in a closed psychiatric hospital.

Pinel initiated the transformation of the keeping units of “mad” people into
mental hospitals [15]. He and his followers, Esquirol [5], and the psychiatrists of the
romantic period [15] discovered that the mental patient is a person; an individual,
who has changed his living style, because he could not master his personal prob-
lems, in a way which is acceptable to society.

Today we understand more and more that John Stuart Mills’ [10] concept of the
freedom of man applies also to mental patients, even if they have to be closed tem-
porarily in a hospital ward. Enclosure may be necessary for the patient’s own safety
or that of his surroundings: but we do not cease to see him as a human being. We
may quiet him down by chemical means, but the essential treatment cannot succeed
as long as we do not help him to face his real problems. We must understand him in
order to give him back his feeling of human dignity.

Part of this process is the consideration of his human and legal rights. The
struggle for these rights began in the U.S.A. in the form of a series of legal claims
against treating doctors [6].

In Israel, the forced seclusion of a mentally ill person is the obligation of the re-
gional psychiatrist [6], when he is convinced that the patient is dangerous to himself
or others.

The rights of these patients can be seen in two directions:

1. The psychiatrist has to make sure, by all available means, that the presumption of
dangerousness is convincing [12]. The justifications should be specified in the in-
terment order. There also should be a second psychiatric examination when the
patient is admitted into the hospital.

2. The patient has to be informed about his means of appeal [7].

There should be a thorough discussion of what we consider as “dangerousness.” In
my opinion, this is mainly a medical-psychiatric question and not only a problem of
forensic definition. It should be made clear whether only acute physical violence, as
opposed to also neglecting children or squandering money, should be included in
the definition of the word “endanger”.

It is important that the regional psychiatrist have enough competent personnel
in order to perform all the necessary examinations in a thorough way. The patient
has, above all, the right to get competent treatment, and considerate and respectful
care.

I think that the right for treatment begins even before the reception of the pat-
ient into the hospital. This point seems to be neglected in many of the libertine ap-
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proaches, which stand on every legalistic and formal point, while giving no consid-
eration whatsoever to the idea that many patients are not aware of being ill. Patients
often oppose psychiatric treatment against their best interests. But they too have the
right to get this treatment in due time, and even when they are not dangerous, socie-
ty has to find a way to bring them to treatment. I see this as one of the mental pat-
ient’s rights. The decision in each case is, of course, a medical one, and it should be
in the power of the regional psychiatrist. The appointment of a guardian should not
be necessary for most cases.

The patient has the right to get enough information about his illness and the
treatment that he will undergo, so that he may give informed consent. There are of
course patients who may not have sufficient understanding as a result of their men-
tal illness, and they must be helped by a guardian. But even when these patients are
unable to make a decision, they should get the information due to them [4, 13, 12].
The giving of information itself is, in my opinion, part of the treatment, and an ex-
cellent opportunity for creating a relationship, and showing understanding and de-
votion to the patient. It may even be part of the diagnostic process.

The giving of information to a mental patient may be even more difficult than
with a somatic patient. Information may cause anxiety or other unwanted reactions.
The psychiatrist needs a great deal of intuition and sensitivity in order to find the
right statements and, to use it as part of the therapeutic process.

There are many cases where the rights of a patient may conflict. We saw that re-
fusal of treatment [2, 3] or even giving information may endanger the treatment pro-
cess. The doctor has to weight one right against another very thoroughly for the ben-
efit of the patient.

One word about the doctor’s attitude: We often feel very superior to the patient.
Many of us have this “paternal attitude”. I believe that we have the duty to hear and
understand and even to reach, to as great an extent as possible, a consensus with the
patient. This is one way to allow him his dignity. This is connected with extending
him another right - the right to privacy. But too much privacy once again may con-
flict with the treatment process. Once again the psychiatrist has to judge the optimal
path for treatment.

As long as the patient has not been declared incompetent, he has the right to re-
ceive and to spend money. Upon the admission of the patient into the hospital, the
admittine doctor fills'in a declaration whether or not the patient is fit to manage his
affairs. If unable, the public guardian looks after his monetary affairs; but he is not
the guardian of the patient’s body. The patient should have his right to settle his
monetary affairs restored whenever the is able. Unfortunately, the changing of the
initial declaration of his inability to manage his own monetary affairs is usually for-
gotten. Generally, we have attempted to use this rule in order to protect the patients
and their families’ interests. But if the doctor or social worker do not follow up this
situation, the right of the patient may become a nuisance. Rules may lose their true
purpose if they are not observed in a spirit of real understanding and watchful help-
fulness [6].

A patient has, even during hospital treatment, the right to marry or divorce. This,
as long as he is able to understand the full meaning of the act; and even when he
may be in a short remission of his illness.

A question arises concerning the patient’s rights over his own body? He can re-
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fuse treatment, for instance, of a pending operation. But does a patient, who is al-
ready in a state of good remission, but still under hospital treatment, have the right
to engage of his own free will in intimate relations?

Case: A male nurse was present, when a maniformic, schizophrenic female pat-
ient was admitted into a government psychiatric hospital. She suffered for years
from her illness. After the first “wave” she married, after the second one she di-
vorced. She came to this country alone. After a short time she had a new, manifor-
mic attack with overactivity, vagabondage, and some hallucinations. She was hospi-
talized with the help of the police. Under treatment, the patient quieted down very
quickly, and some weeks later, she was in good remission. The head nurse of the
hospital even invited her to visit her in the evening in her flat, outside the hospital.

During this period the male nurse, who knew her from the time of her reception
into the hospital, became friendly with her. She finally agreed to have initimate rela-
tions with him. It is of course highly unethical and forbidden for a male nurse to
have intercourse with a female patient. But there arises another question: Has the
women the right to give her consent to a proposition such as this? (for the male
nurse the difference in law may be between statuatory rape or an error in judg-
ment!).

Here we once more have to balance between two rights of the patient: The right
to be protected against exploitation and the right over her own body. The question
may be rather hypothetical, but it shows once more the complexity of our problem.

All this strengthens my opinion that the answer should not consist mainly of le-
gal hairsplitting. The rights of the patient should be understood more or less as his
rights as a human being under hospital conditions. His freedom is a considerably
larger question, over and above this right or that one. Freedom cannot be contained
by laws only, but by a growing process. Freedom means taking up responsibility.
We must use the rights of the patient during the treatment process in order to make
him able to take up his responsibility. One of our tools is that the treating personnel
employ every means to bring the patient to use his freedom in order to return to so-
ciety and to an acceptable life style. The use of the patient’s rights seen in this light,
seems to be a very important therapeutic tool. We have to create a therapeutic atmo-
sphere in the hospital by utilizing the rights of the patient in the right direction.

There must be legal norms. But they have to grow out of this therapeutic spirit.
Psychiatry is, even in this mechanistic world, an art. Using the rights of the patient
in the way shown here is part of an artistic activity.

Together with my idealistic interpretation of the weighing up of the patient’s
rights and the proposal to see in the patient’s rights a therapeutic tool, I propose
that every psychiatric hospital and mental health unit develop legal services. There
should be the possibility of legal advice for the patient and his family. These ser-
vices should be regarded in a spirit similar to the psychological and social services,
which have already been developed. Also the legal service should be adjusted to the
general therapeutic atmosphere of the hospital.
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Conclusions

In a world which proclaims more and more the freedom of man (John Stuart Mill)
we have tried to investigate which human rights a psychiatric patient preserves after
being interned in a closed hospital and how we should use these in the course of the
treatment process.

The first right is that the hospitalization order will be given only after the region-
al psychiatrist, on the grounds of examination of the medical and social circum-
stances as thoroughly as possible, is convinced that there is no alternative to inter-
ment in a hospital. The reasons for internment are dangerousness, but also may in-
clude the fulfilment of the patient’s right for treatment. The patient has to be in-
formed about his right to appeal. In the hospital, he has the right to get considerate
and competent treatment, which includes the right to be informed about the treat-
ment that he gets. He has the right for privacy.

The different rights in many cases conflict may with each other. One of the doc-
tor’s duties is to weigh up one right against another and to decide what is best for
the patient.

It is pointed out that these decisions, which are medical in principle, would be-
come an important tool in the treatment process. When used in the frame work of a
therapeutic hospital atmosphere. This leads to the opinion that we should not en-
sure the freedom of the patient in a formal way by hairsplitting concerning this right
or the other one. Freedom of the patient cannot be ensured by legal formality only.
It must be stimulated by a dynamic treatment process, which will make the patient
able to take up his responsibility in a society and to find a living style which enables
him to return to society. In the frame work of a therapeutic atmosphere, we use
these rights in order to give him the opportunity of exercising his rights in a respon-
sible way.

Legal norms must be observed, but they must grow out of the therapeutic spirit
mentioned above. Psychiatric hospitals and mental health units should develop le-
gal counseling services in a similar fashion, as they have developed psychological
and social services.
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Involuntary Psychiatric Hospitalization and Civil Liberties -
The Case of Israel

U. Aviram and D. Shnit

Unlike other countries, where there has been a surge of legislative reforms in the
mental commitment laws during the last two decades, there has been no substantial
modification to the Israeli mental health law, which was enacted in 1955. The fact
that the law has remained unchanged does not mean that there is satisfaction with
the legal situation and the administrative arrangements with respect to involuntary
hospitalization of the mentally ill. Every so often the matter comes up in the news
media, and at such times the law’s shortcomings are openly decried [1]. Not long
ago, the Supreme Court voiced its own criticism of the law. In his verdict, the Chief
Justice wrote that:

“The provision of the law is vague as well as being superficial . . . and also [that] the law should
be thoroughly amended and clarified” [2].

The purpose of this chapter is to show how the Israeli model of involuntary hospi-
talization, which is based completely on the medical model, creates a situation by
which the civil liberties of hospitalized people may be violated (reported in more
detail in [3]).

Models of Involuntary Hospitalization

Although society has made great strides in handling issues involving the treatment
of the mentally ill, there nevertheless remains, many problems of a moral, legal, and
medical nature which are unsolved. Among the reasons for the difficulties encoun-
tered are the fact that there are a number of different conceptual approaches to, and
definitions of, mental illness and mental health [4], inadequate and incomprehen-
sive knowledge, and low levels of diagnostic and prognostic reliability [5].

Aside from these problems, society is confronted with the basic dilemma: How
it is possible to strive toward goals which are at variance or even, at times, opposed
to each other - to protect society from those who pose a threat to its safety; to en-
sure necessary treatment for those who may be incapable of recognizing the need
for it; to ensure that treatment will in fact be provided for those for whom it has
been ordered; and to protect the basic liberties of these involuntarily hospitalized
individuals.

The source of the dilemma lies in the set of values and ideologies which guide
policies regarding the mentally disordered. One (the paternalistic) ideology stresses
the duty of society to care for its weak and needy and to provide treatment and ser-
vices for the individual’s own good [6]. The second ideology is based on the idea
that society must be protected from individuals whose disordered behavior poses a
danger to society. The third approach stresses the freedom of the individual to con-
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duct his life free from outside interference, as long as his conduct is not harmful to
others [7]. The different approaches have been reflected in legislation and judiciary
decision. Among the variety of legislation and policies one can distinguish between
two opposing models: the medical-psychiatric model and the libertarian-legalistic
one. The former maintains that mental disorders are within the domain of medicine
and that treatment and care of the mentally ill must be put in the hands of medical
experts. It is they who, on the basis of their professional judgment, should decide
when an individual is in need of treatment and when he should be committed
against his will to a mental hospital. Those who believe in this approach feel that the
doctor possesses the knowledge to determine a person’s need for hospitalization
and that his ethical commitment guards the individual from any abuse of his rights
or unnecessary hospitalization. They feel that interference from legal or any outside
nonmedical body may be injurious to treatment and that irreparable damage to the
individual’s health may occur [8]. Contrary to the medical model, the libertarian-le-
galistic approach puts civil liberties at the forefront and opposes paternalistic rea-
sons for forcing treatment and hospitalization on individuals [9]. Those who adhere
to this approach stress that in order to guard the liberty and autonomy of the indi-
vidual, clear statutory standards and strict procedural safeguards must be estab-
lished in relation to involuntary hospitalization, and that decisions about these must
rest with social institutions such as the legislature and the courts [10].

Israeli legislators have clearly preferred the medical approach and have given
the medical system the autonomy to decide when commitment of the mentally ill is
called for. To this end the Treatment of the Mentally Il Law (1955) [11] made the
District Psychiatrist the medical authority in these matters, and his authority is
based on purely medical considerations. This was recently reaffirmed by remarks of
the Israeli Supreme Court [12].

The Israeli legislators were apparently aware of the need for safeguards to pro-
tect the liberty of people hospitalized against their will. The law has some checks
and balances, however, relying mainly on the medical system. Although in all cases
but emergencies there must be a physician’s certificate recommending hospitaliza-
tion, the District Psychiatrist is the one required by the law to be convinced of the
need of hospitalization, and he must issue a commitment order. However, once the
person is brought to the hospital it is within the discretion of the director of the hos-
pital whether to continue with hospitalization or release him. On the basis of his
professional judgment he may release him immediately. Perhaps those who pre-
pared the law thought that this triangle of the physician. District Psychiatrist, and
director of the hospital would create checks and balances within the system, to as-
sure treatment and prevent abuse of liberty.

Aside from the Psychiatric Committee, which serves as the first appeal level re-
garding commitment and includes one nonmedical person, there are three social
elements external to the medical system which were given by the law some respon-
sibility regarding the civil involuntary hospitalization in Israel:

- The Public Guardian,
- The Attorney General,
- The Administration of the Ministry of Health.

The District Psychiatrist is required by the law to inform the Public Guardian if he
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is convinced that a patient is not able to handle his own affairs. The District Psychi-
atrist must send a copy of the hospitalization order to the Attorney General. The
law allows the Minister of Health to issue regulations requiring directors of hospi-
tals to provide him with reports on the patients hospitalized and the arrangements
made in hospitals for treating patients.

Study

A sample of more than 1300 hospitalization cases, representative of the total num-
ber of hospitalizations effected in 1 year, was taken. In addition, interviews were
conducted with those individuals who were active participants in the civil commit-
ment process. The study includes an analysis of the law and the regulations for
treatment of the mentally ill, as well as observations on commitment procedures
[13]. The study was completed in the late 1970s. As there have been no changes in
the law or regulations since that time and no new findings have been assembled, we
are confident that the data remain valid and are more or less representative of the
situation at the present time.

The central question posed by the study were:

1. How did those responsible for commitment view this power and how did they
perceive the reasons for commitment as defined by law?

2. To what extent does the position of the patient, his family, or others in the com-
munity affect the decision to commit?

3. Who participates in the procedures leading up to commitment of the mentally ill,
and to what extent do they affect the decision to commit?

4. What are the hospitalization procedures used by the hospitalizing institutions
and others involved?

5. What measures have been taken by the system to ensure proper control and su-
pervision and how is this carried out?

Findings

The study [14] has revealed ambiguities in the law itself, and that the law has been
interpreted in different ways by the various people in the field, which has led to non-
uniformity in the commitment process. It was found that in most commitment cases
the provisions of the law are not adhered to. It was learned that the existing arrange-
ment in Israel - according to which the medical authorities have the right to decide
on commitment on the basis of their professional judgment - is far from satisfacto-
ry. And finally, it was quite apparent that there is no reliable reporting system and
efficient form of control and supervision.
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Issuance of Commitment Orders

On the basis of the sample used in the study, the estimated number of involuntary
hospitalizations per year nationwide is 3000, i.e., 25% of all psychiatric hospitaliza-
tions in the country. According to estimates, 1000 commitment orders are issued an-
nually. Of this number, approximately 400 (38%) should not have been issued be-
cause they were issued on individuals who did not refuse hospitalization. On the
other hand, however, no commitment orders were issued for almost 2400 civil invol-
untary mental hospitalizations, i.e., 79% of all cases. It seems that the commitment
order was used in the main as a writ of delivery in cases where documents had to be
furnished in order to transfer unwilling patients to the hospital. Patients are brought
to the hospitals under a variety of circumstances, and when they refuse to be hospi-
talized, contrary to the law, no commitment order is issued. It would appear that in
many instances the patient’s wishes are not taken into consideration at all.

In more than three-quarters of all involuntary hospitalizations the commitment
order was not issued, nor was it possible to check whether or not the patient, who
might have been admitted in an emergency, was released after 5 days as required by
section 7 (¢) of the Treatment of the Mentally Ill Law. Most patients who were in-
voluntarily hospitalized were not reported on to the Attorney General, who is sup-
posed to receive a copy of all commitment orders. When the copies were sent to the
Attorney General, he took no action on them.

Family Influence

We have learned that the attitude of the family has an overwhelming influence in
the matter of civil commitment. Analysis of the regulations [15] has revealed that
once a patient has been brought to the hospital - by any means - a commitment or-
der is no longer required in order to have him committed, and the hospital fulfills its
obligation by having a relative of the patient sign the standard hospitalization re-
quest form. This state of affairs allows a family to apply pressure for hospitalization,
while at the same time the will of the patient and his position on the matter are given
no real consideration. By the same token, a family’s opposition to hospitalization is
used at times as the basis for not hospitalizing an individual, even though this step is
called for by the patient’s condition in the judgment of his own physician.

The Interest of the Patient

Despite the fact that in 66% of the cases it was determined and reported that the pat-
ient was unable to handle is own affairs, a sampling done at the Public Guardian’s
offices revealed that in only 3.5% of all cases reported to these offices was any ac-
tion taken to protect the patient’s property interests. And what is more, the idea or
initiative for action did not originate in the Public Guardian’s office, but came rath-
er from outside, from individuals or agencies interested or concerned with patient’s
property or other affairs. Even if the Public Guardian was interested and able to
take action in some of the cases it might have proved to be too late. It was found
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that in about half (53%) of the cases, 3 weeks had passed between admission to the
hospital and receipt of information about it by the Public Guardian.

Appeals

According to the law the first level of appeal against involuntary hospitalization is
the Psychiatric Committee. This Committee is appointed by the Minister of Health,
and is composed of three members, two of whom are physicians. Procedures of de-
liberation of the Psychiatric Committee were left pretty much to the discretion of
the Committee. The right to appeal to the Psychiatric Committee requesting that the
civil commitment order be cancelled on the grounds that it is illegal or unjust is al-
most never exercised. In three out of the five districts studied there were practically
no appeals submitted over a period of 1 year. Also, the system by which appeals are
handled - i.e., through the Psychiatric Committee - was found to be inefficient and
unreliable [16].

The District Psychiatrist

The law places the District Psychiatrist in a central position in the commitment pro-
cess as well as in the control and supervision of the system. However, the state does
not provide staff and facilities for adequate execution of his duties. District psychia-
trists are appointed to this position in addition to another position which they al-
ready hold, e. g., director of a mental hospital, director of mental health clinic. Apart
from a secretary, they are not provided with additional staff.

The study revealed that the lack of experienced office personnel at the disposal
of the District Psychiatrist prevented him from fulfilling his duties properly, and he
was often dependent on other individuals or offices within the system. Due to the
fact funds are so limited, the District Psychiatrist will often request that the patient
in question be brought to his office or to the hospital for examination and evalua-
tion, and this is often too heavy a burden for the family or whoever else may have
charge of the patient. Findings pointed to the fact that if and when one individual
holds the two positions of District Psychiatrist and hospital director, the number of
commitment orders goes up. The rate of issuance of commitment orders by hospital
directors who are also district psychiatrists is more than twice the rate of issuance by
those who do not fill both positions. Rates of commitment also vary with respect to
the different parts of the country. In the central area and in Jerusalem, hospitals are
readily available and close at hand. Here the rate of issuance of commitment orders
varies between 7.5% and 10%. In areas where the possibilities for hospitalization are
more limited, however, the rate of issuance of commitment orders drops to between
1.6% and 3.5%.

Interviews of the district psychiatrists revealed that there is a great deal of un-
clarity and a lack of uniformity in their perception of their duties. There is a diversi-
ty of interpretations of the provisions and concepts in the law, such as “dangerous-
ness” or what it meant by law stating that the District Psychiatrist must be con-
vinced that a person may be dangerous to himself or others. Even if this is interpret-
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ed to mean that the District Psychiatrist must examine the patient himself rather
than relying on evidence provided by others, he would not be able to do this be-
cause of lack of time and personnel.

The District Psychiatrist is required by a regulation issued by the Minister of
Health to report on admissions [17]. The copy of this report which is to be returned
to the hospital allows the District Psychiatrist to certify the hospitalization or use it
to order a commitment. Our findings indicate that in most cases these forms are
signed without further examination. Furthermore, according to the law, a copy of
this form cannot replace the commitment order. This is not only because it does not
include all the information which is included on the regular form of commitment
order, but also because a copy of it is not sent to the Attorney General, as required
by law for commitment orders. And in any case, more than 50% of them were
signed beyond the 5-day limit within which a commitment order must be issued for
involuntary cases who were admitted in an emergency without an order.

The Reporting System

A reliable reporting system is a necessary condition for effective supervision of the
commitment procedure. Without such reporting the District Psychiatrist and others
required to assure quality of service and safeguards of civil liberties cannot do their
job. Findings indicate that the reporting system was not a reliable one.

This was attributed to the following factors:

1. Unclarity in the law and regulations.

2. Lack of uniformity among policy makers and practitioners in the interpretation
of the reporting requirements.

3. Lack of technical reporting measures and trained personnel.

4. Lack of regulations and nonadherence to them by those required to report.

It was not clear what was meant by the concept “dangerous” or what the psychia-
trist must do in order to be “convinced” that a person presents a danger to himseld
and others. Also, the law required that a copy of the commitment order must be sent
“immediately” to the Attorney General. This word was interpreted differently and it
was actually left to the discretion of the District Psychiatrist as to how soon he
should act.

Until the end of 1976, the official form used by hospitals to report to the District
Psychiatrist on admissions made it possible to check whether the patient was admit-
ted voluntarily or against his will. This allowed the District Psychiatrist to follow up
cases that were admitted in an emergency against their will without a commitment
order. Such patients had to be released from the hospital within 5 days of admission
unless a commitment order was issued. However, as of 1977 the Mental Health Ser-
vices introduced another form in which the hospital reporting admission could indi-
cate only whether it was a voluntary admission or an admission by a hospitalization
order, thus not providing the possibility of reporting the accurate legal status of
those hospitalized involuntarily in an emergency without a commitment order. This
type of form made it impossible for the District Psychiatrist to fulfill his duty even if
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he wanted to do so. Only recently, in late 1982, as a result of criticism, was this form
changed again to allow more accurate reporting.

Supervision and Control

From all that has been described, it can be seen that the various systems designed
for supervision and control did not do this at all. Contrary to the spirit of the law,
the involuntary hospitalizations and the activities at the hospital in his district are
not actually supervised by the District Psychiatrist. The faulty reporting systems and
the absence of a separate, independently run office with its own staff has been
found to have a deleterious effect on the power of the District Psychiatrist to fullfil
the duties of supervision and control which have been entrusted to him. It was also
found that the Mental Health Services central administrative office did not have an
efficient system of control and supervision, or a reliable reporting network.

Discussion

The Treatment of the Mentally Ill Law in Israel is based on the medical model. The
legislators, who were probably aware of the sensitivity and importance of the issues
of the liberty of hospitalized patients, provided same procedural safeguards in the
law. However, they relied heavily on the medical system. It was, perhaps, thought
that the independent medical judgments of the community physician who first cer-
tifies the need for hospitalization, the District Psychiatrist who makes the commit-
ment order, and the hospital director authorized to decide whether the committed
person needed to continue to be hospitalized or could be released would provide
built-in checks and balances within the system. The Attorney General and the Pub-
lic Guardian were additional societal components which were expected to safe-
guard the system. Analysis of the law indicates ambiguity and a lack of clarity. A
great deal of variation was found in the interpretation of the law and regulations. It
was found that legal requirements attending involuntary hospitalization were not
fulfilled nor was there a satisfactory system of reporting, evaluation, and supervi-
sion. It was observed that administrative arrangements set up by the state did not
coincide even with the original intention of the legislation of 1955, when the law
was enacted, and did not create a system of checks and balances regarding involun-
tary hospitalization. Current arrangements and programs impede the possibility of
running a balances system which provides treatment and care while observing the
civil liberties of users of the system.

The fact that the position of the District Psychiatrist was not an independent po-
sition and that it was held in addition to another appointment in the system was
(though not illegal) contrary to the spirit of the law. This created a situation in which
the same person has three roles: a quasi-judiciary role, an executive role, and a su-
pervisory role. How could anyone expect the District Psychiatrist to supervise his
own actions when he is also the director of a hospital? However, this double posi-
tion could become functional if he used his power and staff as a hospital director to
help him perform his duties as a District Psychiatrist.

The state does not provide the District Psychiatrist with professional and admin-
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istrative staff to allow him to carry out his duties. He has to rely on other compo-
nents of the mental health system, at times at the expense of patients and putting ex-
tra burden on families or the community. There is no doubt that if the Public
Guardian’s office or the Attorney General’s offices wanted to perform their duties
according to the spirit of the law, they would have to be provided with additional
resources.

Most of the district psychiatrists and their deputies who were interviewed dur-
ing the research expressed dissatisfaction with the fact that the District Psychiatrist
did not have an independent position but that it was held in addition to another po-
sition in the system. They were critical of the fact that the District Psychiatrist was
not provided with a well-staffed office and a budget to be able to perform his role
adequately. Some even commented that this state of affairs was “absurd” or “im-
moral.” Yet they did not resign and hardly put up a fight to change the situation, nor
did the medical professional association or the psychiatrists association put pres-
sure on the state to change the situation on ethical and practical grounds.

It seems that the approach taken by the state bureaucracy was to save money
and simplify matters. The issue of a form which allowed the District Psychiatrist to
return a copy of it to the hospital for approval of hospitalization (should anyone op-
posed it) or for commitment (should the hospitalization be against the person’s will)
was not in accordance with the law. It allowed what was merely the rubber-stamp-
ing of a previous decision. The District Psychiatrist signed the “approval” without
hearing the objection to hospitalization and in fact without even knowing if anyone
objected to hospitalization at all. Using the same signature to commit the person
was not only illegal (as a copy of the commitment order was not sent to the Attorney
General) but also administratively in bad taste. Even the criticism of this practice by
the State Comptroller did not lead the administration of the Ministry of Health to
change its instructions and regulations [18]. For some years the District Psychiatrist
was not able even to find out if people admitted in an energency were admitted
against their will without a commitment order. The form reporting admission did
not allow this to be reported. One would have expected that the central administra-
tion of the Mental Health Services would collect information and use it to supervise
the system. However, information collected was used for other purposes than evalu-
ation and supervision of the involuntary hospitalization system’s operations. The
fact that the central office of the Mental Health Services did not receive a copy of
the commitment order did not allow it to supervise the system even if it would at
some point have decided to do so.

Conclusion

It seems to us that the state perhaps failed to assume its regulatory and supervisory
role because it had accepted the claims of the medical model that its expertise and
ethics assure service in the best interests of the individual and shield him from a vio-
lation of his liberties. The state provided the medical profession with a monopoly of
the involuntary hospitalization system and saw no justification for the spending of
resources on supervision and the provision of checks and balances.

The fact that administrative arrangements of this type have continued to exist
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for such a long time may indicate that it was in the interests of the state and the pro-
fession to maintain it. Unless the citizens’ groups and legislators apply pressure, we
doubt whether any meaningful change can take place. It may be that a continued
use of a system based so completely on the medical model leaves little hope that the
system can be corrected through the provision of more resources and administrative
mechanisms for supervision. It may be that the only possibility is to reform the sys-
tem and structure it on a different model. This model should include in the commit-
ment process social mechanisms (such as the courts), independent of the medical
system. A reform should create a balanced system designed to ensure the rights of
the mentally ill, and at the same time it should preclude rigid procedural barriers li-
able to deter caregivers from offering vital treatment.
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Civil Commitment Under Israeli Law

Y.Ginath, Y. Bar-El, and D. A. Frenkel

Historical Background

Civil commitment of mental patients is a rather delicate issue and might serve as a
gauge of the value system of a society. It constitutes a compromise between the
needs and rights of society and those of the sick individual, as well as a safeguard of
the rights of patients.

The history of psychiatric treatment for mental patients is relatively short. In the
medieval period, violent mental patients were put in prisons or exiled from society
in a variety of ways (e.g., the “ship of fools”). The fifteenth century witnessed the
erection of the hospicium, which served as a shelter for various kinds of people in
need, including mental patients [5].

Mental illness was regarded at that time as a punishment, or as effected by an
evil spirit. Following the French Revolution and the developments in science and
medicine in the early nineteenth century, mental disorder slowly came to be looked
upon as an illness. This change, among other things, led to the transferal of the
treatment of mental patients into the hands of the medical profession.

The medical model helped to change considerably the image of the crazy person
or lunatic to that of a sick person, a patient. It relieved the sufferer from the respon-
sibility, the guilt, and some of the shame of his condition, and introduced a “scien-
tific” approach to psychiatry. It provided the patient with treatment instead of se-
clusion, custodial care, or punishment.

However, there are some inherent differences between medical and mental pat-
ients. The latter, more often than the former, exhibit an impairment of judgment,
lack insight into their illness, or behave in a way that might endanger thenselves or
others. They may avoid seeking treatment when it is needed, and become violent,
suicidal, negligent, troublesome, or frightening. In short, they may need treatment
without their cooperation or without consent and, in extreme conditions, even
against their will.

In the last generation one can observe, in most countries, an increasing trend to
make the medical profession responsible for compulsory treatment, thus replacing
“administrative” compulsory hospitalization ( by mayors, chiefs of police, etc.) by
medical commitment [15]. T. Szasz, known for his consistent criticism of the psychi-
atric system, defined commitment thus: “Commitment is a compulsory or involun-
tary detention of a person in a mental hospital. Like imprisonment in jail, commit-
ment entails the loss of basic civil liberties. Unlike imprisonment, commitment
serves a medical-therapeutic, rather than a judicial-punitive, purpose” [17]. From a
standpoint of psychiatrists having legal responsibilities, but also aware of civil lib-
erties, we want to adopt this definition.

Needless to say, in the democracies compulsory medical certification of mental
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patients is one of the very few cases within the framework of the legal system in
which a person’s liberty may be violated without actually breaking the law and, in
many countries, even without going through any court procedure.

Police and Paternal Powers

The state uses psychiatry to execute both its police and paternal powers. The police
power refers to the dangerousness to others of mental patients. Recently, the com-
mon belief in the dangerousness of mental patients has been seriously challanged
[12]. This category has too often been extended to include “anyone . .. we would . . .
prefer not to encounter on the street,” as put succintly in one case (Cross v. Harris,
cited in [15]).

In exercising its paternal power, with respect to mental patients, the state as-
sumes that it has the power to take care of patients who might act in a way that con-
stitutes a “danger to self.” This right is much less widely agreed upon and has been
the subject of hot debates. An early critic of this right, the philosopher J.S. Mill, stat-
ed: “The only purpose for which power can be rightfully excercised over any mem-
ber of a civilized community against his will is to prevent damage to others. His own
good, either physical or moral, is not a sufficient warrant” [9]. Legislation in most
countries does not agree with this statement, and includes dangerousness to self
among the indications for civil commitment. Psychiatrists, by undertaking the dual
role of medical professionals and representatives of the state, have put themselves
in a conflicting and an almost impossible position. Many would readily relieve
themselves of this “social control” function. Many psychiatrists believe, however,
that there is no better system at present, and that no other professional group is bet-
ter equipped for this task.

Recently, the traditional medical model, to which psychiatry adhered for many
years, has been challanged by behavioral scientists. The behavioral-social model
views mental disorder not as an illness, but rather as a special kind of behavioral de-
viance [16]. This model inevitably denies the right of psychiatrists, as medical pro-
fessionals, to execute compulsory measures against these deviants. Even though the
law has not adopted this view, it has had a considerable effect on the thinking and
approach of many psychiatrists.

Israeli Legislation

The Israeli Treatment of Mentally Sick Persons Law 5715-1955 [18] replaced the
Ottoman Act of 1892 (Asylum for the Insane Act), which was in force until then. It
emerged against the background of the immense immigration into the country in
the early 1950s, and the shortage of facilities to take care of the increasing number
of the mentally sick, many of whom were survivors of the Holocaust. Reviewing the
debate in the Knesset, it strikes one that members of the Israeli Parliament were
mostly concerned that the Act should ensure enough facilities to hospitalize all pat-
ients in need. Other issues, such as the protection of the civil rights of patients, were
never mentioned by the participants [4].
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Dealing with civil commitment, the Israeli legislator chose to grant this power to
the medical profession rather than to the judiciary system or any administrative au-
thority. This approach was, at that time, shared by both jurists and psychiatrists. Ac-
cording to this act, district psychiatrists, who are appointed by the Minister of
Health, have the sole legal authority to execute commitments, as well as to supervise
psychiatric institutions. It should be noted here that this concept is unique to the Is-
raeli legal system.

The main section dealing with compulsory medical hospitalization, section 5,
states: “Where a district psychiatrist is satisfied that a (mentally) sick person is likely
to endanger himself or another person, he shall direct, in writing, that he be admit-
ted to a hospital” [8]. This directive is termed a “hospitalization direction.”

This laconic statement has led to a wealth of divergent interpretations, mainly in
regard to three key issues:

1. “Is satisfied”: it was never specified what procedures the district psychiatrist
should follow in order to be “satisfied.” Should he personally examine the patient
in question? Should he content himself with an indirect testimony, such as a medi-
cal letter from another psychiatrist, from any physician, or from another mental
health professional, or is it sufficient to rely on testimony from relatives? Should
this evidence be “beyond resonable doubt” or of the nature of “clear and convinc-
ing proof”? Obviously, the 1955 law left it open for the district psychiatrist to decide
what kind of evidence, by whom, and how convincing it must be in order for him to
be “satisfied.”

2. “Sick person”: this term was defined in section 1 of the same law as “a person
who suffers from a mental sickness.” Mental sickness, however, was not defined in
this law. Did the legislator use this term to refer to psychotic patients only, as some
would believe, or might it, under specific conditions, also include neurotics, drug
addicts, or others? In 1976 [8] a list of mental illnesses was compiled and included in
another set of regulations dealing with information to be supplied to the authorities
with regard to military service. The use of this list was not limited to use in these reg-
ulations. It was not meant to constitute a complete list, but all the conditions in-
cluded in it were considered to be mental illnesses. Should this list guide the District
Psychiatrist in executing commitments?

3. “Is likely to endanger himself or another person”: it is extremely difficult to pre-
dict a potential danger. Furthermore, what danger did the legislator have in mind?
A strict interpretation would include only an immediate physical danger. A broader
interpretation might also include serious disturbances of public order or behavior
that might cause adverse negative consequences to the patient or others in the fu-
ture. Again, this point was left vague.

Remarkably, the Israeli law does not contain any other justification for civil com-
mitment besides dangerousness to self or others. However, most legal systems con-
tain a third category which refers to people who, due to mental disorder, are “grave-
ly disabled” and “unable or unwilling to agree to the necessary treatment” [6], or
uses similar phrasing [7]. Other legal systems go even further and mention loose def-
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initions such as “mental disorders which justify urgent therapeutic intervention” as
a reason for civil commitment [1]. The lack of such a category has led some district
psychiatrists to stretch the term “dangerous” to include the gravely disabled, while
others are more cautious, using a strict interpratation, and avoid committing these
patients. Once satisfied that the necessary conditions do exist, the District Psychia-
trist must order hospitalization: it is not left to his discretion.

Criticism of the Sefeguards of Civil Rights

The Israeli Treatment of Mentally Sick Persons Law: 5715 - 1955 contains three im-
portant safeguards of civil rights:

1. The power given to the director of the hospital to discharge a patient hospitalized
under a hospitalization order at his discretion (section 16)

2. The right of any person to appeal against compulsory medical hospitalization be-
fore a Regional Psychiatric Board (section 11)

3. The penalties prescribed by law against “a person who knowingly causes the ad-
mission of a patient to a hospital unnecessarily or unlawfully” (section 29).

It should be noted that copies of all hospitalization orders issued by district psychi-
atrists are sent, by law, to the Attorney General and to the Minister of Health (in
practice, to the Mental Health Services). All these safeguards have been widely criti-
cized by a variety of critics [2, 3, 21]. Bazak [3] states: “The Treatment of the Mental-
ly II1 Act 1955 does not provide sufficient safeguards for the protection of the pat-
ients’ civil rights.” Aviram and Shnit [2] very meticulously analyze these safeguards
and come to the conclusion that they are far from satisfactory.

The professional committee which prepared the Act did, in fact recommend that
a “District Psychiatrist’s office” be established and staffed, so as to enable him to
examine thoroughly any request for compulsory hospitalization. Because of finan-
cial restrictions this proposal was rejected [20]. As a result of this, as well as for other
reasons, many of the positions of district psychiatrists and their deputies are held by
directors or associate directors of the hospitals into which the patients are commit-
ted. Thus their decisions are not supervised by another senior professional.

The other two safeguards mentioned were criticised by the former Supreme Court President,
Judge Landau, as follows [22]: ... Nor do I see in the right of appeal to the Psychiatric Board a
sufficient barrier against these dangers. Not everybody has friends or relatives who could act for
him and appeal to the Board. And as for the hospitalized person himself, there is no provision in
the law by which he must be informed of his right to appeal, and in any case, with his hospitali-
zation he enters a new world in which he no longer acts as a free and independent person, if only
because of the drugs he is being treated with or because of the environment in which he finds
himself. The criminal sanction against wrongful and malicious hospitalization also operates only
after the event and is no substitute for legal provisions aimed at preventing grave mishaps be-
forehand. It is worthwhile to stress that all three safeguards share the same disadvantage of be-
ing a posteriori provisions.

To realize that this is the case one has only to remind oneself that, since 1955, there
have been only a handful of appeals per year to the Psychiatric Board, and even
fewer cases have been dealt with by the courts [2, 3].
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The Supreme Court’s Critisicm of Section 5

Recently, the issue of medical commitment was dealt with by the Supreme Court
[22). The judges (President M.Landau, Judges H.Cohen and M. Ben-Porat) used
the opportunity to interpret and criticize the Act, as well as its execution by the dis-
trict psychiatrists. Judge Ben-Porat tended to take the phrasing of the law at face
value:

Section 5 is very widely drafted. The only condition for issuing a hospitalization order is that the
District Psychiatrist should be “satisfied” that the person suffers from a mental disease and is
likely to endanger himself or others. Once he is satisfied - and the legislature does not determine
how and why he is to satisfy himself - he is under obligation to (“shall”) order hospitalization.
The question what the material may be on the strength of which he may be satisfied is a complex
medical question of fact. Whoever alleges that a hospitalization order was negligently made has
to prove, by psychiatric expertise, that the data on the strength of which it was made did not af-
ford a reasonable basis for the conclusion reached.

The same judge was of the opinion that the safeguards against violating patients’
rights are sufficient [22]:

I am not sure, even after having read the opinion of President Landau, that the legislature did
indeed go too far in vesting such wide powers in district psychiatrists. The aim to prevent great
harm to a patient or by a patient sometimes forces speedy action by a qualified person. This con-
sideration overrides even the basic right of the freedom of the individual. So long as the patient,
though in need of hospitalization, is not dangerous, he may not, of course, be deprived of his lib-
erty against his will and may be hospitalized only with his consent. The situation is entirely dif-
fernet where he constitutes a danger: in that event the legislature chose to rely on the skill and
honesty of district psychiatrists to perform their duties with due care and in a professional and
ethical way ... The two channels - one judicial, by way of appeal, and the other administrative,
through the hospital director - appear to me to provide sufficient (thought not absolute) safe-
guards to ensure that no person should stay hospitalized, under a hospitalization order or a court
order, longer than is necessary for the protection of himself or the public. There is always the
possibility of a mishap, but I am not sure that can be avoided: that, too, is first and foremost a
question for the psychiatrists, and it is not for me to express an opinion which system is the better
one, ours or the English or the American.

The court also, concerned itself with the nature of the evidence used by district psy-
chiatrists, and with the amount of proof needed in order for the District Psychiatrist
to be satisfied. Said President Landau [22]):

The provisions of the law on this important subject matter of the liberty of the person and his
compulsory confinement in a mental asylum are vague and abstruse . . . What is the nature of the
medical evidence which has to come before district psychiatrists so as to enable them to exercise
their powers under section 5? Must there be one medical opinion only and no more? Can any
doctor give the opinion, or must be be a psychiatrist? Must the District Psychiatrist himself ex-
amine the person before giving his directive, or may he have him examined by another psychia-
trist of his choice? Under what circumstances and at what stages may district psychiatrists direct
the compulsory examination or hospitalization of a person suspected of being mentally ill and
endangering himself or others? What is the District Psychiatrist to do when satisfied that there is
an immediate danger of grave violence, and how is he to satisfy himself that such a danger in-
deed exists?

These ideas were shared and extended by Judge H. Cohen, who stated [22]:
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The Israeli legislature - unlike, for instance, the American - chose to invest not the courts nor
any quasijudicial or administrative organ, but district psychiatrists, with the power to make com-
pulsory hospitalization orders. The clear legislative intent is manifested that hospitalizations
should be ordered only upon psychiatric considerations and tests. The question whether the Dis-
trict Psychiatrist possesses such data as are sufficient to justify or necessitate a hospitalization or-
der as regards both quantity and quality, is a medicopsychiatric question, and neither the rules of
evidence observed by the courts nor the principles of justice observed by administrative agencies
provide any standards for determining the validity, the weight, or the reliability of such data. It is
a matter of common knowledge, for instance, that the anamneses which serve doctors as a basis
for their medical considerations always contain second-hand reports and hearsay: the fact that
any such tales are inadmissible (as yet) as evidence in court does not disqualify them at all from
being used by doctors for their clinical purposes . . . The same considerations apply to the prior
examination of the patient and his right to be heard: the question whether any such examination
or hearing is or is not required is a medicopsychiatric question only. If from the medicopsychiat-
ric point of view they are not required, and a psychiatrist may well conclude that a person is
mentally ill and endangers himself or others even without first hearing and examining him, then
the hospitalization order is perfectly in order, although a court or a quasi-judicial or even an ad-
ministrative authority would never be allowed to do without a hearing.

Judge H.Cohen went further to suggest the following [22]:

A detailed legislative enumeration of the data or findings which district psychiatrists are re-
quired to possess in order that they may be able to satisfy themselves that a person ought to be
compulsorily hospitalized is needed, not only for the protection of the citizen, so that he may
know beforehand on what conditions he can be deprived of his liberty for psychiatric treatment,
but also for the protection of district psychiatrists, so that they may not be suspected of unlawful
harassments and may not be exposed to actions like the present.

This thorough review of section 5: may be summed up by President Landau’s con-
cluding statement: “the law needs thoroughly to be overhauled and amended in re-
spect of the procedure for making hospitalization orders, and the sooner the better”
[22]. A similar conclusion, i.e. that the 1955 Act needs amendments in respect of in-
voluntary civil commitment procedures, was shared by other critics [2, 3] as well as
by the district psychiatrists themselves.

Possible Courses of Action in Order to Increase Protection of Civil Rights

What courses of action can be taken in order to amend the procedures of involun-
tary civil commitment and provide better safeguards for patient’s civil liberties?

1. The addition of a legal procedure to the medical process was recommended by
Bazak, who states “The Treatment of the Mentally Il Act 1955 should be amended
to state that commitment orders are to be issued by the magistrates’ court on a writ-
ten application by the District Psychiatrist” [3, p. 141]. This suggestion is sugmented
by a few additional proposals:

- The justifications for a commitment order should be set out specifically and
clearly.

- Due notice of the reasons for hospitalization should be given in writing.

- The patient should be present at the legal procedure.

- The patient should be provided with legal representation [3, pp. 139-144].
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This approach, which had been supported mainly by jurists, has advantages as well
as disadvantages [2, 3, 11, 14, 19]. The Israeli legislator, as well as most psychiatrists
in Israel, views civil commitment as a psychiatric rather than a legal procedure. The
Supreme Court decision cited above also accepted this approach and proposed
amendments within its framework.

2. Changes in procedures have been proposed by a variety of authorities [2, 22; per-
sonal communications with district psychiatrists]. We would like to mention three
such changes:

- The provision of both patients and their families with information regarding their
legal rights. A major step was taken recently in this direction by the Mental
Health Services at the Ministry of Health by introducing the “rights and obliga-
tion form” for patients hospitalized within the mental health system and for their
families [10].

- Use of the state’s right to appeal on behalf or patients before the Regional Psychi-
atric Board in each case in which a patient has been hospitalized for the first time
under a hospitalization order. This came into effect as of January 1983 and com-
pels the district psychiatrists to defend the hospitalization orders issued by them.

- Introduction of guidelines regarding the nature of the “data or findings required
to be in the hands of district psychiatrists in order that they may be able to satisfy
themselves that a person ought to be compulsorily hospitalized” [29].

3. The third line of action involves changes in the law regarding redefinition of key
issues such as “mentally ill” and “is likely to endanger himself or another person.”
Most professionals agree upon the existence of mental illness, and would define the
people who suffer from it as “mentally ill.” It is unnecessary to list the difficulties of
psychiatric diagnosis [21] and the evaluation of mental status. It must be stressed,
however, that this law deals with people who are likely to endanger themselves or
others because they are mentally ill. This, of course, limits the application of this
law to patients whose judgment and reality testing are impaired to a considerable
degree - namely, patients who suffer from various psychogenic psychoses or some
organic and toxic psychotic conditions, and only rarely people with other diag-
noses. The crucial element is the mental state of the person at the time of the psychi-
atric evaluation, rather than the formal diagnosis he has been ascribed. Most
psychiatrists do believe that it is futile as well as too limiting to provide a list of diag-
noses instead of a sound professional evaluation concentrating mainly on the reali-
ty testing and judgment of the person under examination.

The phrase “is likely to endanger himself or another person” poses another problem
to the District Psychiatrist. It seems almost impossible to define the level of likeli-
hood sufficient for this purpose, and how this likelihood is to be decided from the
behavior or oral expressions of the person. Three levels of certainty are used in legal
procedures: (a) something may be true “beyond reasonable doubt,” (b) there may
exist “clear and convincing proof™ that it is true, or (c) it may be indicated by the
“preponderance of the evidence.” When dangerousness is being evaluated, the two
upper levels are only seldom attainable. Even the third may not be achieved, in view
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of the risks at stake. Another unresolved problem is: Do the two dangers, namely to
another person and to oneself, have the same weight in this regard? We feel unable
to answer these questions.

A Proposal for a New Section on Civil Commitment

One area which might be easier to define is the differentiation of various degress of
the anticipated danger, placing immediate and physical danger in one category, and
less severe dangers (danger to property, public order, reputation, etc.) in a second. A
third category of patients who might be in need of compulsory treatment are people
who, though not “dangerous” in the strict sense of the term, cannot take care of
themselves (e.g., patients who are confused or depressed to the extent of self-ne-
glect or inability to function). Often this state is exacerbated by the absence of rela-
tives or other support systems or their unwillingness to cope with the patients. Most
countries have thus added a third category to “dangerousness to self” and “danger-
ousness to others,” which is defined as “gravely disabled” or “in need of care and
treatment,” or by a similar phrase. In our view the inclusion of some version of this
category is necessary, even though different procedures have to be adopted for peo-
ple included in it.

As mentioned before, a point that constitutes a major difficulty for the district
psychiatrists under the current law is the existence of only one kind of hospitaliza-
tion order, which has to be applied to all patients. It is suggested here that the law
will differentiate “levels of illness” and “degrees of dangerousness.” A preliminary
version of the following suggestions was presented before the Ministry of Health in
1981 by one of the authors (YB).

In the following version, the current section 5 will be replaced by a number of
sections, each dealing with a different level of illness and degree of dangerousness.
The first of these will be applied to the most sick and most dangerous patients and
will read thus:

Where a District Psychiatrist is satisfied that a person who is mentally ill to the extent of suffer-
ing severe impairment of judgment or reality testing is likely to endanger himself or others, and
the nature of this likely danger is physical and immediate, and the person is unable or unwilling
to agree to the necessary treatment, he shall direct such a person to be hospitalized.

The next section will deal with commitment of patients whose degree of dangerous-
ness is less severe and will read thus:

The District Psychiatrist may order a person to be hospitalized provided he is satisfied that all of
the following conditions have been fulfilled:

1. The person is mentally ill.

2. a) As result of his illness he behaves in a way that might endanger himself or others, but the
danger is not physical and immediate.
b) As a result of his illness he is gravely disabled and in need of care and treatment.

3. a) The person is unable or unwilling to agree to the necessary treatment.
b) There is no appropriate treatment available outside of a psychiatric institution.
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The next section will authorize a District Psychiatrist to order a person to receive
ambulatory psychiatric treatment. It will read as follows:

The District Psychiatrist may direct a person to receive ambulatory treatment provided the fol-
lowing conditions have been fulfilled:

1. The person is mentally ill.
2. Past experience contains evidence that
- compliance with such treatment is related to a reasonable remission, and
- lack of such treatment is related to an exacerbation of the person’s illness to a degree which
might qualify him for a hospitalization order.
3. The person is unwilling to comply with the suggested treatment.

This order will be put into effect in the same way as a hospitalization order.

This section has to be reserved for patients who, for example, benefit from being
treated by long-acting antipsychotic medications or lithium salts. It is hoped that
the use of this section will decrease the number of civil commitments and prevent hos-
pitalizations. It also provides a “least restrictive environment” for many patients.

Another difficulty unattended in the current law stems from the unwillingness
of many “candidates” for a hospitalization order (e.g., the combative paranoid) to
subject themselves to a psychiatric examination. The District Psychiatrist is then
compelled either to avoid hospitalizing the patient or to issue a hospitalization or-
der without examining him, relying on indirect evidence which, too often, comes
from laymen or is circumstantial. There is thus a need for a provision in the law
which will authorize the District Psychiatrist to compel a person to be examined
when mental illness such a decision. Such a provision might be as follows:

The District Psychiatrist is authorized to direct a person to be brought before him to undergo a
psychiatric examination if prima facie evidence has been brought to his attention which, if found
to be correct, would justify the issuing of a hospitalization order. A District Psychiatrist should
not use this power unless the person refuses to come and be examined, or the circumstances bear
witness to a probable refusal.

It is worthwhile to mention that one version of such a provision was put before the
Knesset a few years ago (1980), but did not get beyond the preliminary stages of the
legislative process [13].

Another provision should state that no patient will be hospitalized in a psychiat-
ric institution without being examined by a qualified psychiatrist.

The right of a patient to appeal before the Regional Psychiatric Board and de-
mand his discharge from the hospital will be retained, but will apply only to the very
sick and very dangerous person, whose appeal will not prevent the execution of the
order. In all other cases such an appeal will prevent the order from being put into
effect until after the appeal has been brought before the Psychiatric Board, and the
order will then either be carried out or cancelled, depending on the Board’s deci-
sion.

It should be pointed out that the current Israeli law does not differentiate be-
tween a “voluntary” and an “involuntary” status of hospitalized patients (i.e., pat-
ients who came to the hospital of their own free will and patients who were hospi-
talized under a hospitalization order). Once having been admitted to the hospital,
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both depend for their discharge on the decision of the medical director of the hospi-
tal (Section 16). Thus the “hospitalization order” is, in fact, no more than an order to
bring the patient to the hospital. Once he is admitted it expires and has no more ef-
fect.

Conclusions

Almost 30 years have elapsed since the Treatment of Mentally Sick Persons Law
5715-1955 was passed in the Knesset. This period has witnessed a major change in
the approach toward mental illness and mental patients. Also, extensive experience
has accumulated through the execution of this act. These processes justify a review
and probably a change in the sections dealing with civil commitment. These
changes may amend the shortcomings pointed out by the Supreme Court, as well as
by civil rights proponents and district psychiatrists. We would like to conclude this
paper by presenting the proposed sections 5 and 11, compared to the current sec-
tions.

1. Current Section 5
Where a District Psychiatrist is satisfied that a sick person is likely to endanger him-
self or another person, he shall order, in writing, that he be admitted to a hospital.

2. Current Section 11
Any person may submit to a Psychiatrict Board an objection to the admission of a
sick person to a hospital other than under a court order.

3. Proposed Section §
a) A District Psychiatrist shall direct, in writing, that a person be admitted to a hos-
pital where he is satisfied that:

- A person who is mentally ill to the extent of suffering from a severe impairment
of judgement or reality testing is likely to endanger himself or others.

- The nature of the likely danger is physical and immediate.

- The person is unable or unwilling to agree to the necessary treatment.

b) The District Psychiatrist may direct, in writing, that a person be admitted to a

hospital, provided he is satisfied that all of the following conditions have been ful-

filled:

- The person is mentally ill

- As aresult of his illness he either behaves in a way that might endanger himself or
others, but the danger is not physical and immediate, or he is gravely disabled
and in need of care and treatment.

- The person is unable or unwilling to agree to the necessary treatment, or there is
no appropriate treatment available outside of a psychiatric institution.

¢) The District Psychiatrist may, in writing, order a person who is unwilling to com-

ply with ambulatory treatment to be in such a way provided he is satisfied that the

person is mentally ill and past experience contains evidence that compliance with

such a treatment is related to a reasonable remission, and lack of such treatment is
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related to an exacerbation of his illness to a degree which might qualify him for a
hospitalization order.
This order will be excuted in the same way as a hospitalization order.

d) The District Psychiatrist is authorized to direct a person to be brought before
him to undergo a psychiatric examination if prima facie evidence has been brought
to his attention which, if found to be correct, would justify the issuing of a hospitali-
zation order. A District Psychiatrist should not use this power unless the person re-
fuses to come and be examined, or unless the circumstances bear witness to a prob-
able refusal.

4. Proposed Sections 11

Add to the current section the foliowing paragraph” ... When the admission is in
virtue of section 5, the execution of the hospitalization order will be withheld until
after this objection has been brought before the Psychiatric Board and will be de-
pendent on its desision. For the purposes of this section, “admission of a sick per-
son” shall include ambulatory treatment as directed in virtue of section 5 (see 2.c).
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Two Different Levels of Patient Autonomy

U. Lowental

Introduction

Autonomy, literally the use of one’s own law, is the quality or state of being inde-
pendent, free, and self-directing, and employing “the sovereignty of reason, self-de-
termination and self-legislation in the realm of morals” (Webster’s). Implied here is
a social-interpersonal milieu wherein other-directed behavior is the counterpoise of
autonomy. However, these general definitions are inadequate for the question of
autonomy in doctor-patient interactions. Take, for example, a case of “simple” in-
fluenza. The doctor may prescribe prophylactic antibiotics and forbid next month’s
scheduled business trip, out of concern for its possible effects upon his patient’s car-
diac condition and for the danger of a secondary infection. The patient refuses to
comply, having always succeeded through unflagging work, while ignoring what he
calls his “minor heart problem.” At what point would the doctor’s respect for his
patient’s autonomy become a medical blunder?

Such highly charged alternatives are generated by the bimodal nature of patient
autonomy, with two different sets of parameters which are not always equal or par-
allel. On one level we find the individual’s sense of inner harmony, the coordination
of drive tension with moral regulation leading to initiative and decisions over mani-
fest behavior. The other level concerns the person’s conduct in his social surround-
ings, and this level is close to the general definition cited above.

Disease and Individual Autonomy

Psychological Aspects

Regarded from the first level, that of intrapsychic harmony, falling ill often reveals a
concealed motivation, some strange need of one single aberrant part of the person-
ality evoked by a certain developmental setting, life stress, etc. Temporarily, this
need comes to prevail over other, hedonistic needs. At these times, an aberrant por-
tion of the psychosocial unit called “individuum” looks forward to disease and the
pain and suffering involved, even to agony and death. The terms “choice of illness”
and “primary or secondary gains” denote these tendencies.

Depression is a notorious example. Overt depression is always the outcome of
guilt, a derogatory judgment of one’s wishes and actions, with autopunitive drives, a
sad slowing down, and feelings of hopelessness or thoughts of suicide. The condi-
tion itself seems to be the execution of the sentence and, untreated, it lasts until the
punishment is felt to be enough.

These dynamics may call forth symptoms of a “masked depression” in the cardio-
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vascular, musculoskeletal, or endocrine systems or elsewhere [11]. Quite often we
get a glimps of patients’ pathological trends which are held in check by expiation, in
the form of ill health or, again, as a sort of payment for illusory crimes; and indeed
depressive suffering is a lesser evil than the alternative “solutions,” such as death by
suicide [12].

Another type of outcome is psychosomatic impairment. The key factor here is
disharmony, which restricts the emotional support usually provided by social trans-
actions; in addition, there is a clash between the patient’s needs and drives (e.g., the
striving for a directorship of a great company alongside the need for love and sup-
port). Disharmony creates unbearable tension which threatens the person’s integra-
tion, unless it becomes centered on one bodily organ or system, which is sacrificed,
so to speak, in order to maintain overall health. Such mechanisms operate with duo-
denal ulcer, bronchial asthma, and other “classical” psychosomatoses.

Similar factors are etiological in many other “psychogenic” diseases [13]. Very
often there is an unconscious dread involved, as when the fear of sex leads to the
(now uncommon) ‘“honeymoon cystitis” in newly wed women - a painful condition
which prevents further sexual relations. This example illustrates that iliness almost
never provides a constructive solution, and the underlying conflicts remain unal-
tered. However, when considered from a deterministic point of view, these clinical
data bespeak some from of autonomous coping and the choice of a “solution.” The
same holds true for the teleological orientation: all symptoms may be regarded as
achievements or “primary gains.” There are also “secondary gains”, various benefi-
cial sequelae or consequences, such as the exemption from duties or obligations.

Secondary gain can also consists of rest, with nurses’ comforting words or with
more concrete compensations. Therefore, committees assigned to examine disabled
persons and decide on the extent of their invalidism often see subjects who fight for
an appreciation of their disease, not their health. Hypochondriac patients are
known to seek such advantages, and similar observations have been reported in
medical and surgical wards where some (recovered) patients plead against dis-
charge [6]. Physicians and scientists, too, may actually welcome illness at times [18],
for when confined to bed they cannot attend committee meetings, see patients, or
entertain visitors; this secondary gain consists of a freedom from the ordinary
chores of life and it provides the ideal conditions for creative work.

It becomes clear that rhe concept of autonomy must be widened in order to be
applicable to these various gains. These are inconstant and changeable, turning pat-
ient autonomy into a dynamic variable, to be estimated anew at every medical ex-
amination. Furthermore, since these intrapsychic changes are only one part of the
picture, one must turn to examine the other, the interpersonal, the social aspects of
illness.

Socio Cultural Aspects

The new biopsychosocial medical model [5] is based on modern sytems theory. Man
and society belong to one hierarchially arranged continuum of system; each one is
at the same time a component of a higher system: system cell is a component of sys-
tem tissue, organ, person, family, community, and so forth. But how does this relate
to the problem of individual disease and autonomy?
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The answer is that each symptom acquires a full meaning only in the light of so-
ciocultural variations; otherwise it remains a plain sign. For example, Kleinman [9]
saw cardiac complaints as a very common somatization in Chinese patients. Among
them the language of the heart provides the socially appropriate idioms for articu-
lating loss or personal tragedy, and thereby receiving attention and care.

Thus each individual’s autonomy is affected both by the private psychology and
by the affiliation to an ethnocultural group. Groups vary in the specifity of their
medical complaints. For example, first-generation Italians tended to present diverse
medical complaints related to various organ systems, while Irish patients presented
far fewer and more limited symptoms. Groups vary in their style of medical com-
plaining. For example, Jewish and Italian patients alike were observed to express
their suffering openly and dramatically, while Irish patients deny their symptoms,
and Old American patients suffer quietly and try to view their pain with detach-
ment. The groups also vary in the nature of their anxiety about the meaning of the
symptoms. Protestants seemed most concerned about symptoms that are incapaci-
tating; Jews were most anxious about the implications of symptoms as indicators of
serious disease; Italians were most concerned with pain itself [7].

Each individual has internalized the norms of his group. Therefore, concepts
such as freedom and destiny [15] or personal identity and autonomy take on a dif-
ferent meaning, influenced by such norms as whether people are allowed a direct
expression of emotional misery or are trained to use somatization. Related to this is
the well-known effect of religious affiliation: the more frequently people engage in
religious activities of all types, the less likely they are to report emotional distress
[16].

In view of such social forces, we must shift the emphasis from individual free-
dom to the autonomy of the group vis-a-vis ill health. Furthermore, certain societies
seem to be losing their distinctive group characteristics with the passing of each gen-
eration [8].

Medical Treatment and Patient Autonomy

Patient autonomy is one of the central issues of medical ethics. The fourth of the
seven principles of medical ethics adopted by the American Medical Association is:
“A physician shall respect the rights of patients, of colleagues, and of other health
professionals, and shall safeguard patient confidences within the constraints of the
law” [23].

Some limitations on patient autonomy are well known: a patient may not with-
hold information, must endure discomfort and pain, and must repress all shame
while he displays private parts of body and mind. Despite his basic right to medical
treatment he has no right to determine this treatment, since the state has assumed
the paternal role (parens patria) - sometimes to an absolute degree. Thus manuals of
military medicine state that soldiers with over 75% burns should be given no treat-
ment other than fluids and sedatives because they will not survive. Psychotic pat-
ients are given drugs without their consent. Does this disregard their autonomy?
Only to a certain extent. One must remember that it was the advent of just these psy-
chotropic drugs which reduced the number of inpatients in the United States from
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559000 in 1955 to less than 200000 in 1979; on the whole, therefore, thanks to drugs
administered without their consent, patients now have greater freedom [22].

The attitude of nonphysicians to the question of patient autonomy is usually
quite critical. For example, parents might object to a certain measure required for
their child’s treatment, or might disagree with each other, thereby creating an insol-
uble dilemma [21]. A direct outcome of this kind of attitude is the charge of medical
paternalism (cf. [2]). Medical practitioners themselves speak rather apologetically
about the conflicting demands of the profession on this score, as in the case of a
cancer patient who has the right to receive complete, accurate information, yet also
the right to be spared the truth.

The dilemma of decisions over life and death brings the individual’s autonomy
into sharp focus. Medical intervention such as euthanasia, abortion, or infanticide
in cases of congenital defects raise an outcry, with “society imposing a confusing
and contradictory set of obligations on medicine” [17, p. 167]. Cases of terminal ill-
ness or irreversible vegetative existence, such as the famous sad case of Karen Quin-
lan, have provided no solution.

Cassel [3] once stated: “The function of medicine is to preserve autonomy, and
the preservation of life is subservient to the primary goal.” This strikes me as an ex-
cessive generalization. True, every human being has, at least in theory, the right to
life and a similar right to death. The Natural Death Acts of California and Oregon,
like some other ones throughout the world, are based on this premise. It is intended
to ensure that upon the patient’s signing a “living will,” in the event of malignant
disease or other severe disablement, no life-saving measure will be undertaken, nor
any resuscitation attempted. But now let us imagine that an unconscious accident
victim has been rushed in, profusely bleeding from the stump of an amputated arm,
while in his one remaining fist is clamped a signed statement that a missing arm will
be a severe disablement as mentioned. Must not the surgeon ignore any such suicid-
al autonomous “self-determination”?

There are people who retain their autonomy even in life-threatening situations
[4, 20]. Each patient responds with a characteristic coping style, each with his pecu-
liar degree of defensiveness and a typical attempt at personal control [19]. He might,
for example, choose to be treated by a folk healer but be forced eventually to enter a
modern hospital. Here the physician must ascertain what amount the treatment he
is prepared to agree to. Would the patient rather risk death later from the disease or
immediate death from surgery? In other words: can be distinguish between the
dangers of omission and those of commission [1]?

Disease may reinforce a person’s unswerving adherence to his sociocultural
standards, but it also induces certain infantile expectations of succor. A patient may
lose his open-minded capacity for constructive reasoning when agonized or terri-
fied; applying for treatment and becoming a patient involves an emotional regres-
sion with increased dependency. If he sacrifices some of his autonomy for the sake
of cure, he does so in his own best interests.
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Patient Autonomy and Modern Medicine

The two different levels of autonomy seem to come even further apart in our era of
rapidly advancing scientific discoveries, when lay people may be offered unexpect-
ed, new therapeutic measures by a skilled, highly specialized professional. Thus a
young couple coming for genetic counseling might consider eugenic abortion a
crime, whereas the medical specialist believes that this pain will ultimately spare the
couple the far greater pain of very sick children. Newer techniques, such as artificial
insemination from sperm banks and “test-tube” babies, also have adverse effects on
patient autonomy. Notwithstanding the great therapeutic assistance rendered by
these techniques, the fact that the donor’s identity is never revealed by the doctor
limits the recipient’s autonomy.

Methods of gene transduction and organ transplantation, sex change opera-
tions, and new measures to prolong life all augment the already enormous power of
scientists and practitioners. These experts can transform the entire biopsychological
system, the very core of individual autonomy, by buttressing and strengthening it or
by disavowing and almost wrecking it. Government decisions on health policy from
the opposite point of view, e.g., medical cost containment or reduction, call for a
careful protection of patient autonomy with regard to informed consent an other
ethical topics [14].

Conclusions

Two clinical vignettes will illustrate the bimodal reflection of patient autonomy. A
wounded prisoner-of-war was returned home, and he was happy even though or-
thopedic surgeons now had him chained and suspended in a plaster cast. His relief
seemed to hinge on the restored inner harmony and on the normal therapeutic
transactions rather than on observable “freedom.” The second example is that of a
14-year-old Nigerian boy who was observed to submit to circumcision, performed
during an initiation rite without any chemical anesthesia, only the trance-inducing
sound of the tom-tom. On the first level of autonomy, these are problems of person-
al harmony, especially of those mental structures concerned with pain control and
tolerance. On the second level, that of social interaction, it is a question of identity,
or of the moral principle of holding on to the norms of one’s tribe or country.

When autonomy changes are being assessed in medical patients, attention must
be paid simultaneously to both levels reflecting that change. This measure facilitates
a comprehension of the two sometimes opposite-directed effects of most therapeu-
tic interventions. By and large, however, patient autonomy must yield to some ex-
tent, temporarily at least, to the necessities of medical care and cure.
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The Rights of the Mental Patient Under Israeli Law

A.Levy and S. Davidson

The current Israeli legislation on the treatment of the mentally ill was passed in 1955
[1] and has been amended several times (1972, 1974, 1975, 1977, 1978) [2-6]. Like-
wise, a number of regulations have been added in the course of the years (1957,
1959, 1972, 1977) [7-11].

A discussion of the rights of mental patients can, in our estimation, take place main-
ly on two levels:

1. Rights in the narrow sense of the word, as opposed to rights in the broad sense
2. Rights from a psychiatric point of view, as opposed to a legal viewpoint.

The 1955 law is a compromise between the psychiatric viewpoint and the legal one.
We shall discuss briefly the rights of mental patients under this law and in the regu-
lations of 1959 and 1972, and in a number of amendments suggested in recent years.
Our discussion will mainly reflect a psychiatric point of view.

Rights of Mental Patients in Israel at Present

The rights of mental patients in Israel at present may be discussed under the follow-
ing points.

1. Rights of patients concerning contacts with the outside world, confidentiality,
and privacy. These are the rights of patients in the narrow sense of the word. The
law makes provision for them all, except for the right of privacy.

2. Rights of patients concerning suitable arrangements for hospitalization, dis-
charge, transfer, and leave of absence from hospital. From here on we are dealing
with the rights of patients in the wider sense of the word. A considerable part of
the Act is devoted to details of these procedures.

3. Rights of patients as to treatment. The patient has the right to refuse electrocon-
vulsive therapy, but may not object to any other form of treatment or therapy,
even exceptional courses of treatment. Furthermore, the law does not define the
patient’s right to receive proper treatment.

4. Rights of patients concerning forced restraint and limitation of freedom.
The choice of treatment which is less restrictive is not mentioned at all. Limita-
tions of the patient’s freedom of movement within the hospital - observation,
special supervision, and use of restrictive measures - are clearly defined in the
1977 regulations.
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5. Rights of patients concerning the representation of their interests during the peri-
od of their hospitalization.
The law deals only briefly with the question of representation of the patient while
he is hospitalized and after his release. The law gives the public guardian the right
to intervene in legal processes which cannot be deferred with regard to the pat-
ient’s property, but his day-to-day material interests are nowhere dealt with. With
respect to the patient’s treatment, the law authorizes the patient’s personal guard-
ian to object to electroconvulsive therapy, but to no other kind of treatment.

Patients’ Rights in Several Proposals for Reform

We have briefly outlined the patient’s rights, in the narrow and in the broad sense of
the word, under the 1955 law and in the 1959 and 1977 regulations. In recent years,
perhaps as a result of social change, there has been growing dissatisfaction with the
law and the regulations. This dissatisfaction finds its expression, in our opinion, in
the relatively large number of amendments that have been proposed in recent years.
We shall review patients’ rights as they find their expression in these amendments.

Proposal of the Forensic Committee of the Ministry of Health

The proposal of the Forensic Committee of the Ministry of Health 1977 [12] deals
chiefly with regulations concerning hospitalization, discharge, transfer, and leave of
absence, and partly with treatment and representation of patients’ interests. The
main changes proposed are as follows.

Hospitalization and Discharge

The authority of the hospital director can be delegated to a head of a psychiatric de-
partment (including one in a general hospital) and to a psychiatrist to whom the di-
rector has delegated power. In the event of objection to the hospitalization of a vol-
untary patient by family members or other interested parties, the request for delay
in hospitalization will not prevent the admission of the patient to the hospital for
3 days. During this 3-day period, the request will be considered by the District Psy-
chiatrist, who will then decide whether or not the patient should remain in the hos-
pital after the 3 days.

Reasons for nonvoluntary hospitalization due to dangerous behavior will also
include the danger of causing severe damage to property. This can be carried out by
the District Psychiatrist even if there is only a “reasonable likelihood” of such be-
havior taking place. In this case, the District Psychiatrist may examine the likeli-
hood by a clarification of the necessary material or by an examination of the pat-
ient. The hospitalization order issued by the District Psychiatrist will expire within
5 days (instead of 15). There will be a difference between a hospitalization order
(under paragraph 5) and a compulsory hospitalization order (under paragraph 7).
There will be no obligation to inform the State Attorney of a compulsory hospitali-
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zation order. However, the District Psychiatrist will inform the body issuing the
compulsory hospitalization order (the court or the physician issuing the certificate)
of the execution or nonexecution of the order.

The patient may appeal to the court against hospitalization without a court or-
der. The District Psychiatrist will provide the patient with a copy of the hospitaliza-
tion order and inform him of his right of appeal. (This is in the recommendation of
Judge Bazak. The other committee members opposed this recommendation.)

The hospital director can impose upon a patient who has been discharged, ei-
ther finally or temporarily, the obligation of follow-up care and, if need be, can or-
der the patient’s return to hospital if he was conditionally released. The patient can
appeal to the Psychiatric Committee against the decision of the director. The Com-
mittee will be authorized to enforce follow-up care on a patient who was hospital-
ized by court order. The District Psychiatrist will be obliged to bring for discussion
before the Committee the case of any patient who has been hospitalized by court or-
der and who has not come up for discussion by the Committee for a period of 2
years.

Treatment

Both the District Psychiatrist and the Court are authorized to order compulsory am-
bulatory treatment. In this case, the therapist will deliver a report as to the progress
of the treatment every 3 months.

Representation of the Patient’s Interests

The director will immediately advise the patient’s next of kin or guardian about the
hospitalization, unless he was accompanied by one of them when hospitalized.

Minority Recommendation of Justice Bazak

The minority recommendation of Justice Bazak tended much more toward the legal
model. It included a transferal of the responsibility for issuing hospitalization or-
ders to the court. Hospitalization against the patient’s wishes will only be carried
out by a hospitalization order which will be issued only in case of danger. The Dis-
trict Psychiatrist will be authorized to issue a temporary hospitalization order (in the
likelihood of dangerous behavior, including danger to property). Such an order will
remain in force for up to 7 days. Should anyone, other than the patient, oppose the
hospitalization, the patient will not be hospitalized without the agreement of the
District Psychiatrist.

Should the District Psychiatrist consider the patient to be a source of danger, he
will take the necessary legal steps to have the patient hospitalized. However, should
he refuse to issue a hospitalization order, he will inform the referring party of his re-
fusal and of their right of appeal to the Psychiatric Committee.

The proceedings before the judge can take place in the hospital. A hospitaliza-
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tion order issued by a judge will be in force for up to a year and may be extended
beyond this period. The judge has an obligation to hear the case for the patient - de-
livered by the patient and his counsel - prior to issuing the hospitalization order.
The request for the issue of such an order will be delivered in writing by the District
Psychiatrist. However, should the judge be convinced of the urgency of the case due
to the danger involved, he may issue a hospitalization order without hearing the
case for the patient, if there is no reasonable opportunity of a hearing in the pres-
ence of the patient.

Only if, in the light of the evidence of two physicians, the judge is convinced of
the impossibility of a hearing in the presence of the patient will the hearing take
place in his absence. A hospitalization order which has been issued in the absence
of a patient will be enforced for a period of up to 90 days each time, unless a guard-
ian has been appointed for the patient. A hearing in the presence of the patient’s
guardian is regarded as the same as a hearing in the presence of the patient.

The Shtern-Katan Recommendations of 1981

The Shtern-Katan recommendations of 1981 [13] refer mainly to the need for a com-
pulsory examination of the patient, and include the appointment of a “committee
for the examination of mental health” in every district, which will consist of the Dis-
trict Psychiatrist, a lawyer, and a social worker. In the case of “an individual behav-
ing in a manner having an extremely adverse effect on his family” - mental harm or
damage to property - “and [whose] unreasonable behavior would seem to indicate
that he is in need of treatment”, the committee can authorize his examination (even
in his home) to ascertain whether he is ill or not.

The committee will act in such a way only if it has been asked to do so by two
relatives and a social worker, or a social worker and a physician, and with suitable
depositions and certificates. The District Psychiatrist will fix the type and place of
examination. The person may appeal against the decision of this committee before
the District Psychiatric Committee and the order will not be carried out until the ap-
peal is decided. The Shtern-Katan proposal emphasizes the adverse effect on the
family - and not necessarily on other individuals - as justification for compulsory
examination.

The Bar-el (Breiter) Proposal of 1981
The Bar-el (Breiter) proposal of 1981 [14] comprises comprehensive suggestions

which take into account the draft prepared in the past by various forensic commit-
tees.
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Hospitalization, Discharge, Transfer, and Leave of Absence

The main changes are as follows. Hospitalization will be effected only after a psy-
chiatric examination, and if the patient agrees to be hospitalized, he must give his
agreement in writing. The District Psychiatrist is empowered to order an examina-
tion if he considers that the patient has caused severe suffering, mental or material,
to himself or to his environment as a result of his illness - but only after receiving
direct evidence from a public servant. Likewise, he is empowered to issue a compul-
sory hospitalization order on the grounds of a psychiatric examination as well as
compulsory outpatient care. The court has similar powers. A hospitalization order
will be valid for a period of up to 2 weeks from the day of hospitalization and can be
extended only for a period of up to another 15 days. A hospitalization order that
was based on a court order (but not on a medical certificate) empowers the District
Psychiatrist to order a compulsory examination.

A patient who has been referred for examination will immediately receive a
copy of the decision, including notice of the means of appeal, and will be informed
of his rights. Such a document will be posted in a prominent place in the hospital
for study. If the patient leaves the hospital without permission or is found to be
missing, he will be returned to the hospital by the police if he was hospitalized by a
court order; by the District Psychiatrist if he was hospitalized by a hospitalization
order; and by the hospital if he agreed to voluntary hospitalization. Under these cir-
cumstances, a hospitalization order is not just an order to bring a patient to the hos-
pital, but also defines ways of returning him to the hospital should he leave.

Treatment

A patient who was voluntarily hospitalized will express his agreement to treatment
in writing. The District Psychiatrist is empowered to order compulsory ambulatory
treatment. The extent of the authority of the District Psychiatrist for supervision in
the hospital includes the possibility of appointing an inquiry commission.

Means of Restraint and Limitation of Freedom

The use of a straightjacket has been reauthorized.

Representation of the Interests of Hospitalized Patients

In the case of a patient who has been hospitalized, or is to be examined by order of
the District Psychiatrist, his family or guardian, should they accompany him, will be
given a copy of the order including notice of the means of appeal. In every case the
patient and his relatives “must be given at the earliest opportunity” a copy of the de-
cision.
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Contact with the Outside World and Confidentiality

The patient’s rights have been increased by 1955 Mental Health Act. The Bar-el rec-
ommendations would appear to increase the rights of patients both in the narrow
sense and with resepct to the procedures of hospitalization, discharge, and treat-
ment.

The Aviram-Shnit Recommendations of 1981

The Aviram-Shnit recommendations are the result of considerable research and
have been published in book form. The authors make severe criticisms of the var-
ious sections of the Act and of the way it is implemented. They concern themselves
chiefly with the question of enforced hospitalization and suggest that there should
be a clear definition of its justification.

They propose that there should be a differentiation between:

1. The patient who is severely dangerous to other people

2. The patient who is dangerous to himself

3. The patient who is severely limited in his ability to understand and make deci-
sions considering his affairs.

The authors suggest further:

1. The abolition of compulsory hospitalization of unlimited duration.

2. Change in the status of the hospitalized person during the period of hospitaliza-
tion: a person who has been voluntarily hospitalized and subsequently changes
his mind will continue to be hospitalized only after a psychiatric assessment of
the need for continued hospitalization.

3. The establishment of a time limit on compulsory hospitalization and the adapta-
tion of procedures of compulsory hospitalization for the different types of pat-
ients and according to the purpose of hospitalization. Compulsory hospitaliza-
tion will be carried out only with those patients who are dangerous or who are of
severely limited capacity.

The proposed types of compulsory hospitalization are the following:

1. Hospitalization for the purpose of evaluation, diagnosis, and emergency treat-
ment.

2. Compulsory hospitalization for the purpose of intensive care. This will be for a
period of up to 30 days.

3. Compulsory hospitalization for the purpose of continued care of dangerous pat-
ients. This is intended for extremely dangerous patients only. The hearing of the
request of the District Psychiatrist will take place before a Justice of the Peace,
who can appoint an expert to act for him and can issue hospitalization orders for
a period of up to 6 months for those patients who are a danger to other people,
and up to 2 months for patients who are dangerous to themselves.

4. Compulsory hospitalization to include treatment and prolonged supervision for
patients of severely limited capacity. Patients who are unable to take care of their
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basic needs may need continued hospitalization, consequent on the appointment
of a guardian and on the subsequent agreement of the guardian to further hospi-
talization.

5. Continued hospitalization of patients requesting a discharge. Clear procedures
must be established so that a patient who has undergone voluntary hospitaliza-
tion can be released should he rescind his agreement, unless there is a justifica-
tion for enforced hospitalization and the necessary procedures have been carried
out.

The authors, who call their approach the “balanced approach,” sum up their pro-
posals as follows. The creation of:

1. a definition of the justification of compulsory hospitalization

2. The establishment of clear procedures of hospitalization and their adaptation to
different goals (as detailed)

3. The establishment of a strong and independent office of the District Psychiatrist,
including the placing of necessary means at his disposal

4. The inclusion of various helping bodies for the realization of the patient’s rights
- Every patient will be informed of his rights.
- Reliable and independent persons will be appointed to clarify to the patient

his rights and represent him before the authorities (advocacy).

5. The evaluation of the ability of the patient to understand and to be responsible
for his interests, which will be carried out at every stage of hospitalization

6. The establishment of a reliable system of report, supervision, and control.

With regard to the rights of patients in other fields, the Aviram-Shnit recommenda-
tions deal mainly with suitable arrangements and procedures for compulsory hospi-
talization, but these recommendations also deal with the rights of patients regarding
treatment and representation of interests as detailed.

Discussion

We have reviewed the rights of patients as expressed in the Mental Health Act, its
regulations, and a number of suggested amendments. These suggested amendments
represent the rights of the patients in both the narrow and the broad sense of the
word. The view that they take is a mixed one. The recommendations of the 1977
Ministry of Health Forensic Committee move slightly toward the legal model, but
still maintain by and large the psychiatric viewpoint.

The 1981 Shtern-Katan recommendations are mainly of a social nature. The
1981 Bar-el recommendations are psychiatric, but enlarge the legalistic component.
In the 1981 Aviram-Shnit recommendations, there is a shift toward the legalistic
model. These aroused considerable opposition among most psychiatrists in Israel
when they were published. The most extreme “legalistic” recommendations are
those of Judge Bazak in his minority report of the 1977 Forensic Committee.

It must be admitted that every model has its advantages and disadvantages. The
advantages of the medical or psychiatric model are that the emphasis is placed on
the needs of the patient first and foremost and there is heavy reliance on the integri-
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ty and professional standards of the individual physician. This model regards the le-
galistic viewpoint as cumbersome, lacking in appreciation of clinical reality, and
placing unrealistic demands on the therapeutic staff [16]. This point of view also re-
gards the cumbersome legalistic steps as a further means of social stigmatization of
the patient, which adds to that already connected with psychiatric treatment and
hospitalization. As opposed to this, the legalistic viewpoint stresses the need to re-
spect, as far as possible, the various rights of patients, even in those cases where the
treatment is complicated or compulsory, and also when the patient is a source of
danger. From this viewpoint, the psychiatrists are neither trained nor qualified to
protect the patient’s rights. These must be clearly defined by the law, and their en-
forcement must be supervised.

In this paper we have presented impressions based on our experience of this
subject over the course of many years. Furthermore, we have taken into account the
opinions of many of our colleagues. It is clear that psychiatrists in Israel are pre-
dominantly opposed to a change in the Mental Health Act in the direction of the le-
galistic model, for reasons we have stated.

It is our impression that there is only a small minority of psychiatrists who tend
toward the legalistic viewpoint, but it is possible that this minority is growing. It
would be interesting to attempt to provide a statistical basis for these impressions.
In our opinion, public and legal pressure in Israel will cause a change in the law in
the forseeable future, and the Israeli psychiatrists would be well advised to prepare
for this eventuality in good time.

A step in this direction was taken in January 1983, with the publication of the di-
rectives of the State Attorney [17]. In these directives, the State Attorney has in-
structed that an appeal be automatically made on each and every hospitalization or-
der issued by the District Psychiatrist which is not a court order, where this involves
a first psychiatric hospitalization.

Another step is the publication of the duty to explain to the newly admitted pat-
ient his rights and obligations, including his signature on a special document [18].
As far as we know, the first information on these steps was brought to the attention
of psychiatrists in Israel (including directors of mental hospitals and apparently al-
so district psychiatrists) by the media. The trend, so it seems, is toward more legalis-
tic procedures.
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Mental Health and Human Rights: Illegal Detention in Japan

E.Totsuka, T. Mitsuishi, and Y. Kitamura

Are the human rights of the mentally ill properly protected in Japan? Regrettably,
our investigation shows that they are not. The mentally ill in Japan are unnecessari-
ly detained for lengthy periods. This state of affairs and the legal criteria for deten-
tion violate the International Covenant on Civil and Political Rights (Treaty num-
ber 7, proclaimed in August 1979), which prohibits arbitrary detention. In addition,
the current legal system does not provide a review procedure for the mentally ill,
which is guaranteed by the Covenant.

In 1970 a prominent journalist, Mr. Kazuo Okuma, revealed appalling mistreat-
ment and abuse of mental patients by medical staff in his newspaper report “Japa-
nese Mental Hospitals” [18]. More than a decade has passed since the publication
of this report, but has the situation actually changed? To find out how well the hu-
man rights of patients are protected, we examined the rights to personal liberty and
security.

We first examined whether there was any breach of clause 1 of article 9 of the
Covenant. While the Japanese Mental Health Act contains no provision for volun-
tary or informal admission, it has three main provisions that allow the detention of
persons suffering from mental disorders.

As indicated in the appended (Appendix A) translation of the Mental Health
Act [10], these are:

- Article 29: compulsory admission by the governor

- Article 33: compulsory admission with the consent of the person responsible for
care

- Atrticle 34: provisional compulsory admission.

Most of the patients are detained indefinitely under articles 29 and 33.

As Table1 shows, the scale of the problem is enormous. There were over
300000 patients in mental hospitals and mental wards in 1978. Just how many of the
300000 were being compulsorily detained we do not know with certainty, but the
following estimates can be made.

Table 1. Numbers of patients and beds in mental hospitals and mental wards in Japan as at 30 June
1973 and 30 June 1978 [1]

Beds Patients

1973 265904 273814
1978 292720 301245
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Firstly, Table 2 shows that during 1978, of the 213558 newly admitted patients over
80% - i.e., about 170000 - were detained compulsorily under one of the three pro-
visions mentioned above. If we assume that those who are committed compulsorily
stay longer than patients admitted voluntarily, then we can estimate that over 80%
of all mental hospital patients are being compulsorily detained.

Further evidence is provided by Dr. Isoo Hirota, who has produced figures
showing that only 20% of Japanese mental hospitals were practising open-system
therapy [9, p.124]. These two figures suggest that well over 80%, that is 240000 pat-
ients, were being forcibly detained in locked wards in 1978 {3, p. 18]. This figure is all
the more startling when one considers that only 50000 people were being detained
in prisons in Japan at the same time [15, p.197].

Another way to evaluate this figure of 240000 is to compare it with United King-
dom figures. Table 3 shows that in the United Kingdom only 7033, namely 5-2%, of
the 134618 patients in mental hospitals were being compulsorily detained in 1978.
The United Kingdom experience suggests that most of the 240000 or more Japa-
nese detainees could have been treated in open wards. This means that the most of
the patients in Japanese mental hospitals are being arbitrarily and unnecessarily de-
tained.

What, then, does the future hold for patients in Japanese mental hospitals?
Table 4 shows that the average length of stay is increasing. About 55000 patients de-
tained under article 29 had spent, on average, 6% years in psychiatric hospitals [1,
p.170].

Figure 1 vividly illustrates the rapid growth of the number of patients in Japa-
nese mental hospitals. Japan should be called the “land of asylums.” What is more
frightening is that the situation could become even worse.

Table 2. Admission to mental hospitals and mental wards in Japan in 1968 and 1978
(16, pp. 47,99, 103)

All admissions Compulsory Compulsory admissions with the consent of
(including admissions by the person responsible for care [12] and pro-
voluntary) governors [11] visional admissions [13]

1968 191677 (100%) 18831 (7.3%) 149149 (77.8%)

1978 213558 (100%) 6393 (3%) 165493 (77.5%)

Table 3. Comparison of the numbers of hospitalized mental patients and of prisoners in Japan and
the United Kingdom

Residents in mental hospitals Prisoners
and mental wards (1978)

All admissions Compulsory admissions
Japan 301245 (100%) > 240000 (> 80%) 50596 (1980)
UK 134618 (100%) [4, p.24] 7033 (5.2%) [4, p.24] 45500 (1982) [19]
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Table4. Average periods of stay in mental hospitals and mental wards in Japan in 1968 and 1978

Average of all beds Average of compulsory admissions
(days) [5, p.214] by governors (days) [14]

1968 460.3 (1.3 years) 1533 (4.2 years)

1978 520.8 (1.4 years) 2396 (6.6 years)

What are the causes of this tragedy? In our opinion, the major cause is a profit-
orientated mental health industry. In Japan, 85% of the beds for the mentally ill are
owned by private institutions [1, p.56]. Dr. D.H.Clarke, consultant on Mental
Health for WHO, politely criticized Japanese mental hospitals in his WHO report in
1968 [2]. In this report he said, “These problems are particularly bad . .. where the
proprietor, anxious for a return on his investment, is putting pressure on the medical
staff to increase income by overcrowding the institution [2, p.16]. It is common
knowledge that mental hospitals are one of the most successful industries in Japan
[17].
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Moreover, Japanese society has tacitly accepted the situation. In Japan, there
was said to be a folk tradition of abandoning old people in the mountains and leav-
ing them there to die [8]. In modern Japan, mental hospitals are used as a dumping
ground for people who are considered unable to contribute to industry and become
a burden on families and society because of their mental disorder. Having once
been committed to a mental hospital, they carry the stigma of incompetence. This
could possibly be one of the secrets of Japanese success in industry and one of the
causes of the trade imbalance! Do the provisions of the Mental Health Act offer
adequate safeguards against arbitrary detention?

Article 33 of the Act is especially important in this regard, since it accounts for
four-fifths of the patients compulsorily detained. Under this article, provided that
the person responsible for care consents, the administrator of the mental hospital
can detain the person without any independent psychiatric diagnosis. The Euro-
pean Court of Human Rights stated in its judgment of 24 October 1979 three mini-
mum conditions which have to be satisfied in order for the “detention of persons of
unsound mind” to be lawful within the meaning of article 5, clause 1 (e) of the Euro-
pean Convention on Human Rights. One of the three is that a true mental disorder
must be established before a competent authority on the basis of objective medical
expertise [7]. As article 33 obviously lacks this provison and article 9, clause 1 of the
International Covenant makes the same provision as that of the European Conven-
tion, the Japanese Mental Health Act is in breach of the International Covenant.

In assessing whether procedures for releasing patients from arbitrary detention
are adequate or not, it is useful to consider article 9, clause 4 of the International
Covenant. Article 9 clause 4 of the Covenant states: “Anyone who is deprived of his
liberty by arrest or detention shall be entitled to take proceedings before a court, in
order that the court decide without delay on the lawfulness of his detention and or-
der his release if the detention is not lawful.” The current Mental Health Act in Ja-
pan, however, provides no independent review body equivalent to “a court” as
stated, nor does it provide any review procedure.

Ordinary court procedures are not effective in the case of mental patients, and
we know of no precedents of this kind. It may be claimed that the release of patients
is already possible through proceedings under the Habeas Corpus Law. However,
despite the existence of habeas corpus legislation, on 5 November 1981 the Euro-
pean Court of Human Rights unanimously ruled that a restricted patient who had
been detained indefinitely under the British compulsory committal system had been
held in breach of article 5, clause4 of the European Convention, as the system
lacked an automatic periodic review of a judicial character or a review before a
court at reasonable intervals {6, 20]. The previously mentioned article 9, clause 4 of
the International Covenant contains the same provisions as the article of the Euro-
pean Convention, and Japanese habeas corpus legislation is no better than the Brit-
ish habeas corpus legislation as regards a safeguard. Since the European Court
judgment can validly be applied to interpret article 9, clause 4 of the International
Covenant, the Japanese Mental Health Act, which lacks the necessary judicial
procedures, can be said to be in breach of the International Covenant.

We believe that the following urgent measures are required to reform the Japa-
nese mental health system [3, p.19]:
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1. Reform of article 33 of the Act, which allows detention without any independent
psychiatric diagnosis

2. Establishment of the review procedure which is required by article 9, clause 4 of
the International Covenant

3. Guarantee of the right to be informed of the reason for detention, the rights pro-
vided by safeguard procedures, the right to free communication, and the right to
receive freely lawyers, family, and friends who can defend the person detained.

Guaranteeing the rights stated in 3. above is of particular importance, since current
laws do not guarantee these rights, meaning, in effect, that detained persons cannot
take legal proceedings.

Regrettably, however, the Japanese Government is very reluctant to undertake
reforms of this kind. Concern and research by our international colleagues could
make a substantial difference in persuading the Government to reconsider this atti-
tude. We earnestly seek international assistance in relieving the plight of a great
many people arbitrarily detained in Japanese mental hospitals.

Appendix Translation of the Japanese Mental Health Act
(law no. 123 of 1 May 1950)

Measures relating to committal to hospital by the Prefectural Governor.
Article 29.

1. A Prefectural Governor may, where he deems as a result of a medical examina-
tion undertaken under the provisions of article 27 that the person who underwent
the medical examination is mentally disordered, and is liable to injure himself or
others owing to his mental disorder if he is not committed to hospital for treatment
and care, commit the person to a state or prefectural mental hospital or other desig-
nated hospital.

2. In order for the Prefectural Governor to commit the person concerned to hospital
as described in the preceding clause, the results of examinations by each of two or
more certified mental health practitioners shall agree with the diagnosis that the
person is mentally disordered and is liable to injure himself or others owing to his
mental disorder if he is not committed to hospital for treatment and care.

3. The administrator of the state or prefectural hospital or other designated hospital
shall admit the mentally disordered person under the preceding clause, except in
cases where there is no reserved bed for him (i.e., a bed in a hospital a section of
which has been designated under article 5) owing to the committal of patients under
the provisions of clause 1 above or clause 1 of the following article.

4. Persons already admitted to hospital in accordance with the provisions of the
Mental Hospitals Law (law no.25 of 1919) at the time of enactment of this Law shall
be deemed to have been committed in accordance with the provisions of clause 1.
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Committal with the consent of the person responsible for care. Article 33.

The administrator of a mental hospital may, with respect to a person who has been
diagnosed as mentally disordered as the result of medical examination, in cases
where he deems the committal to hospital of the person in question to be necessary
for the purpose of medical treatment and care, commit that person to hospital with-
out his or her consent if the person responsible for his or her care consents thereto.

Provisional committal. Article 34.

The administrator of a mental hospital may, in cases where he deems as a result of
medical examination that a considerable period of time is necessary for diagnosis,
provisionally commit a person suspected of being mentally disordered, to hospital
for a period of not more than 3 weeks without his consent, if the guardian, spouse,
person who is exercising parental authority, or person responsible for his support
consents thereto.
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Clinical Perplexities in the Treatment of Treatment-Refusing
Forensic Patients

P.Rodenhauser

For many, the right to refuse treatment in a forensic hospital is a contradiction in
terms. Court systems require maximum security hospitals for the protection of so-
ciety from the committed, psychiatrically ill individual whose rights to privacy and
autonomy are thereby modified, yet the involuntary “patient’s” rights to privacy
and autonomy are upheld by the courts in defense of treatment refusal. Court-com-
mitted patients are met on admission by a patient advocate who explains the treat-
ment authorization form for signature - before the patient has contact with the ad-
mitting psychiatrist. Although the courts accept recommendations of competency
to stand trial contingent upon continuation of antipsychotic medication [1], the
same medications have been considered mind controlling [2] in support of the right
to refuse treatment. The invasive nature of psychoses [2] has not been conceded by
the legal system.

Through the eyes of a forensic hospital psychiatrist, contradictions are abun-
dant. Management of the drug-refusing patient often requires physical restraint as
an alternative to medication. Not infrequently, restraint takes the form of “four-
point seclusion,” i.e., the patient’s ankles and wrists are cuffed and tethered to the
posts of a metal bed positioned in the middle of a locked, barren room. Is not rights
consciousness in some respects pushing back the clock to medieval methods of pat-
ient management?

The purpose of this paper is twofold:

1. To illuminate the implications of patient’s rights to refuse treatment in a forensic
setting
2. To elaborate the clinical responsibilities of forensic psychiatrists.

Clinical impressions are drawn from a 12-month experience as a part-time staff psy-
chiatrist for a 16-bed treatment ward at the Dayton (Ohio) Mental Health Center
Forensic Unit, one of the regional forensic hospitals built in response to the Davisv.
Watkins decision [3].

Designed to treat forensic patients, the Dayton Forensic Unit was created out of
the same federal court decision [3] as ordered due process hearings at Lima (Ohio)
State Hospital for drug-refusing patients. The absence of a complicated legal or
hospital mechanism for management of treatment refusal at the Dayton Forensic
Unit, however, provides for dramatic contrast in styles of psychiatric practice at the
two institutions [4]. Supported by multidisciplinary teams, Dayton Forensic Unit
psychiatrists are privileged to manage by clinical methods independent of legal
mandates.

Despite modern efforts to soften the effects, a maximum security hospital has
the ambiance of a human compression chamber in which the external world be-
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comes a series of projections promoting further regression. The workings of the pat-
ients’ internal systems cannot be ignored, nor can the influences of the legal and
psychiatric professions on patients and on each other (Fig. 1).

/\
[patient) >
\/

Fig. 1. Influence of the legal and psychiatric systems
on patients and on each other

Awareness of the divergent purposes and inherent weaknesses of these two
powerful systems - psychiatry and the law - has generated recommendations for
solutions based on the development of a superimposed system - administration [5].
While a strong administrative campaign might redefine and redirect working rela-
tionships, the question will persist: can any but a clinical discipline design and es-
tablish fundamentals of treatment and implement specific plans?

In a psychiatric hospital setting, a hierarchy of categories of privileges, earned
on the basis of appropriate behaviors, is considered an important milieu component
of treatment. In a forensic setting, the range of “privileges” is from unsupervised
off-ward hallway passage through seclusion with four-point restraints (Fig.2).
Guided by a staff of trained mental health professionals, activity therapies are
strongly encouraged when privileges permit. This spectrum of therapies, identified
by the courts as noninvasive, is “available” to all patients. Authorization has not be-
come an issue in regard to the psychosocial forms of treatment. Once he is clinically

Off-ward, unsupervised hallway passage

Confinement to ward

with supervised off-ward activities
with supervised on-ward activities only
with wrist-to-waist restraints

with added ankle restraints

Seclusion

Fig.2. Forensic hospital
“privilege” hierarchy with “four-point” restraints
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considered ready for a less restrictive environment, however, the committed foren-
sic patient’s treatment presents coloration of a different ilk. In such instances, re-
striction of lack of it becomes very much a “treatment” issue, while rationalization
blends the interests of an absolute clinical approach with the interests of a society in
need of protection.

In conjunction with researching three broad categories of reasons for drug re-
fusal, Appelbaum and Gutheil postulated clinical grouping of drug refusers based
on behaviors [6]. Half the refusers in the Dayton Forensic Unit ward sample were
young, acutely ill, grandiose, delusional - and persistently uncooperative with drug
treatment - “symptomatic refusers” [6]. Three out of the seven symptomatic refusers
manifested refusal attitudes on admission before being interviewed by the psychia-
trist. Altogether, one out of four patients refused attempted drug treatment at least
once. When first treated for reasons of an emergency nature, however, several of the
drug refusers reversed their refusals for periods of time which sometimes length-
ened with repeated need for emergency drug interventions. In the absence of emer-
gency circumstances or determinations of incompetency to refuse, persistent refus-
ers remain drug free and their condition often deteriorates [2], while denial of illness
intensifies. In this sample population, denial of illness was observed to be the pre-
dominant cause of drug refusal.

As in the general population, predicting probable forensic hospital violence is
difficult [7]. Considerations of demographic data and criminal/psychiatric histories
may be related to the likelihood of violence [8]. Not only are forensic hospital pat-
ients thereby representative of a violence-prone population [9], they are participants
in a violence-producing situation. For some patients, institutionalization has a
quieting effect: absence of troublesome relationships and other external stimuli, ab-
sence of alcohol and drugs, and provision of boundaries and basic needs result at
least in temporary improvement. For some, internal stimuli in association with real
or imaginary external conditions render them and others victims of volcanic vio-
lence. In a forensic hospital, there can be absence of danger only when there is an
absence of patients.

A comprehensive view of the system and its vital signs is critical. Patients’ rights
to safety and effective treatment depend on environmental balance and predictabil-
ity [10], and even subtle disturbances of the milieu can spiral to infringe heavily on
the rights of other patients and staff [11]. Ethical, legal, and clinical principles be-
come amalgamated, particularly at the point of forcibly medicating a patient con-
sidered harmful to others. Is this treatment? Or is the psychiatrist clearly an agent of
social control at this juncture? Who will benefit from the emergency intervention?
The physician’s primary reason for treating a patient who is disrupting the milieu is
supposedly one of concern for repercussions harmful to the patient, not others. The
individual’s fusion with his environment, especially in a locked ward, illuminates
one of the issues of conflicting rights [12]. In that clues to potentials for behavioral
disruptions are sometimes derived from frequent patient-staff interaction, the team
approach to treatment provides assistance with the need for broad-based informa-
tion from which the psychiatrist can derive the support and means to manage clini-
cal complexities [4].

Among the resources for persevering forensic psychiatrists is the application for
a judicial ruling on the treatment-refusing patient’s competence [13]. A declaration



Clinical Perplexities in the Treatment of Treatment-Refusing Forensic Patients 151

of incompetence at the initial commitment hearing would seemingly facilitate the
desired medical and social end [14]. The use of legal guardianship offers the prom-
ise of a solution to the problem [15], yet the cumbersome and time-consuming pro-
cess of appointment, the tendency for legislation to authorize “limited guardian-
ship” [16], and problems inherent in inclusion of a third party into the doctor-pat-
ient relationship are reportedly prohibitive of efficient treatment [15). Due process
hearings, hospital based but legally imposed, are part of clinical procedures in some
institutions [3]. Reviews in nonemergencies by the clinical director or opinions from
another consultant might be useful, as ordered in the Rennie v. Klein decision [17].

Yet the aforementioned procedures have in common multiple obstacles to the
efficient delivery of mental health services, especially in a resource-limited, closed
forensic hospital ward in which there is a conflict of rights. From a systems point of
view, the right to treatment and the right to refuse treatment can become one - a
milieu momentarily a melee, wherein “increasing one person’s rights decreases free-
dom and safety of others” [11]. Especially if rehabilitation is the mission of forensic
hospitals, then all patients require access to treatment unclouded by psychopatho-
logical, institutional, or legal mechanisms leading to denial.
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C.Psychiatry and Criminal Law

Sentencing Offenders with Mental Disorders

J.Bazak

One of the most perplexing problems facing penologists is the determination of the
proper punishment for grave offenses which were committed as a result of mental
disturbances not amounting to mental illness proper (psychosis). Quite a number of
such offenses are committed by people suffering from psychosexual disorders or
disorders of impulse control. It should be noted that in many cases of offenses com-
mitted under the influence of such disorders the actual damage caused is not great,
as in cases of exhibitionism, voyeurism, fetishism, kleptomania, etc. [1]. There are
cases, however, where the offenses can be quite serious and cause considerable
harm, such as pyromania or pathological gambling, which sometimes leads to of-
fenses of fraud, forgery, and embezzlement. Cases of psychosexual disorder can al-
so sometimes lead to serious offenses causing grave damage to the victim and the
victim’s family.

In considering the proper punishment for offenses committed because of such
mental disorders, one cannot morally ignore the fact that the defendant acted under
the influence of mental disorders which were almost, if not completely, beyond his
control. On the other hand, the very fact that the defendant suffers from such men-
tal disturbances makes him much more dangerous to society, and hence gives socie-
ty the right and the duty to defend itself against him by, among other means, inflict-
ing much more serious forms of punishment than are usually imposed for such of-
fenses.

Another consideration is to what extent, if any, the defendant can be cured of his
deviance. The better the chances of treatment are, the less it will be necessary, in the
determination of his punishment, to take into consideration his future dangerous-
ness. In most legal systems such offenders, i. e., persons suffering from mental disor-
ders not amounting to mental illness, are held to be responsible for their actions. At
the same time, however, some leniency in punishment is allowed, though not a sig-
nificant amount.

The English law regarding provocation is a good example in this context. The
defense of provocation is limited to the offense of murder. A person who committed
murder under provocation will be charged with manslaughter only. English law has
consistently held that the test in such cases should be an objective one, i.e., the test
of the reasonable man, and-that no account should be taken of individual mental
disorders peculiar to that specific defendant [2]. Thus, for instance, the defense of
provocation will not be granted simply because the specific defendant was exceed-
ingly impulsive and hot tempered, and not even if he was neurotic or otherwise
mentally disturbed. This doctrine was changed in the Model Penal Code of the
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American Law Institute [3], which stipulated that the test for provocation should be
a subjective one, i.e., it should take into account mental disorders of specific de-
fendants. The English Homicide Act of 1957 also stated that mental disorders not
amounting to mental illness might justify a conviction for manslaughter instead of
murder [4]. We can thus see that the trend in modern law is to take into considera-
tion mental disorders not amounting to mental illness, but this consideration is lim-
ited to mitigating factors only, and never leads to complete absolution from criminal
liability.

We shall now turn to an analysis of this attitude of the law, and to an examina-
tion of its justifications. In order to simplify the discussion, we shall start by describ-
ing summarily two concrete cases that were recently dealt with in the Israeli courts.
The first one relates to a compulsive gambler, the second one to a pyromaniac.

The Compulsive Gambler

The defendant, aged 44, was a senior clerk in a certain bank in Tel Aviv. In 1978 he
started to commit a series of acts of theft and forgery in the bank. Within 1 year he
had obtained from the bank, by false and forged documents, a total sum of about
half a million dollars. On these offenses he was charged in the Tel Aviv District
Court. The Court was told that he had lost all the embezzled money in gambling. In
recent years he had left home almost every evening to spend whole nights gambling.
During the day he functioned normally. A psychiatrist testified that the defendant
had developed an infantile neurosis and that he was a compulsive gambler and in
need of psychotherapy. The Court found the defendant criminally responsible for
his acts and sentenced him to 6 years’ imprisonment, stating that, although the de-
fendant acted under the influence of mental disorder, this fact in itself could not be
a decisive factor in determining the defendant’s sentence. In approving the sen-
tence, the Supreme Court [5] stated that both legally and morally the defendant
should be judged like any other person committing an offense. In the same way, ac-
cording to the Supreme Court’s argument, as the court will not mitigate the sentence
of a thief just because he acted out of a strong greed for money that he could not
overcome, in the same way as we are not allowed to be lenient in sentencing a per-
son convicted of sexual attack just because he was unable to overcome his sexual
desire, so it is not a mitigating factor that the appellant in this case acted out of a
compulsion for gambling. “Society, concluded the Court, is entitled to defend itself
against him by sentencing him to imprisonment. The psychological treatment he
needs he can also get in prison.” The sentence of 6 year’s imprisonment was upheld
and the appeal disallowed.

The Pyromaniacal Captain

The second case relates to a captain of the Israel Defense Forces aged 32, married
with three children, who was in charge of a squad of firemen in one of the biggest
Israeli Air Force camps. In the course of 1 year he had committed 12 acts of arson in
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the camp, setting fire to various buildings and to huge quantities of ammunition and
supplies. The damage he caused amounted to $ 1 million. The acts of arson were
committed once or twice a month. The defendant would arrive at the place using his
military car, and would then set fire to an object according to a prearranged plan.
He would immediately return home or to the fire station, where he would await an
alarm call to which he would quickly respond, bringing in his fire brigade to extin-
guish the fire, a task he would accomplish with much devotion and skill.

At last he was apprehended and brought to trial before a military court. Both
prosecution and defense called psychiatric experts, who were unanimous in the
opinion that the defendant was a pyromaniac. They differed, however, as to wheth-
er or not he acted under a completely irresistible impulse. The defendant was born
in Rumania of a poor family who lived with four children in one room. When he
was 10 years old his family moved to Israel. His self-image during most of his child-
hood years was very negative. He remembered himself as a thin, ragged, dirty child,
despised by his friends. At the age of 16 he had joined the fire brigade scouts, where
he had found great satisfaction. When he was conscripted into the army he made
every effort to join the military fire brigade. When he finally succeeded, he devoted
himself completely and compulsively to his job. Nothing but his work in the fire bri-
gade was important to him. He was extremely pedantic and tough, and did not rely
on anybody else, insisting on being personally involved in every activity. During the
last year, so he told the psychiatrist, he had felt very tense and had suffered from in-
ternal stress. He used to calm himself by driving, and began to feel an urge to light
fires. In the evening he would sit at home waiting until his wife fell asleep, and then
leave home and quietly set fire to the preplanned objects. During the setting of the
fire he would feel completely relaxed. When busy afterward extinguishing the fire
he acted calmly, professionally, and with no feeling of excitement or tension what-
soever. Only the next morning would he have feelings of remorse, fear of punish-
ment, and anxiety about what would become of his career. He understood that his
conduct was immoral, but neither logic nor conscience could prevent him from
committing arson. The military court found him guilty and sentenced him to impris-
onment for 12 years. On appeal [6] his sentence was reduced to 9 years. The court
explained that were it not for the defendant’s mental disturbances, they would have
inflicted the maximum penalty, which would have amounted, in the circumstances,
to some 30 years’ imprisonment.

Discussion

Cases of criminal acts committed on the grounds of mental disorder not amounting
to mental illness present most difficult penological problems. On the one hand it is
clear that in such cases there is no complete correlation between the moral blame-
worthiness and the actual damage done. In cases of a criminal act committed by a
mentally ill person, as, for instance, by a schizophrenic, it is commonly agreed that
no moral blame whatsoever exists, the reason being that a mentally ill person acts
under the influence of an illness which completely dominates him and disturbs his
mental faculties.

On the other hand, in cases of criminal offenses committed under the influence
of mental disorders such as pyromania or compulsive gambling, it is generally



Sentencing Offenders with Mental Disorders 155

agreed that there is some degree of moral blame, though this is considerably dimin-
ished because of the mental disorder.

The legal approach in cases of criminal acts committed because of mental disorders
can theoretically be one of the following:

1. To absolve the defendant completely from any criminal sanction whatsoever, be-
cause it was a product of mental disorder

2. To ignore the factor of the mental disorder as long as it has not reached the degree
of real mental illness, i.e., psychosis, and to fix the punishment in accordance
with the actual damage done

3. As a compromise between these two extremes
- to give decisive weight to the factor of mental disorder, or
- to give decisive weight to the factor of the actual damage done.

The second approach, i.e., fixing the punishment proportionately to the actual
damage done, is proposed by proponents of the retributive school in penology,
which in recent years has gradually gained more and more supporters among schol-
ars of various faculties. Thus, for instance, David Fogel [7] recommends a system of
criminal law that will fix the precise punishment which the court will impose on
each crime, allowing very little room for the discretion of the judge on account of
extenuating circumstances relating to the offender or to the offense.

A similar approach is recommended by Andrew von Hirsch [8]. These scholars
and their followers demand a penological approach which is decisively retributive
with no pretence of correctional aims, simply fixing the punishment in accordance
with the severity of the actual crime committed.

It should be noted, however, that this system has already been practiced in the
past when, under the influence of classified penology, the French Code Pénal of
1891 fixed very detailed and inflexible punishments for all kinds and degrees of of-
fenses [9], the main reason being to prevent disparity of the punishments inflicted by
various courts on various defendants. This system, as is very well known, complete-
ly failed, because it was soon discovered that the outcome was in many cases very
harsh, and that the deficiencies of such a system strongly outweigh its advantages.

The approach which appeals to us as being most just is based on the principle
expressed most profoundly by H.L. A. Hart in his now classic essay, “Prolegomen-
on to the Principles of Punishment” [10]. In this essay Hart has shown that criminal
punishment can never be founded on only one of the four common justifications
for punishment: retribution, deterrence, prevention, and rehabilitation. In most
cases, punishment is inflicted for the achievement of more than one of the above-
mentioned goals - goals which quite frequently contradict each other. The final de-
cision in each case is a compromise between these conflicting goals with more
weight given to one or another aim, according to the particular circumstances of the
case and of the person in question:

In dealing with these and other questions concerning punishment we should bear in mind that in
this, as in most other social institutions, the pursuit of one aim may be qualified by . . . the pursuit
of others. Till we have developed this sense of the complexity of punishment . .. we shall be in
no fit state to assess the extent to which the whole institution has been eroded by, or needs to be
adapted to, new beliefs about the human mind . . . Justice requires that those who have special
difficulties to face in keeping the law which they have broken should be punished less [10].
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The sentencing of a defendant who acted under the influence of a grave mental dis-
order not amounting to mental illness must be done by taking into consideration the
following two main purposes, which, in the present case, conflict with each other.
From a mere moralistic retributive point of view, the punishment could have been a
light one because of the major part of the mental disturbance involved. There is,
however, the deterrent aim of punishment, which the law cannot ignore. There are
sometimes circumstances which minimize to a large extent the immorality of a spe-
cific criminal act, and yet there is no possibility of waiving punishment completely
because of deterrent considerations. When a person steals bread and milk from a
grocery because he and his family suffer from hunger, few people would despise his
conduct morally, yet there is no alternative but to punish him for this act; otherwise
it would mean that there was a general license to steal in similar circumstances. This
principle was very concisely and clearly expressed in the following verse in Pro-
verbs (6:30):

Men do not despise a thief

if he steals to satisfy his soul when he is hungry.
But if he be found

he must restore sevenfold.

He must give all the substance of his house.

The same holds true regarding offenses committed as a result of mental distur-
bances. Such mental disturbance considerably diminishes the immorality of the act,
but it still does not completely annul it. That is why there is some justification for
leniency in the sentencing of a pyromaniac or of a compulsive gambler. But such le-
niency cannot go too far, otherwise it could be interpreted as a general permit to a
pyromaniac to set fire to buildings, and to a compulsive gambler to embezzle and
cheat.

The same argument does not apply, however, to cases of criminal acts commit-
ted by people subject to mental illness, not only because mental illness is much
more dramatic and far-reaching than mere mental disorders, but also because in
most countries mental illness in itself does not absolve one from criminal liability
unless it has produced such a state of mind that te defendant could not understand
what he did or that it was wrong, or unless he was subject to an irresistible impulse.
In all such cases there is a complete disorganization of the personality and a gross
misinterpretation of reality, so that the patient is not at all influenced by the law’s
attitude to his offense.

On the other hand, in cases of mental disorders such as pyromania and compul-
sive gambling, the defendant is very well aware of what the law has to say regarding
his conduct. Telling a pyromaniac in advance that he is not criminally liable for his
acts might only encourage him to proceed and carry on with further acts of arson
without trying to seek psychiatric help.

This is the justification for the legal approach to criminal acts committed under
the influence of mental disorder not amounting to mental illness: on the one hand,
not absolving a person from criminal liability for his actions, while on the other
hand taking such mental disorders into consideration as a mitigating factor.
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Psychiatric Evaluation of Criminal Accused

Y.Z.Zadik

Introduction

Sir John Wood, in the 55th Maudsley Lecture, discusses the impact of legal modes
of thought upon the practice of psychiatry, and he notes that “the criminal process
has turned increasingly to psychiatry to help to solve some of its own intractable
problems” [7, p.552]. The main topics concern issues of volition, free will, criminal
responsibility, and competency to stand trial. These highly important philosophical
and social issues are beyond the scope of this paper [8]. While these issues remain
under debate, a system has been built for referring people accused of criminal acts
for psychiatric evaluation. The description of this procedure and the characteristics
of those involved is the topic of this paper.

Lately, John Hinckley’s acquittal as not guilty of the attempted assassination of
President Reagan has focused puplic opinion on the use of psychiatric evaluations
during trial. Time magazine even published an article named: “Is the System
Guilty? - A Stunning Verdict Puts the Insanity Defense on Trial” [6].

What is the procedure for referring people accused or suspected of criminal acts
for psychiatric evaluation in Israel? Section 6 D of the Treatment of Mental Patients
Law 1955 enables the court to refer defendants for medical evaluation, with hospi-
talization if necessary. Section 6A, B enables the court to send someone under de-
tention for medical examination, and the District Psychiatrist can order his hospi-
talization for observation. After the court’s decision, the person involved (either
charged or in detention) is taken by police to the District Psychiatrist, where a psy-
chiatrist examines him. If the psychiatric status is clear to the examiner, a medical
report is sent to the court. If the psychiatric status is not clear, the person accused is
sent for observation in a psychiatric hospital. The length of the observation is deter-
mined by the court, but the hospital can ask (and sometimes does) for more days of
observation. According to the medical report the court decides whether to proceed
with the detention or trial, or to order the forced hospitalization of the person con-
cerned (section 6A or 6B). This is the procedure in principle, but many questions
arise. Who are these people, and do they have some common demographic charac-
teristics (regarding their sex, age, education, religion, place of birth, marital status)?
Is there a typical person, or can they be divided into several clearly defined groups?
Are they under detention or have they been charged? Who prompts this referral for
psychiatric evaluation: the accused, his lawyer (if he has one), the police, or the
court itself? Are these people sent by the magistrates court or by the district court?
Do some judges send more accused people for psychiatric evaluation than others?
What types of offenses are they accused of ? What questions are asked by the court
and what answers are given by the hospital’s staff? Do the accused sent for observa-
tion have previous criminal records? Had they been sent for such an evaluation by
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courts in the past? Had they been hospitalized before in a psychiatric hospital or
ward? What is the diagnosis given at the end of the evaluation or hospitalization?
Are the accused people diagnosed mainly as psychopaths or as psychotics? How
many of them are later hospitalized under court order because they were found to
be incompetent to stand trial or not criminally responsible?

The data presented here are based on the case records of 120 consecutive cases
referred to the Tirat-Carmel Psychiatric Hospital from 1979 to 1982, by court orders
for psychiatric observations and evaluation. This analysis is important and can lead
to important conclusions. Nevertheless, it must be mentioned that the hospital re-
cords might not include all relevant information. For instance, if the accused had a
previous criminal record dating back some years and in another region, it might not
have been reported to the hospital. There were a number of cases in which the same
person had been sent for psychiatric observation to the hospital more than once,
sometimes on a new charge. There are two possible means of avoiding statistical
problems in this respect. Bluestone et al. [1] decided to eliminate this group and to
analyze these cases in a separate paper, as they assumed that those who were repeat-
edly sent for competency examinations represented a more problematic group. In
the present study it was decided to include these cases within the sample, but to con-
sider only their first referral from the court for psychiatric observation in the hospi-
tal.

Results

The demographic characteristics of the simple are summarized in Table 1. The level
of education was surprisingly low: only 13.3% were high school graduates and only
3.3% had a college degree.

Table 1. Demographic variables

Sex
Male 110 (91.6%)
Female 10 (8.3%)
Age (years)
16-19 5 (4.1%)
20-29 63 (52.5%)
30-39 25 (20.8%)
40-49 14 (11.6%)
50-59 9 (7.5%) Average 32
60-69 3 (2.5%)
70-79 0
80 1 (0.8%)
Marital status
Single 75 (62.5%)
Married 30 (25%)
Divorced 10 (8.3%)
Widowed 5 (4.1%)
Ethnic group
Jewish 104 (86.6%)
Sephardic 67 (64.4%)

Ashkenazi 37 (35.5%)
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Table 1. Demographic variables (continued)

Arab 11 (9.1%)
Druze 4 (3.3%)
Other 1 (0.8%)
Place of birth
Israel 66 (55%)
Years of formal education
0-8 59 (49.1%)
9-12 31 (25.8%)
13- 10 (8.3%)
Unknown 10 (8.3%)

The legal variables are summarized in Table 2; while the psychiatric variables are
summarized in Table 3. Half of the referred (52.5%) had previously been in a psychi-
atric hospital not for evaluation for the court but for treatment. For 15% of the re-
ferred, it was not the first time they had been sent by courts for psychiatric observa-
tion within a hospital setting. For 40% of the referred this hospitalization was the
first and only contact, up until now, with the psychiatric hospital system.

With respect to the type of offenses, 39.1% of the referred were accused of of-
fenses against body and 26.6% were accused of offenses against property. There was
a very narrow overlap, with only 4.1% accused both of offenses against people and
against property. Of the 11 cases of sex offenses, three of the accused were found to
be psychotic, six to have personality disorders, and two to be mentally retarded.

Only in 24% of those detained but not yet charged was a criminal charge pre-
sented while they were under observation in the hospital (19 out of 58+ 19). While
94% of those detained but not yet charged were sent by the magistrates’ court, 75%

Table 2. Legal variables

Source of referral

Magistrates court 83 (69.1%)
District court 37 (30.8%)
Legal status while under observation
Under detention 58 (48.3%)
Detained and later charged 19 (15.8%)
Charged at beginning 43 (35.8%)
Previous forensic psychiatric 18 (15%)
observation
Previous criminal record 39 (32.5%)
Type of offense
Against body 47 (39.1%)
Against property 32 (26.6%)
Against morals (fraud) 8 (6.6%)
Sex 11 (9.1%)
Drugs 10 (8.3%)
Against national security 3 (2.5%)
Against humans and property 5 (4.1%)
Against morals and security 1 (0.8%)

Against property and morals 3 (2.5%)
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of those hospitalized with a criminal charge were sent by the district court
(x?=60.31, df =1, p <0.001).

It seems that most of those referred for psychiatric observation were brought by the
police to the magistrates court, and there a magistrate decided to send them for psy-
chiatric observation. During their stay in hospital they were legally in detention.
Only in 20% of the cases was the name of the magistrate written clearly. For this rea-
son, and also because most referrals were made by the magistrate on duty, the ques-
tion of whether some magistrates were more keen than others on psychiatric evalua-
tion cannot be answered. The details of the discussions in court were very difficult
to read (as they were written by hand). Only in 6.6% of the referrals were specific
questions asked by the court. Most of the referrals required a general report of the
accused’s mental state.

Table 3. Psychiatric variables

Previous nonforensic 63 (52.5%)
psychiatric hospitalization

Hospital diagnosis at end of observation

Schizophrenic psychosis 37 (30.8%)
Depressive psychosis 3 (2.5%)
Paranoid psychosis 5 (4.1%)
Organic psychosis 1 (0.8%)
Psychotic episode 4 (3.3%)
Neurosis 0 (0%)

Reactive anxiety 2 (1.6%)
Posttraumatic disorder 1 (0.8%)
Personality disorder 57 (47.5%)
Mental retardation 9 (7.5%)
No diagnosis 1 (0.8%)

The “answers” of the hospital’s psychiatrists were varied, and a thorough content
analysis of them needs a separate presentation. Generally, most medical reports dis-
cussed the issues of competency to stand trial and of criminal responsibility, and
some of them included a psychiatric diagnosis. It seems that the psychiatrists knew
what specific questions the court wanted answered, even though the court’s referral
seldom contained specific questions.

While under observation, 23.3% of the accused were referred for psychodiag-
nostic testing. The main psychiatric diagnosis for these people were as follows:
30.8% were diagnosed as schizophrenics (mostly paranoid schizophrenics), five
were diagnosed as paranoid psychotics, three as depressive psychotics, one as an or-
ganic psychotic, and none as manic. Taken together, 41.6% of the sample were con-
sidered psychotic. Almost half of the sample (47.5%) were diagnosed as having per-
sonality disorders, most of them antisocial. No correlation was found between diag-
nosis and crime category.

No information concerning the verdicts on those found competent to stand trial
and criminally responsible was available in hospital records. However, 18.3% of the
sample were referred again by the court, not for observation but for forced hospital-
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ization after having been pronounced incompetent to stand trial or not criminally
responsible.

To sum up, the typical person referred for psychiatric observation within a hos-
pital setting is male, aged between 20 and 40, single, Jewish, and of Sephardic ori-
gin, and has a low level of education. He is sent by the magistrates court while under
detention but before being charged.

Discussion

Several surveys have been conducted in the United States regarding referrals by
courts for psychiatric evaluation. Contrary to the case in Israel, special centers have
been organized for this purpose. According to Cooke et al. [3], all competency eval-
uations in the state of Michigan are, by law, conducted by the Center for Forensic
Psychiatry. Henn et al. [4] describe the Forensic Service at the St. Louis City Hospi-
tal. In Israel, the psychiatric evaluations are done within regular closed wards. A
question worth considering is whether it is appropriate to put people under deten-
tion and not yet charged (some maybe mistakenly arrested) with psychiatric pat-
ients.

A review of 22 years of the Forensic Service in St. Louis [4] shows considerable
changes over the years in the distribution of demographic variables and in the types
of offenses. Several other studies [3] show a lot of inconsistency concerning the
types of offenses of the referred in various states. It seems that a very important vari-
able is the difference between states in how often certain crimes occur. The present
survey should be compared to findings in other regions of Israel, or in other hospi-
tals. It is also important to see if these results remain stable over certain periods of
time.

Much research has been done concerning the differences in diagnostic practices
between countries and among hospitals. These differences probably also affect the
distribution of diagnoses among the accused referred for psychiatric observation.
Contrary to expectation, there is considerable consistency in several surveys. Cooke
et al. [3] review seven such surveys, and they conclude that these studies generally
indicate that most patients referred for competency evaluations are not psychotic.
The studies cited vary as to the percentage of patients classified as psychotic (rang-
ing from 10% to 47%). Most of the patients fall into the character disorder category,
with most studies reporting only a few patients classified as other than psychotic or
having a character disorder. The results of the present study are very similar: 41%
were considered psychotic, and only 10.9% neither were psychotic nor had person-
ality disorders.

Attention should be directed to the difference between the percentage of diag-
noses of psychosis (41.6%) and the percentage of cases sent for forced hospitaliza-
tion by the court because incompetency to stand trial or being not criminally re-
sponsible (18.3%). While most of those hospitalized by court order for treatment
were diagnosed as psychotics (95.0%) (mostly schizophrenia), more than half of
those who were diagnosed as belonging to the psychotic spectrum were sent back to
court. The reason seems to lie in the episodic nature of many psychoses. Someone
may have been responsible at the time of the alleged crime even though he had been



Psychiatric Evaluation of Criminal Accused 163

psychotic in the past and hospitalized many times. It should also be noted that com-
petency to stand trial is not always a stable feature. One can commit an offense
while responsible for one’s acts, then develop a psychotic state after arrest, but be
competent to stand trial after a short period of intensive drug treatment. The survey
indicates that someone can be regarded as a schizophrenic and still be held respon-
sible for his deeds and be considered competent to stand trial.

Some studies have found a lot of mental patients inside prisons [5]. Some studies
describe a trend of diverting the mentally ill into the criminal justice system [2]. The
present study suggests that some psychiatric patients may end up in jail not because
of disregard of their diagnoses but in spite of them. They were diagnosed as psychi-
atric patients, but yet found competent to stand trial and criminally responsible.

What about those referred more than once for psychiatric observation, compris-
ing 15% of the sample? A special analysis of their diagnoses revealed almost identi-
cal distribution with the whole sample.

A closer analysis revealed three types of accused persons who were reffered more
than once:

1. Those whose mental status changed as a result of the natural episodic nature of
their illness, or as a result of treatment

2. Hard-core criminals who were referred every time they were arrested for a new
crime

3. Persons referred for mandatory observation immediately after they had been ob-
served in another hospital, although no new offense had been committed. These
were cases of very severe crimes, where the court wanted the accused observed in
more than one hospital. The impression is that the psychiatrists are seldom called
for questioning and cross-examination, and instead the accused is sent to another
hospital for yet another set of tests, inquiries, and interviews.

Conclusion

The process of referring people accused of criminal acts for mandatory psychiatric
observation has been described in detail, and some characteristics of those involved
have been examined. Some questions remain unanswered. As the present study is
based on hospital case records, there are some important links missing.

It is very important to examine the efficiency of the District Psychiatrist’s office
in preventing unneccessary commitment for observation, by making the psychiatric
observation ambulatorily. In view of the low percentage of people found to be in-
competent to stand trial or not criminally responsible (only 18% of the sample were
later hospitalized for these reasons), methods should be devised for making the ob-
servation within an outpatient facility. This is important not only because hospitali-
zation is very costly, but especially because a psychiatric hospitalization can dam-
age the accused’s potential for social rehabilitation. It should be noted that many
people in detention are never charged. This might lead to a situation where a person
was mistakenly arrested, then sent for psychiatric observation in a closed ward,
found competent to stand trial, and sent back to the police, only to be released be-
cause there was no evidence against him. He would carry the stigma of being hospi-
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talized in a psychiatric hospital and the unpleasant memory of having been commit-
ted to a closed ward. Such cases can be minimized if an effort is made to refer an
accused only after a criminal charge has been presented.

As mentioned, the verdicts of the court are unknown to the hospital. Such infor-
mation would be helpful feedback for the hospital’s staff. It is interesting and highly
important to check the use or misuse of the medical report made by the court and all
the participants in the criminal justice system - how well it is understood and how it
affects the decisions of the court.

References

—_

. Bluestone H, Melella J, Baskin D (1981) A study of criminal defendants referred for multiple psy-
chiatric examinations (regarding their competency to stand tria). Journal of Forensic Sciences 26
(2): 416-423
2. Bonovitz JC, Bonovitz JS (1981) Diversion of the mentally ill into the criminal justice system: the
police intervention perspective. American Journal of Psychiatry 138 (7): 973-976

3. Cooke G, Johnston N, Pogany E (1973) Factors affecting referral to determine competency to
stand trial. American Journal of Psychiatry 130 (8): 870-875

4. Henn FA, Herjanic M, Vanderpearl RH (1977) Forensic psychiatry: anatomy of a service. Com-
prehensive Psychiatry 18 (4): 337-345

5. Lamb HR, Grant RW (1982) The mentally ill in an urban county jail. Archives of General Psychi-
atry 39:17-22

6. Leo S (1982) Is the system guilty. (A stunning verdict puts the insanity defense on trial). Time,
5 July, pp 25-26)

7. Wood J (1982) The impact of legal modes of thought upon the practice of psychiatry. British
Journal of Psychiatry 140: 551-557

8. Wootton B (1980) Psychiatry, ethics and the criminal law. British Journal of Psychiatry 136:

525-532



Criminal Liability: Psychiatric Evaluation vs. Legal Tests

A.Elizur and M. Moser

In the course of a criminal trial, there are several stages at which a court may resort
to psychiatric opinion as to the mental state of the accused. First, the psychiatrist
may be called upon at the commencement of preliminary proceedings, and hence-
forth at any later stage, to present his professional opinion as to the defendant’s
competency to stand trial. Here the question concerns the present mental state of
the accused at the time of the proceedings, and whether he is able to undergo such
proceedings.

The job of the psychiatrist is to evaluate the mental status of the patient in at least
three areas:

1. Clarity of consciousness and orientation.
2. Cognitive capacity to understand the process of the trial; and in addition.
3. Ability to assist the counsel provided for the defense.

It should be noted that an opinion determining the incompetency of the accused to
stand trial due to mental illness has no bearing whatsoever either on the nature of
the relationship between the criminal act and existing mental disturbances, or on
the extent to which the accused was criminally responsible and what state of mind
can be attributed to him at the time that the offense was committed.

At the second stage, the defendant having been found competent to stand trial,
the psychiatrist may be asked during the defense pleadings to testify to the degree of
criminal responsibility which may be attributed to the accused. Israeli law, unlike
American and European legal systems, limits the discussion to two possible ex-
tremes: the accused must either be found fully responsible for his act(s), or be total-
ly absolved of any responsibility for their perpetration.

Exoneration from criminal responsibility due to mental illness is based on one of
two factors, according to the law:

1. Lack of “knowledge” [1], according to which the accused lacks the intellectual
ability to understand the nature of his act(s). This may be based on either of the
following findings:

- Failure of the mind to grasp the meaning of the physical nature and illegality
of the act

- Lack of such moral judgment as is necessary in order to be able to tell right
from wrong

2. The “irresistible impulse”: here it must be determined that the defendant, at the
time of the act, suffered from an impulse he could not control and which brought
him to commit the said act [23].
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In both of the above, such a defense can only be applied if a direct connection is
proved between the mental illness and the act the time of its perpetration. Mental
illness is strictly defined, and includes only psychosis.

There are no provisions in Israeli law for partial or diminshed responsibility due
to mental deficiency, notwithstanding the recognized existence of many varied
mental disorders which impair the mental facilities, and which extend far beyond
the two above-mentioned legal criteria. The relationship between behavior of a
criminal type and the underlying mental disorder is a very complex one. Each type
of behavior may be facilitated or inhibited by many factors. Some of the facilitating
factors are: drive, impulse, temptation, wish, motivation, intentions, expectation,
and goal. Some of the factors that may inhibit, control, modify, or sublimate the be-
havior are: cognitive factors (intellect, reality testing, learning ability, etc.), affective
factors (emotional involvement, ability to use anxiety as internal signal for control,
etc.), moral factors (shame, guilt, moral judgment, etc.), volition, and level of con-
sciousness (orientation, awareness). Thus the question of irresponsibility should be
extended in view of our broad understanding of aberrant human behavior.

Stage three comes after the verdict, when, prior to sentencing, a psychiatric eval-
uation of the accused’s capacity to undergo punishment may be submitted. The
purpose of this psychiatric evaluation is to give an opinion on how to fit the punish-
ment, not to the crime, but to the personality of the accused, and in particular to his
mental state. An additional purpose is to indicate how much of a threat is posed by
the accused, both to himself and to society, which may be related also to his ability
to express feelings of guilt and repentance. The third purpose is to evaluate the ac-
cused as to his potential for future education and reform through therapeutic inter-
vention.

Israeli law, as mentioned above, does not officially recognize diminished or par-
tial responsibility. In reality, there are many cases where it is possible for the courts
to reach a clear decision, as required, in the matter of criminal liability. Such a di-
lemma can often be noted in the psychiatric evaluations submitted. Courts, being
limited to an either/or decision, resort to various alternative decisions in such cases.
These solutions differ and, being merely substitutes for a proper solution, are often
inappropriate for the situation that they are called to deal with. We will demon-
strate, with reference to several criminal cases, what difficulties arise when a de-
fendant in a criminal prosecution who suffers from mental disorders cannot be said
to fall into either of the present categories.

The first two cases are of patients suffering from schizophrenia. They had both
been committed to hospitals several times in an acute state of their illness. There is
no doubt that both of them suffered from severe psychotic illnesses. The course of
their illness was intermittent. During the remission time, they suffered only from the
residual symptoms of their illnesses, mainly impoverishment of affect and poor
judgment. Both were sent by court order for psychiatric evaluation, after having
been caught committing an indecent act against a minor. In each case, the act was
committed during a remission period. Thus, according to the M’Naghten rule, they
could not be considered legally irreresponsible for their criminal acts.

In the first patient, psychiatric examination showed the accused to be aware of
his behavior. He was able to grasp the significance and moral nature of the offense.
This patient also planned his act with all due care and deliberation, so as to escape



Criminal Liability: Psychiatric Evaluation vs. Legal Tests 167

detection. However, it was evident to us that the deed resulted from impaired judg-
ment and affect due to the chronic illness. We recommended that he be declared fit
to stand trial and responsible for his acts, but that because of his illness, partial re-
sponsibility should be considered. We recommended that a suitable punishment be
found, involving psychiatric treatment, instead of his being sent to jail. Neverthe-
less, the court, upon finding him guilty, sentenced him to jail. The end result was
that his mental state eventually deteriorated and he was finally sent to hospital.

The second patient gave the clinical impression of having committed an un-
planned, unpremeditated, and silly act. The inevitable conclusion was that his be-
havior was a result of a severe impairment of judgment. Thus he was found by psy-
chiatry not to be responsible for his act. Nevertheless, according to legal criteria the
examination failed to show that the accused was incapable of understanding what
he had done, nor did it show that the patient had fallen victim to an irresistible im-
pulse. Thus, contrary to our recommendation, the judge did not find him irresponsi-
ble. He decided on hospitalization only because the accused was unable to stand tri-
al, and did not deal at all with the problem of criminal responsibility, presumably
because of the impossibility of applying the existing strict legal criteria to such a sit-
uation. The consequence of such a decision for the patient was a grave one. Accord-
ing to Israeli law, such a patient can be released from hospital only by decision of a
Psychiatric Board, and must then face a criminal indictment, still pending, subject
to decision by the Attorney General on whether to reactivate proceedings. But be-
cause he committed his criminal act while he was in the chronic and not in the acute
stage of his illness, he will never in his life be allowed to be discharged from hospi-
tal.

The other two patients whom we will describe suffered from one of a typical
group of mental disorders named “disorders of impulse control” [4, 5]. Their crimi-
nal act was a symptom of pyromania, which involves a failure to resist an impulse to
set fire to things, where this irresistible impulse is not due to psychotic illness. The
following are the essential features of the DSM III description of pyromania [6].

1. The individual fails to resist an impulse, drive, or temptation to set fires that are
harmful to himself or to others.

- There may or may not be conscious resistance to the impulse.
- The act may or may not be premeditated or planned.

2. He suffers an increasing sense of tension before setting the fire.

3. He experiences either pleasure, gratification, or release at the time of committing
the act. The act is ego-syntonic, in that it is consonant with the immediate con-
scious wish of the individual. Immediately following the act there may or may
not be genuine regret, self-reproach, or guilt.

4. There is no logical motivation, such as monetary gain or sociopolitical ideology,
for setting fires.

5. It is not due to an organic brain syndrome, schizophrenia, or antisocial personali-
ty disorder.

The first patient did not present any mental symptoms until the 1973 war, when he
underwent a traumatic battle experience and witnessed tanks burning and many ca-
sualties. At the climax of his excitation, he felt relaxed by masturbation. From then
onward he started to set fires, compulsively driven by the reexperience of the trau-
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matic episode, again culminating in masturbation. The only motivation for this
criminal act was unconscious and was related to his traumatic experience. It was
obvious that there was no benefit-seeking behavior on his part. Despite an evalua-
tion by the psychiatric consultant to this effect, his plea of an irresistible impulse
was rejected, because his state was not diagnosed as a “psychotic illness” but as a
lack of impulse control due to pyromania. The judge, instead, ruled him unable to
stand trial at the time. After successful treatment in our hospital, his condition im-
proved; he was cured of his pyromanic symptoms. He was able to be discharged
and to become a fully functioning member of the community. Despite this recom-
mendation of the psychiatric consultant, the Psychiatric Board decided that he must
retain the status of a patient “on leave” from the hospital. He has to wait from one
psychiatric board to the next, and a criminal indictment is still pending.

The second patient also suffered from pyromania. He was the head of a fire-ex-
tinguishing department. His impulse to set fires started a year before he was finally
caught. His premorbid personality can be described as being characterized by a
schizotypal disorder. He was an unwanted and emotionally neglected child. During
the examination, it became clear that he had failed several times to resist an impulse
to set a fire. He experienced an increased sense of tension before committing the act
and gratification and release at the time of committing it. All these factors fit the
definition of pyromania. However, it was consciously premeditated and carefully
planned. He was also motivated by the expectation of gain. The judge found the de-
fendant fully responsible, despite his illness. He took no account of the severe men-
tal problems of the accused and their probable contribution to the commission of
the criminal act. The severe sentence was reduced only on appeal.

These cases illustrate two aspects of the difficulties in the interface between psy-
chiatry and the law which arise in the defense of the criminal patient. In the first two
cases, despite the accused’s severe psychosis, the psychiatrist was not able to prove
that the act was due to the illness, nor that the patient was incapable of “knowing”
what he was doing. Thus, even if the “criminal acts” were due to a severe impair-
ment of judgment and affective involvement on the part of the patients, the latter
could not be considered largely irresponsible according to the strict legal criteria.

In the second two cases the criminal acts were due to an irresistible impulse, a
symptom of pyromania [4]. This definite mental disorder is not regarded as a psy-
chotic disorder. In previous American and international classifications it was cate-
gorized as a compulsive neurosis. Today, it is classified as a personality disorder [5].
Thus the patients cannot be exempted from criminal responsibility. However, this
symptomatic behavior is a result of many factors and determinants based on emo-
tional conflicts. This should be explored and carefully evaluated. The patient has to
be assessed according to all dynamic factors involved in his past history and present
behavior. Our patients illustrate that even in cases with the same diagnosis, the psy-
chiatric recommendations can be different.

These cases also illustrate that even if Israeli law does not adopt the law of di-
minished responsibility, the psychiatrists and the judges take the psychological
problems into account in the trial process. However, these attempts to apply the pre-
sent law in the face of the diversity of mental problems are only marginally success-
ful and often heavy-handed and inappropriate, and may be harmful to the patient.

We believe that the concept of partial responsibility should be applied to cases
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in which abnormality of the mind of any etiology substantially impaired the ac-
cused’s mental responsibility. It should be stated clearly that those of us who believe
in the concept of partial responsibility do not intend all psychopaths to be set free.
We also believe that punishment, in those cases where partial responsibility is rec-
ognized to exist, should be adapted to each special case, and that alternative and
suitable psychiatric treatment should be considered.

The conventional system, under which there is no provision for partial respon-
sibility and no special treatment is given to those who are partially responsible, has
proved itself wrong - the percentage of recidivism is almost 80% in Israel. Society
should not abandon the belief that things can and should be done better.

Therefore, we should like to join the Israeli Supreme Court in its recommenda-
tion for a reform in the system of punishment that will give the courts and society
tools with which to treat those who are partially responsible. The Israeli Supreme
Court said in the case of Ladaniv. the State of Israel: “Courts should be given right-
ful tools of punishment for those cases worthy of consideration in which the mental
state or other specific circumstances place them in the category of partial responsi-
bility” [8].

However, the problem is not only one of new laws, but also of how to explore
and find ways to implement the law and punishment for those who need psychiatric
care. Punishment in these cases should go hand in hand with treatment, so that in
the long run results will be vastly improved.
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The Insanity Defense: Current Law and Reform Options

G. Ferguson

Introduction

The issue of the proper scope of the insanity defense - and whether such a defense
should even exist - has been hotly debated for at least the past 150 years. The longev-
ity of the debate is testimony to its intractibility. As one commentator has observed,
“Rivers of ink, mountains of printer’s lead, forests of paper have been expended on
this issue” [1]. Yet in spite of all this effort, no obvious solution has emerged.

In Canada, as part of its Criminal Code Review Project the Department of Jus-
tice is studying the need for legislative changes to current laws dealing with the
mentally disordered accused. This review includes topics such as psychiatric re-
mands, privilege against self-incrimination and confidentiality arising out of psy-
chiatric evaluations, fitness to stand trial, disposition and release of mentally disor-
dered offenders and, of course, the insanity defense. As a consultant in this review
process, I have been asked to advise the Department of Justice on one of these top-
ics, namely, “what changes, if any, should be made to the current law governing the
insanity defence”. In my opinion, an answer to that question requires an analysis of
three other questions:

1. What is the current law?
2. What are the problems with the current law?
3. What alternatives exist and what are their advantages and disadvantages?

In this chapter, I will try to summarize very briefly the more extensive work which I
have done on these three questions for the Department of Justice.

Current Law

The current Canadian insanity test was enacted in 1892 and is a slightly modified
M’Naghten test [2]. Section 16 of the Canadian Criminal Code states that a person is
insane “when he has a disease of the mind to an extent that renders him incapable
of appreciating the nature and quality of an act or omission or of knowing that an
act or omission is wrong” [3]. The principal Canadian gloss on the M’Naghten rules
is the substitution of the word “appreciate” in the Canadian test for the word
“know” in the M’Naghten rules. But does this substitution really make a difference?

In 1956, a Royal Commission on the Law of Insanity in Canada, investigating
possible reform of the insanity defense, concluded that the Canadian test was not in
need of reform since it was much wider than the M’Naghten test [4]. In particular,
the Commission contended that although the word “wrong” in the M’Naghten test
may only have meant “legally wrong,” the word “wrong” in the Canadian test in-
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cluded both legally and morally wrong. Secondly, the Commission contended that
although the word “know” in the M’Naghten test restricted the insanity test to a
mere cognitive test, the expression “incapable of appreciating” in the Canadian test
was much wider and went far beyond the mere cognitive nature of the M’Naghten
test. Unfortunately, the Royal Commission’s views have not been confirmed by re-
cent Supreme Court of Canada decisions.

In 1976, in a five to four decision, the Supreme Court held in Schwartz v. The
Queen [5] that “wrong” means legally wrong and does not include morally wrong.
In 1980, in the twin cases of Cooper[6] and Barnier[7], the Supreme Court held that
the expressions “know” and “appreciate” are not synonymous, that “appreciate” is
wider in meaning than “know,” and that it involves emotional as well as intellectual
awareness of the impact and consequences of an act and an analysis of knowledge
and experience. But in the subsequent cases of Kjeldsen [8] and Abbey [9], the Su-
preme Court effectively undercut its own broad interpretation of “appreciate.” In
Kjeldsen, the Supreme Court effectively excluded severe psychopathy from the
scope of the insanity defense by holding that the word “appreciate” only requires
that the accused know the nature of his act and its physical consequences. The emo-
tional component of “appreciate” was dispensed with. In Abbey, the “physical con-
sequences” test was further restricted. In addition, the Abbey case even casts doubts
on whether foresight and understanding of the physical consequences must be reali-
ty-based. The Supreme Court held that Abbey was improperly acquitted on account
of insanity on a charge of importing cocaine from Peru, even though he had delu-
sional beliefs that he was protected from apprehension, conviction, and punishment
by some “outside force” and that he had astrotravel fled from Peru to Canada.

In summary, the recent judicial interpretations of the insanity test in Canada
have transmogrified what the Royal Commission thought was a unique Canadian
test into little more than the old M’Naghten rule. In addition, it should be noted that
Canadian courts have refused to recognize irresistible impulse as part of the insani-
ty defense [10], and the Canadian test does not have a volitional component such as
the United States’ Model Penal Code test of “substantial capacity to conform his
conduct to the requirements of the law” [11].

In Canada, the Crown prosecutor can impose the insanity defense on an unwill-
ing accused [12]. In addition, if the accused decides to raise the insanity defense
himself, he must prove it on a balance of probabilities [13]. If the insanity defense is
proven, the judge or jury must return a special verdict of “not guilty on account of
insanity” [14]. Once this verdict is returned, the court must automatically order that
the accused be kept in strict custody until the Lieutenant Governor of the province
decides to release him [15]. The Lieutenant Governor has unfettered discretion as to
release. He does not have to grant the person a hearing or give reasons for his deci-
sion. His decisions are not subject to judicial review. In the light of these draconian
provisions and the narrow M’Naghten-like test for insanity, it is not surprising that
there have been many calls for reform.
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Problems and criticisms of the insanity test

Some of the following criticisms relate to the insanity defense in general and others
relate only to the specifics of the current Canadian test. I will deal with the general
criticisms first.

1. Confusion exists as to the theoretical basis for the insanity defense. This confu-
sion is in part due to the conflicting notions in criminal law between theories of sub-
jective moral culpability and utilitarian concepts of social protection and deter-
rence.

2. The insanity defense is based on the assumption that human behavior is generally
a product of free will, thereby eschewing theories of determinism and other modern
insights into human behavior. The ability to reason is paramount. Other determi-
nantes of behavior (e.g., heredity, social and cultural influences) are irrelevant ex-
cept to the extent that they are seen as leading to “mental illnesses” that “affect the
ability to reason.”

3. The insanity defense is neither logical nor fair. If the law is going to recognize
mental disorder which impairs free will as a defense, then why should not other fac-
tors (e. g., heredity, poverty, cultural deprivation) which may equally impair free will
be recognized as defenses? The fear of jumping onto the slippery slope of determin-
ism, pragmatic concerns about weakening social controls, and real problems with
proof and evidence have been the main reasons for not allowing these other factors
to act as defenses to crime.

4. It can be argued that the insanity defense is antitherapeutic. It encourages an ac-
cused to see himself as a helpless victim of his own sickness rather than encouraging
him to be autonomous and to accept responsibility for his deviant behavior.

5. The state of mind of the accused is not susceptible to hard scientific evaluation in
the same fashion as bloodstains, fingerprints, and other types of physical evidence.
As the Hinckley case demonstrates, regardless of the intensity of the investigation
no one, including the best-trained psychiatrists and psychologists, really knows for
sure what was going on in the accused’s head, what inner forces drove him, and to
what extent he could have resisted those forces if he had only tried harder.

6. In spite of the uncertainty of psychiatric evaluations, some psychiatrists testify
about an accused’s mental state as if their testimony were authoritative, reliable,
scientific fact, rather than educated guesswork. This can sometimes cause judges
and juries to place too much reliance on expert opinion and thereby allow the find-
ing of criminal responsibility to be converted into a medical decision rather than
treating responsibility as the legal, moral, and social determination which it actually
is.

7. Because of the uncertainty in determining who is sane and who is not, the insani-
ty defense is essentially arbitrary. Some are acquitted, others are not, with no appar-
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ent consistency. The insanity defense secretly ratifies discretion without guidelines.
It is a guilt-avoidance mechanism which is selectively used for empathetic accused
persons. The type of accused and victim, the nature of the crime, and other social
factors have more to do with the outcome of an insanity trial than the legal test for
insanity.

8. The public have a very poor opinion of the insanity defense, and this weakens
their respect for the law. The public perceive that the insanity defense is an unwar-
ranted guilt-avoidance mechanism in most cases, successfully raised in too many
cases, and a danger to society since insanity acquittees are thought to be released
back into the community too early. Though these beliefs about the insanity defense
may be pure myth, they are destructive of public confidence in the criminal justice
system.

9. The Canadian insanity test is too narrow. It only includes cognitive impairment,
not volitional or emotional impairment. Incapacity to know that one’s acts are mor-
ally wrong, caused by a disease of the mind, is not included within the insanity de-
fense. The Canadian insanity test does not expressly recognize that substantial rath-
er than total incapacity is sufficient.

10. The Canadian insanity test is supposedly based on cognitive impairment, but the
test does not make it clear that rationality and ordinary perception of reality are
prerequisites. Mens rea in the form of intent, knowledge, and purpose may exist
both in a rational and in an irrational, delusional mind.

11. The Canadian test is so narrow that many seriously mentally disordered persons
are convicted and sentenced to prison, where often they do not receive necessary
psychiatric treatment.

12. The Canadian test contains archaic language, such as “natural imbecility,” “dis-
ease of the mind,” and “insane.” In addition, the test contains vague or ill-defined
expressions such as “capacity to appreciate” and “disease of the mind.”

13. The stark choice between sanity and insanity does not adequately recognize de-
grees of responsibility and fault, nor does a doctrine of diminished responsibility
currently exist to assist in this regard.

14. Disposition following an insanity plea is too rigid and lacks necessary safe-
guards such as due process and the right to appeal. Because insanity dispositions
are so rigid and draconian, concerns about disposition tend to control the substance
and scope of the insanity defense.

15. Requiring the accused to prove insanity on a balance of probabilities is an his-
torical anomoly which is unnecessary and unfair. Likewise, allowing the Crown to
impose the insanity defense on an unwilling accused is an unfair invasion into the
accused’s right to direct his own defense.
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16. Experts testifying as to mental disorder should not be entitled to usurp the func-
tion of judge and jury by offering an opinion on the ultimate legal issue.

Alternatives and Options

Abolition

A call for abolition of the insanity defense is an understandable reaction to the long
list of criticisms which I have briefly summarized. Abolition has been advocated by
a number of prominent and thoughtful commentators [16]. Their reasons for advo-
cating abolition and their alternatives to it are not identical. Thus abolition is not
simply one option. It has several variations. Wootton suggests the abolition of no-
tions of criminal responsibility and, with it, the insanity defense [17]. Goldstein and
Katz recommended abolition of the insanity defense but would allow evidence of
mental disorder as proof that the necessary mental element of a crime was missing
[18]. A New York proposal, contained in a 1978 Report to the Governor, recom-
mended abolition of the insanity defense but its replacement with a diminished ca-
pacity or diminished responsibility test [19]. Recently, some jurisdictions have en-
acted a “Guilty but Mentally I11” law either as an alternative verdict to an insanity
plea or as a complete replacement for the insanity defense [20].

There is not space in this article closely to examine the advantages and disad-
vantages of each of these abolition proposals. Suffice it to say that I reject all aboli-
tion proposals. The insanity defense (like many other excusing, justifying, or ex-
empting conditions) is essential if our system of criminal law is to be considered
moral. Punishment is only moral if it is deserved and it is only deserved if there is
some minimal capacity to understand and to choose right from wrong. What consti-
tutes “minimal capacity” is, of course, a vexed question, but what is clear is that
calls for the total abolition of the insanity defense must be rejected as fundamen-
tally immoral. It is immoral to punish those who do not have the capacity to reason
or to choose right from wrong.

The proposal to abandon the insanity defense and rely solely on the absence of
mens rea as a defense must also be rejected as essentially immoral, since it would re-
sult in the conviction and punishment of some persons who could not reason or
choose right from wrong. An insane person, particularly a psychotic person who
has delusions, may have mens rea in the strict sense, for example, an intent to kill.
But it is a mens rea concocted in an irrational or crazy mind. The normal controls,
the beliefs and the perceptions of reality which influence the right-minded citizen,
are absent or impaired. Thus the capacity to reason or choose are impaired even
though mens rea in the narrow sense exists.

The vexed question of what constitutes minimal capacity must be addressed.
Obviously, if there is no capacity there can be no responsibility. Total incapacity ex-
cuses totally. But what ought to be done when there is substantial impairment of
cognitive or volitional faculties? Is it just or moral to punish in those circumstances?
We must answer that question by posing another question. Can we fairly or justly
have expected that person to resist the illegal and to conform his behavior to the
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law? That question is a moral, philosophic, social, and legal question more than a
medical one. Hence the current role of mental health professionals in resolving that
question must be closely examined.

It is clear that an insanity defense of some scope must be recognized. However,
the public expectation that citizens must in general take personal responsibility for
their conduct is an important value which is essential to the continued preservation
of peace and order in our society. This public expectation must not be destroyed by
setting the minimal capacity for responsibility too high, thereby allowing a large
number of persons to escape this general expectation.

Since the insanity defense results in total exemption from criminal liability, the
level of impairment warranting a finding of insanity ought to be set at a level where
it is unreasonable to attribute any blame to the accused for failing to conform to the
requirements of the law. For lesser impairments, where it is not unreasonable to at-
tribute some blame to the accused (though not total blame), a system of diminished
responsibility may be more appropriate.

M’Naghten-Type Test

The Canadian test is in essence a M’Naghten-type test. I have already listed the sub-
stantial disadvantages of that type of test. In the light of its exclusive reliance on
cognitive impairment, its medical obsolescence, and its unpopularity with lawyers
and psychiatrists for all the reasons previously listed, this type of test should not be
adopted or maintained.

Durham Test

Instituted in 1954 by Judge Bazelon [21], the Durham test (no criminal responsibili-
ty if “the unlawful act was the product of mental disease or defect”) has been widely
described, studied, and criticized. Due to limitations of space, I will not review that
literature here. Suffice it to say that in 1973, in U.S. v. Brawner[22], Judge Bazelon
and the rest of the District of Washington Court, which invented the Durham test,
abandoned it out of frustration since it had not solved the problems it was supposed
to solve. According to Judge Bazelon, in practice the Durham test did not produce
the expansion of the inquiry into the accused’s mind and behavior which had been
anticipated. Instead, experts continued to speak “in conclusory terms which inevi-
tably included but concealed their underlying value judgments, and their own views
as to the appropriate legal outcome” [23]. As Goldstein has noted:

In short, Durham had travelled a remarkably circuitous path toward the conclusion that the jury
needed some guidance, that words like “mental disease” and “product” were inadequate, and
that the standard would have to incorporate a description of the sorts of effects of disease some-
how that were relevant to compliance with the criminal law. Those effects, inevitably, were very
much like the ones which were central to the broadened M’Naghten and “control” tests [24].

Leaving the issue of responsibility to the jury without any guidelines is undesirable
because juries will not form consistent rules or produce consistent decisions; since



176 G. Ferguson

they do not form a continuous body, reasons are not given and thus precedents do
not develop, and there is no supreme jury to correct or systematize other jury deci-
sions. In addition, the “product” test, if accurately applied, does not escape the criti-
cism of considering the mind as compartmentalized rather than integrated. Some
have argued that the Durham test is too wide, thus detracting from deterrence and
public confidence in law enforcement.

A test which lays down no legal standard for criminal responsibility and permits
the ultimate issues to be decided by psychiatrists, as if the issues were medical in na-
ture, rather than recognizing that the issues are really social and moral and nature
and leaving them to the jury to decide, should not be adopted elsewhere. It was a
bold experiment which failed. Its failure provides valuable lessons for future re-
form.

Justly Responsible Test

The Royal Commission on Capital Punishment 1949-1953 in Great Britain recom-
mended the abrogation of the M’Naghten test and its replacement with a formula
which does not define the relationship of insanity to criminal responsibility but
rather leaves the decision on insanity to the common sense of the jury in the light of
all the evidence given in each case. The Commission recommended that the jury be
left “to determine whether at the time of the act the accused was suffering from dis-
ease of the mind (or mental deficiency) to such a degree that he ought not to be held
responsible” [25].

In Brawner, Chief Justice Bazelon, dissenting, recommended the adoption of
the following “justly responsible” test: Our instruction to the jury should provide
that a defendant is not responsible if at the time of his unlawful conduct his mental
or emotional processes or behaviour controls were impaired to such an extent that
he cannot justly be held responsible for his act [26]. This test was designed to dis-
courage the jury from basing its decision solely on the medical evidence and to en-
courage them to recognize that the issue is a moral one for them, not a medical one
for experts.

The disadvantages are as follows:

1. The Bazelon formulation is a nontest which exposes accused persons to arbitrary
and unequal jury decisions in which each jury formulates its own legal rule and
standard of justice. See also in this context a similar criticism made in regard to
the Durham test. The concept of justice is abstract and imprecise and thus will
depend on personal criteria of each juror [27]. Traditionally, the establishment of
legal rules has been left to judges and legislators, not juries.

2. The secrecy of jury deliberations prevents the accused from obtaining an appel-
late court’s review of the equality of their treatment [27].

3. The American Law Institute’s (ALI) justly responsible test runs a greater risk than
the official ALI test of individual jurors setting up their own individual standards
of justice and thus denying equal treatment to all accused.

4. Bazelon’s formulation lacks a number of jury guidelines which are present in
both of the ALI tests.
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It may be concluded that Bazelon’s formulation is too lacking in guidelines and di-
rection to the jury, and thus should not be adopted.

Butler Committee Test

In the Report of the Committee on Mentally Abnormal Offenders (1975) (Lord But-
ler, Chairman) [28], a new test to replace the M’Naghten test was recommended.
The new test has two distinct branches.

it is designed to determine whether there is

1. Mental disorder negating the requisite mens rea (i. e., intention, foresight, knowl-
edge, etc.), or

2. Severe mental disorder or severe subnormality notwithstanding technical proof
of mens rea.

The two branches are defined and described in detail in the Butler Report. The But-
ler Committee argued that in some mental disorders “the patient’s beliefs are so bi-
zarre or his change of mood is so profound and inexplicable, or he is so changed in
manner and conduct, that his condition can only be described as alien, or mad” [29],
yet he may know what he is doing and that it is wrong (i. e., unlawful). The Commit-
tee noted that there is general agreement in civilized countries that such persons
should not be held criminally responsible. The challenge is to find a test which ex-
empts them. The Butler Committee believed that the second branch of their test
achieves this purpose.

There are several advantages to the Butler test and these are dealt with in their re-
port. However, there are a number of disadvantages that warrant mentioning.

1. Some criticism can be directed at the total abolition in the second branch of the
test of a causal connection between the mental disorder and the unlawful con-
duct.

2. The second branch of the test, according to the Butler Committee, “necessarily
turns over the test of criminal responsibility to medical opinion” [30]. This may be
unwise. It is quite arguable that medical testimony will not only be conclusory
but also so influential (since the test is in detailed medical terms) as virtually to
usurp the jury’s function of deciding on criminal responsiblity.

Since this test is untried, and has been the subject of little comment, very extensive
consultations should be held with legal and medical experts on this proposal in an
effort to judge its practicality and desirability. It has sufficient positive features to
warrant such consultation. Consideration should be given to conducting a pilot pro-
ject using this test with judges and juries in mock trials.
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The American Law Institute’s Model Penal Code Test

In 1955, 1 year after Durham but before its subsequent judicial clarification, a new
insanity test was proposed in a Tentative Draft which with very minor changes
found its way into the 1962 Official Draft. In addition, two alternative tests were put
forward for consideration. The test in the Official Draft is as follows:

Section 4.01. Mental Disease or Defect Excluding Responsibility.

1. A person is not responsible for criminal conduct if at the time of such conduct as a result of
mental disease or defect he lacks substantial capacity either to appreciate the criminality
[wrongfulness] of his conduct or to conform his conduct to the requirements of law.

2. As used in this Article, the terms “mental disease or defect” do not include an abnormality
manifested only by repeated criminal or otherwise anti-social conduct.

The word “wrongfulness” in brackets indicates that there is an option in word
choice between it and the word “criminality.” Subsection [2] is an express attempt to
exclude most psychopaths from the scope of the insanity defense.

Advantages

1. Goldstein describes some advantages of the ALI test in the following words:

This test is a modernized and much improved rendition of M’Naghten and the “control” tests. It
substitutes “appreciate” for “know,” thereby indicating a preference for the view that a sane of-
fender must be emotionally as well as intellectually aware of the significance of his conduct. And
it uses the word “conform” instead of “control,” while avoiding any reference to the misleading
words “irresistible impulse.” In addition, it requires only “substantial” incapacity, thereby elimi-
nating the occasional reference in the older cases to “complete” or “total” destruction of the nor-
mal capacity of the defendant [31].

2. In adopting the ALI test in preference to the Durham test the Fourth Circuit
Court of Appeals described its advantages as follows:
With appropriate balance between cognition and volition, it demands an unrestricted inquiry in-
to the whole personality of the defendant . .. Its verbiage is understandable by psychiatrists; it
imposes no limitation upon their testimony, and yet, to a substantial extent, it avoids a diagnostic
approach and leaves the jury free to make its findings in terms of a standard which society pre-
scribes and juries may apply [32].

3. As of 1980, 28 states and ten out of 11 federal circuit courts had adopted in sub-
stance the ALI test as the best and most functional insanity test [33, 34].

4. 1t is a reasonable compromise between the strictness of the M’Naghten test and
the unstructured nature of the Durham test.

Disadvantages

1. The test includes recognition of volitional impairment and may therefore widen
the insanity exemption beyond public tolerance.

2. The test of “conformity” suffers from the same problem as the “irresistible im-
pulse” test - how is the jury to distinguish between incapacity to conform and
will - ful or reckless failure to conform?
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3. Itis argued that the words “substantial” and “appreciate,” which are not defined,
are vague [34].

4. It has been argued that the words “as a result of ” are subject to the same causality
difficulties as the Durham court faced with the words “product of” {34].

5. It is argued that the term “mental disease or defect” in the ALI insanity test is
“too entangled with the medical model - that is, mental disorder explained as ill-
ness - to be usable as a legal concept” [34]. This argument is based on a substan-
tial scepticism about the validity of the medical model in insanity cases.

Conclusion

Although the ALI test is not without its faults, it is the best test to date, since it pro-
vides a reasonable and tested compromise between the extremes of M’Naghten and
Durham. Minor variations can be made to the ALI test to improve it. For example,
when the District of Washington adopted the ALI test in 1973, to replace the Dur-
ham test, they adopted it subject to the wide definition of mental disease or defect
which they had earlier expressed in McDonaldv. U. S.[35] and subject to the judge’s
instructions both to psychiatrists and the jury as to their respective functions and
roles in insanity trials, which they had promulgated in the earlier case of Washing-
tonv. U.S.[36].

Another variation of the ALI test is the recent American Bar Association (ABA)
Provisional Criminal Justice Mental Health Standards (1982). Unfortunately, in
their final, approved Standards (April 1983), the ABA opted for a solely cognitive,
M’Naghten-like test and rejected the ALI test. This reactionary approach was fu-
elled by the Hinckley insanity acquittal.

A Proposal

In my opinion, the best method for dealing with mental disorder and criminal re-
sponsibility is to take an aggregate approach, borrowing the best from various ap-
proaches. This aggregate approach would contain, in brief, the following compo-
nents.

An Insanity Defense

There would be an insanity which recognized volitional, cognitive, and emotional
impairment, as the ALI test does. However, since the insanity defense exempts the
accused totally from any criminal responsibility, the impairment must not only be
“substantial,” but it must be so substantial that it is “unreasonable to attribute any
blame to the accused for his conduct.” If it is reasonable to attribute some blame or
partial responsibility to the accused, then the defense of diminished responsibility
should be used.
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A Diminished Responsibility Test

The diminished responsibility test would cover cases where it was reasonable to as-
sign some but not full blame to the accused for his conduct. This should apply to all
offenses, not just murder as in England and Scotland. In addition, if successful, this
defense should have the effect of statutorily reducing the level of the offense (e.g.,
robbery in the first degree to robbery in some lesser degree) and statutorily reducing
the maximum punishment.

Defense of No Mens Rea

The defense that there was no mens rea because of a mental disorder which falls
short of constituting the defense of insanity should remain a defense.

Automatism Defense

Automatism (unconscious, involuntary behavior) caused by factors other than men-
tal disease should remain a separate and distinct defense from the defense of insani-

ty.

Other Procedural and Evidentiary Reforms

1. Mandatory commitment following an insanity acquittal should be abolished and
replaced by judicial discretion to commit or release. If release decisions are made
by the executive, they should be subject to judicial review.

2. The persuasive burden of proof in regard to insanity, diminished responsibility,
and automatism should remain on the prosecutor, as it does in regard to other
criminal law defenses. In other words, if the evidence creates a reasonable possi-
bility that the accused’s actions were committed in a state of insanity, diminished
responsibility, or automatism, the defense must succeed.

3. The prosecutor should not be entitled to introduce evidence of insanity if the ac-
cused is competent at his trial and has made a competent decision not to raise the
insanity defense.

4. Limits and controls should be placed on the use of psychiatric and psychological
evidence in insanity trials.

Conclusion

Clearly the current Canadian law in regard to the insanity defense is inadequate.
However, there is a conservative wind blowing through the United States, especially
in regard to limiting the scope of, and reliance on, the insanity defense. It is too ear-
ly yet to determine whether this cold United States wind will have a chilling effect
on needed insanity reforms in Canada.
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The Insanity Defense Under Nigerian Law

A. A.Kuforiji

In Nigeria the defense of insanity is provided for in the Criminal and Penal Codes
operating in the Southern and Northern States respectively.

Section 28 of the Criminal Code provides that:

A person is not criminally responsible for an act or omission if at the time of doing the act or
making the omission he is in such a state of mental disease or natural mental infirmity as to de-
prive him of capacity to understand what he is doing or of capacity to control his actions or of
capacity to know that he ought not to do the act or make the omission.

Section 51 of the Penal Code reads thus:

Nothing is an offence which is done by a person who at the time of doing it, by reason of un-
soundness of mind, is incapable of knowing the nature of the act, or that he is doing what is ei-
ther wrong or contrary to law.

The object of this chapter is not to examine what interpretations the courts in Niger-
ia have given to the wordings of the Codes or to determine whether the provisions
are adequate to cover all aspects of mental deficiencies known to modern psychiat-
ric science. Our aim is to justify the retention or make a case for the abolition of the
insanity defense in the Nigerian law, having regard to the issue of determination of
insanity at the trial of criminal cases and the consequences of a successful plea of
insanity to the accused person and to the administration of justice in Nigeria.

Before we proceed on our study, a few preliminary points should be made. It
should be noted that the insanity defense is raised at the trial of very serious of-
fenses, mostly murder and rarely manslaughter, and has been upheld in very few of
such cases. Under Nigerian law there exists the rule that every adult is presumed to
be sane and to possess a sufficient degree of reason to be responsible for his acts [1].
Section 140 [3] (c) of the Evidence Act [2] also provides that the burden of proof of a
defense of intoxication or insanity be on the accused.

From this presumption of sanity it follows that the onus is on the accused to
prove that be was insane at the time he committed the offense [3]. However, the onus
of proof on the defense in this regard is not the same as the onus on the prosecution
in all criminal cases to prove its case beyond reasonable doubt [4].

From the foregoing it is clear that the burden of proof is discharged if it is estab-
lished on balance of probability that the accused was insance when he committed
the offense for which he is facing trial. Thus in an appeal from Nigeria the West Af-
rican Court of Appeal in R.v. Echem[5] held “that the burden of proof which rests
upon the person to establish the defence of insanity is not as heavy as that which
rests upon the prosecution when proving its case against an accused person. It may
be stated as not being higher than the burden which rests on a plaintiff or defendant
in civil proceedings.” [6] The Supreme Court recently restated this position in State
v. Inyang, [7] when it held that the burden of proof on the defense is discharged if it
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is established on balance of probability that the accused was insane when he com-
mitted the offense.

We now come to the important question in this chapter. How is the issue of in-
sanity determined by the courts? If the issue “unfitness to stand trial by reason of
insanity” arises, it must be investigated, and it may arise at any stage of the trial, ei-
ther before the accused pleads to the charge or after, and even after evidence has be-
gun to be heard. As soon as the question is raised it must be investigated before the
trial begins or continues. At this stage the judge will order that the person pleading
insanity be sent to an asylum or psychiatric hospital for observation. The medical
officer may detain him for such a period (not exceeding 1 month) as may be neces-
sary to enable him to form an opinion as to the state of mind of the accused, and
must forward a copy of his opinion in writing to the court. However, the issue of the
unsoundness of mind of the accused must be resolved on evidence, for which pur-
pose the certificate of the medical officer is admissible [8]. It is for the court to de-
cide the question on the basis of its observation of the accused, whatever the opin-
ion of the medical officer [9].

Where a trial is postponed under sections 223 and 224, the court may at any time
begin the trial de novo and require the accused to appear or be brought to court as
soon as he is fit to face trial. At the resumed trial the issue whether a person is insane
or not for the purpose of criminal liability for the alleged offense is a question for
the court to determine [10]. At the trial, expert evidence is taken from the medical
officer who observed the accused, to determine the soundness of mind of the ac-
cused at the time of the alleged act constituting the charge. However, the court is not
bound to accept the evidence of the expert and act on it in establishing the defense,
no matter how eminent the expert may be in the field of psychiatry [11]. Thus it was
held in R. v. Madugba [12] that it is for the judge to decide the question, for which
purpose he may make use of his own observation of the accused, and he is not
bound by the certificate of the medical officer, though great store ought to be at-
tached to the medical opinion. The West African Court of Appeal held in R. v. In-
yang [10] that medical evidence by an expert, though desirable, is not a necessity.
The court rejected the medical evidence to the effect that the accused was sane [13].

In the recent case of State v. Joshua Agboola [14] the Oyo State High Court
adopted the same position. The medical report was to the effect that the accused,
who was charged with murder, was of sound mind. The court rejected this opinion
and on the basis of the evidence adduced came to the conclusion that the accused
was insane, and entered a verdict or guilty but insane [15].

The above raises some important questions. What is responsible for the judicial
attitude, and how do the courts arrive at the conclusion that an accused is insane,
having rejected the contrary opinion of the expert witness? It should be borne in
mind that courts in Nigeria, like their counterparts all over the world, base their de-
cisions on the evidence before them both in civil and criminal proceedings. This at-
titude cannot be different where the issue concerns the insanity defense. The fact
that the relevant time for determination of insanity is the time of the commission of
the alleged offense, coupled with the fact that an insane person does have moments
of sanity (the lucid interval), makes the position of the psychiatrist an unenviable
one. The psychiatrist is called upon to examine the accused person after the offense
has been committed [16], and it may happen that at this time the accused is in his
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lucid interval. But having heard evidence of close relations to the effect that there is
a history of insanity in the accused’s family and that the accused had in the past, be-
fore the commission of the alleged offense, showed signs of mental illness and in
some cases had been treated, the court is inclined to lean on such evidence [17]. Fur-
thermore, absence of motive for the commission of the offense becomes a relevant
and material factor indicative of insanity. Thus the West African Court of Appeal
held that absence of motive by itself is not sufficient ground to infer mania. Where
there is as much evidence indicative of insanity as of the opposite, as in that case,
the absence of any evidence of motive may become relevant to the point at issue and
material to it [10, 13]. In State Joshua Agboola [14], the accused was praying in the
church with the prophet and others when, unknown to other worhsippers, he
jumped out of the window and attacked his victims with a cutlass he had picked up
somewhere on his way. All the victims were complete strangers to the accused. This
and other evidence led the court to conclude that he was insane.

The above in a nutshell explains the judicial attitude to psychiatric opinion.
However, it does not mean that psychiatric evidence does not assist the courts or
that it is rejected in all cases. What the courts say is that expert opinion is just one of
the kinds of evidence to be considered in any given case, but it is not intended to be
the only evidence to be relied on. The issue of insanity is a peculiar one, and as long
as the law seeks to know the state of mind of the accused person at the time of the
commission of the alleged act, and as long as the insane has lucid intervals, the time
is not in sight when law and psychiatry will see eye to eye, at least in Nigeria.

Lastly, we come to the most crucial aspect of this paper. On a successful plea of
the insanity defense, the verdict of the court must be an acquittal on the grounds
that at the time at which the accused is allged to have committed an offense he was
by reason of unsoundness of mind incapable of knowing the nature of the alleged
act as constituting the offense or that it was wrong or contrary to law; the finding
must state specifically whether he committed the act or not [18]. By virtue of the pro-
vision Nigerian courts usually pronounce a verdict of “guilty but insane.” The court
will order such a person to be kept in safe custody in such place and manner as the
court thinks fit and will report the case for the order of the Governor. The Governor
may order him to be confined in a lunatic asylum, prison, or other suitable place of
custody during the pleasure of the Governor or President [19].

Immediately the court gives the order, the convicted person is returned to the
prison custody where he had been kept since his arrest (murder is not a bailable of-
fense), pending the Governor’s confirmation of the court’s order. From that point
the prison authorities take responsibility for the execution of the order [20]. In an in-
terview with a senior official of the Agodi Prison in Ibadan, Oyo State [21]. I gath-
ered that on receipt of the Governor’s order, the prisoner is handed over to the pris-
on’s medical officer, who puts him under observation to determine whether to keep
him in the prison or send him to a psychiatric hospital. The placement is determined
by the degree of mental illness. If he is violent, the medical officer will send him to
Aro Psychiatric Hospital [22], but the non violent are detained in a separate cell in
the prison with a warder attached to it. The warder is required to keep a record of
his daily observation of the detainee’s behavior and general disposition. The chief
warder is required to write a weekly report based on the entries in the warder’s re-
cord book. This report is countersigned by the Superintendent. The prison’s medi-
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cal officer is supposed to visit the detainee for the purpose of examination two or
three times a week. The weekly report and the doctor’s treatment record should be
in the detainee’s file. The Superintendent must write a monthly report on the prog-
ress of the prisoner based on the medical treatment and the warder’s observation
[23].

At the end of every 4 years a Periodic Review Order, countersigned by the pris-
on’s medical officer, is required to be issued on the progress of the detainee. The
purpose is to assist the authorities in the determination of his subsequent release.
However, it is not clear if any detainee has ever been discharged in compliance with
the provision of section 233 of the C.P. A. [24].

At Aro Psychiatric Hospital I had a more useful discussion, with one of the chief
medical consultants [25]. According to him the hospital has contact with this catego-
ry of patients at the trial and posttrial stages. The hospital has no problems at the
first stage in view of the fact that the order from the court always specifies the peri-
od of observation. But the confinement order which the prison authorities deliver
with the patient creates problems of no mean dimension to the hospital. The patient
is admitted as an inpatient of the hospital immediately he is brought in. Unfortu-
nately, when the patient is medically fit and reasonably capable of being reintegrat-
ed into society, nobody comes round to take him away.

The experience of the hospital is that the prison authorities show no interest,
and do not contact the hospital after the patient has been brought in. In many cases,
when the hospital takes the initiative to contact them on the discharge of such pat-
ients, it is discovered that the prison authorities can no longer trace their records.

The problem of inadequate hospital beds is worsened by these government pat-
ients. His experience is that such patients are forgotten in the hospital. Many of
them have stayed in the hospital for periods ranging from 5 to 10 years; all of these
would have been discharged had they been brought in by relations. He mentioned
the case of a man who has been in the hospital since the 1950s. Hospital contact
with the prison authorities yielded no fruitful result because they had no records of
his case. The hospital has had to keep him because the “patient” informed the hos-
pital he had nowhere to go. He has become, as it were, a permanent “member” of
the hospital. He goes to work during the day and returns there as to his home.

The chief consultant informed me that he had personally been instrumental in
the release of three of such patients by bypassing the bureaucratic system and con-
tacting the governor directly. Even then it was a time-consuming exercise which the
hospital is not prepared to undertake. He is of the opinion that confinement at the
Governor’s pleasure ties the hospital’s hand from discharging a patient when he is
medically fit after a course of treatment. While appreciating the anxiety of the au-
thorities over the possible danger to society should a discharged mental patient re-
lapse, he cannot understand the rationale for the guarantee or assurance demanded
from the hospital that such persons will not fall ill again. He would like a situation
whereby the government sets up a medical board to review the cases of such pat-
ients periodically and make recommendation to the state.

From the above, it is now necessary to make a few observations. As mentioned
earlier, the insanity defense is raised in very few instances and rarely succeeds.
Cases in which the plea fails go by unnoticed and leave no dent in the system. But it
is the successful instances that call for concern, concern to lawyers, judges, psychia-
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trists, and probably the prison authorities. Nigerian society has not reached such a
stage of development as to be aware of issues like the insanity defense and the con-
sequences of a successful plea to the criminally insane and the administration of
justice in Nigeria [26]. It is even doubtful whether many lawyers are aware of the
problems involved. For if they were, they would be less eager or might even be very
reluctant to “ask” their clients to put up the defense as they do at the moment. Itis a
common practice among counsel to put up the defense relying solely on the ac-
cused’s statement that “his head turned” or that he did not know what he was doing
at the time of the alleged act constituting the offense, or that “some voices told him
to kill.” [27]. Also, counsel tend to cling to the mere absence of motive for the com-
mission of the offense [28]. This is sad, to say the least. According to a judge of the
Federal Court of Appeal [29], very few counsel in Nigeria make any serious or con-
scious effort to elicit in cross-examination of prosecution witnesses such evidence
of insanity as would enable the court to come to a conclusion that on balance of
probability the accused is insane. In his experience, counsel hardly go out of their
way to produce evidence, medical or otherwise, to establish the plea of insanity and
rebut the presumption of law, and do not make any pretrial investigation with a
view to finding out the antecedents, the mental history, or the family background of
the accused.

We may ask now what benefit accrues to the person who successfully pleads in-
sanity. The aim of the law is that an insane person should not be held criminally re-
sponsible for his actions [30]. Having found that the accused’s action was unwilled,
being the product of a diseased mind, the law says he needs help in the form of psy-
chiatric treatment. In the Nigerian situation, one cannot seriously say that the ac-
cused receives such treatment, whether he is confined in prison under doubtful psy-
chiatric treatment or in a psychiatric hospital where he is forgotten. In the latter
case, the chances are that such persons, after medical treatment but without hope of
being discharged, have a gloomy future to look forward to. This in itself may have a
psychological effect on them and cause a relapse of their mental illness. In our view,
the death sentence or a term of imprisonment for murder or attempted murder re-
spectively is a far better deal for an accused person. The indefinite confinement as
noted above contravenes the provision of fundamental rights by the country’s con-
stitution [31].

This situation exists and will continue to exist in Nigeria as long as there are no
civil libertarians to fight the cause of these unfortunate citizens. Furthermore, the re-
lations of such persons do not show the least interest in them because of the stigma
society attaches to insanity. It is indeed very disturbing.

On the other hand, society does not benefit from a successful plea of insanity.
Unfortunately, nobody seems to be aware of the cost of maintaining such inmates in
the prisons in terms of manpower and finance. To keep such people indefinitely in
psychiatric hospitals deprives other mentally ill people of the opportunity of receiv-
ing much-needed treatment [32].

In the light of the above, our conclusion is that if a successful plea of the insanity
defense does not produce the desired result - that the insane be exculpated from
criminal liability - as our study has shown, one may ask why we retain it in our
codes. In our view the insanity defense should be abolished in Nigerian law. An ac-
cused person should be tried and insanity pleaded as an extenuating circumstance
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at the sentencing stage if he is found guilty. This, in our view, will serve the end of
justice.
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Victimology Without a Victim

P.Silfen

In September 1979, the Third International Symposium on Victimology took place
in Miinster, West Germany. One of the central issues at this symposium was the def-
inition of the scope of victimology.

From the talks and discussions on this subject [1-4] it emerged that there are two
main views:

1. The narrow definition restricts the practice and scope of victimology to dealings
with the victims of criminal acts only

2. According to the wider definition, victimology concerns an the victims of human
action (as distinct from victims of natural disasters, etc.).

Among the participants of the conference, most of whom were criminologists, many
favored the wider approach. As far as they were concerned, victimology is not only
concerned with victims of crime, but covers a larger field. This change of views
about the definition of the scope of victimology should, in my opinion, be attributed
to the disappointment of the professionals with care for criminals and crime pre-
vention activities. This disappointment, I believe, leads them to attempt to engage in
a different filed, which promises more successes and fewer disappointments and
frustrations. That field is victimology. Among these criminologists, only a few pro-
fessionals were engaged in the actual treatment of criminals, and I do not think that
clinical criminologists with a good psychotherapeutic training share this feeling of
disappointment.

The new, wider definition of victimology raises many basic questions and there
is still a need to consolidate appropriate conceptions and theories. No consolidated
concept of the wider approach emerged at the conference; it was mainly a matter of
general declarations and individuals’ attempts to feel their way. This chapter is the
result of the impressions I gained at this conference and sums up the thoughts it
evoked in me during and after the event.

I shall concentrate mainly on four subjects:

1. The competence of the potential victim

2. Relations between the state and the individual
3. Psychology and psychopathology of the victim
4. Compensation or rehabilitation of the victim.
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The Competence of the Potential Victim

At the conference, many ideas and opinions about self-defense were voiced [5]. One
argument presented was that, in view of the great extent of victimization of the pop-
ulation which we witness (according to the wider understanding of the term), the in-
stitutions of the state and society are no longer able to come to the aid of the citizen.
It therefore becomes necessary to devise new ways and means of preventing victim-
ization, and many of the duties of the state will devolve on the individual. One of
the things for which the individual will become responsible will be his personal wel-
fare. This subject of the transfer of responsibility for his own defense to the individ-
ual was mentioned at the conference in all seriousness, without any mention of the
dangers involved.

If the state surrenders responsibility for the citizen’s defence to the citizen him-
self, that amounts to a regression in human civilization, and such a regression is li-
able to be followed by a further regressive development: the natural transition from
self-defense to private justice. In other words, this regression is liable to generate the
abolition of one of the most important elements of a legal state and an orderly socie-
ty: the abolition of the state’s jurisdiction.

Today, when the legal system is vested in the state and the protection of the citi-
zen’s peace is the responsibility of government agencies, the issue of self-defense
arises from time to time. Mostly, a plea of self-defense is an argument for a reduc-
tion of sentence or a change of indictment, but it is rare for charges against a citizen
to be dismissed on grounds of self-defense. These facts show the difficulty of defin-
ing self-defense and especially the need for caution in legitimizing extreme means
of self-defense.

There is a danger now that the latest development in theory may result in
changes in the law and in an expansion of the citizen’s right of self-defense in order
to prevent his being victimized. In the wake of such a change, the problems already
existing today in the age of public defense will increase in number and become
more acute. These problems call for great caution in legislation and for a clear de-
termination and definition of the ways and means of self-defense permitted to the
citizen, and of the situation in which the citizen is entitled to use those ways and
means.

This foreseeable change raises the questions: What will be the effect of the wider
resort to self-defense on the individual and society? And will the society be pre-
pared to accept this change of concept? Further questions which arise and call for
thought are those of the limits of the legitimation, and of who will care for those cit-
izens who are mentally or physically incapable of defending themselves, and of
what will be the social reaction to citizens who, because of mental disturbance or a
pathological mental structure, will be incapable of restraining themselves and ob-
serving the legitimate limits.

These questions indicate that extending the scope of self-defense beyond what is
accepted today and transferring it to the individual will cause such serious and com-
plex problems that there is no foreseeable way of solving them. The thought of the
consequent anarchy and an increase in social unrest positively frightens me.
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The Relation Between the State and the Individual

The social arrangement that exists at present in the Western democracies defines the
fields of responsibility of the individual and of the state. With the development of
the welfare state, these definitions and the division of powers and responsibilities
have changed, with the state assuming responsibility for many fields which had
been the responsibility of the private citizen. Thus care for the citizens’ health, for
his and his children’s education, and for retirement, old age, and invalidity pensions
have been transferred from the private to the public sphere. At the same time,
though, with the increase in crime, terrorism, and violence the private citizen is
called upon to apply more of his own efforts and resources to his own security and
that of his property. The responsibility for the protection of the individual has been
shifted in part from the state to the citizen.

At present, this responsibility is still confined to legitimate organized efforts,
such as the Civil Guard, and to private security companies, janitors, etc. These mea-
sures are carried out directly at the citizen’s private expense and are his direct right
and responsibility (and are not charged for indirectly, by way of taxation). These
formations partly enjoy a semi-official status recognized by the law and resemble, in
the means available to them and in their organizational structure, the corresponding
state formations such as the police and the military.

A further extension of self-defense would in effect amount to establishing a new
relationship between the authorities and the individual. That is not only a matter of
law, but a complex process with extensive social, political, and psychological impli-
cations; in fact, it would mean a fundamental change in the concept of the state and
its functions, which one may well doubt whether the citizen would accept.

Would the citizen be prepared to assume the burden of protecting his person
and property while being relieved of the responsibility for his health, his education,
and the schooling of his children? I, for one, prefer the state to take care of the secu-
rity of my person and property, leaving it to myself to see to my health and educa-
tion and my children’s schooling.

Psychology and Psychopathology of the Victim

In the course of therapeutic care for prisoners, one is very likely to gain the impres-
sion that crime is not a matter of unilateral action in which only the criminal takes
part. Actually, it is a process which develops patently or latently, with both the crim-
inal and the victim playing a part. The process is patent in cases of crimes against
the person [6], but also exists, latently, when it is a matter of offenses against proper-
ty. The excellent paper of Ben-David [4] on the interaction between the rapist and
his victim, based on clinical experience in care for criminals, brings out the impor-
tance of the human relation between the two participants in this tragic meeting.
Ben-David comes to the conclusion that the victim can change the relationship be-
tween the rapist and herself, with a reasonable chance of preventing the rape.
Ben-David’s conclusions may be expanded, and one may assume that in other
cases of crimes against the person there is a similar process at work in the criminal’s
mind - a process which she calls “the depersonalization of the victim.” If the crimi-
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nal is to develop a personal feeling toward the victim, which cancels out the opera-
tion of the depersonalization process, there is a need for purposive action on the
part of the victim. The victim’s ability to take such action in the situation of the con-
frontation with the criminal depends on the victim’s mental, or rather on his psy-
chopathological, condition. Anxious, obsessive, schizoid, or hysterical personalities
will have difficulty developing the relation recommended by Ben-David and this
will reduce their prospects of avoiding injury at the criminal’s hands.

In my opinion, there is a need for psychological and psychopathological studies
in the light of Ben-David’s approach, with a view to determining the mental states in
which a person is incapable of developing the interpersonal relationship necessary
to prevent agression against him. Pinpointing these mental states or personality
structure defects which obstruct the establishment of this human relationship will
help to find ways of overcoming this particular disability.

In clinical work with criminals and in court, one often comes up against another
aspect of the criminal-victim meeting which is equally related to the interpersonal
relationship and the process of patent or latent interaction between the partners in
the crime situation. In judgments, there is sometimes mention of provocative behav-
ior on the part, of the victim, especially in cases of murder, assault, bodily harm, and
sex offenses. It is my belief that this concept should be expanded beyond its legal
meaning, and that stimulation should be viewed as a concept in terms of the psy-
chopathology of the victim.

Stimulation is a mental phenomenon based on subconscious processes operat-
ing in the mind of the criminal. The criminal is not aware of these processes, which
are activated by the victim’s actions or even more by his apperance. But stimulation
is no less a result of the psychopathology of the victim. As a result of the victim’s
mental disorders, there are processes at work in his mind which are as unconscious
as those of the criminal, and their effect is to make the victim react a manner that
leads to aggressive reactions on the part of the criminal. From this viewpoint, the
difference between provocation and stimulation is that the former is a patent act on
the part of the victim, on the conscious plane of his actions, while the latter results
from subconscious processes in the victim’s mind.

Study of the psychopathology of the victim and its expression in stimulation and
provocation is thus no less important than study of the psychopathology of the
criminal. If we are to prevent victimization, we must discover and treat stimulation
in prospective victims; by this means it will be possible to reduce the criminogenic
factor in offenses against the person. ‘

Compensation or Rehabilitation of the Victim

In the course of the Third Symposium on Victimology, there was a great deal of talk
about compensation of the victim by the criminal [8].
Some contributors even went so far as to propose that the attitude to the criminal
and his victim after the crime is committed should focus on compensation. The idea
of compensation has also attracted the attention of jurists and legislators.

The importance of compensating the victim for the treatment of the criminal is
evident nowadays, but there are doubts as to whether, for the victim, compensation
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is a positive act. Psychiatry has by now a wealth of experience of the effect of com-
pensation on victims in such fields as traffic and industrial accidents. That experi-
ence has taught us to distinguish the negative aspect of the effect of compensation,
which takes the form of the development of aspirational neuroses. The aspiration to
obtain compensation becomes, in people with a certain personality structure, the
main content of their lives and leads to the perpetuation of the trauma situation and
of the feeling of being a victim. The trauma of the injury as such can result in the
development of a morbid mentality, and obtaining compensation is liable to in-
crease or intensify that development, and in certain cases even to result in neurotici-
zation of the victim. '

In my opinion, we should stop acting for, and talking about, compensation of
the victim and act for, and talk about, rehabilitation of the victim. Equally impor-
tant, I think, is to stop using the term “victim,” since the word carries negative con-
notations and elements favoring the development of mental disturbance. I propose
that we should replace the term “victim” by “target person.”

In my opinion, expanding the scope of the term “victim” to include those in-
jured by occurrences not due to criminal action and establishing the requirement to
compensate them will result in the neuroticization of many people. It will render the
character of our society more pathological. The task of professionals and scientists,
as I see it, is to reduce the pathology by all the means available to them, rather than
cause it to spread. Using the term “target person” instead of “victim” may well be-
come a postive step in the direction of reducing pathology in our society.

Conclusion

The paper discusses four aspects of victimology and attempts to propose new con-
cepts and to present a theoretical and practical development of these new fields.

The first aspect considers recent developments in the Western World, involving
the expansion of self-defense. In my view, the danger inherent in transferring self-
defense to the individual is particularly great because of the social implication of
this regression: the transfer of means of control from the state ot the individual.

The second aspect also deals with relations between the state and the individual.
In the distribution of powers between the individual and the welfare state, the state
has assumed responsibility for the health, education and civilization of its citizens,
while making them responsible for their self-defense. In my opinion, it would be
preferable to reverse this division of responsibilities, making the state responsible
for protecting the citizen’s life and property and the citizen himself for his health
and for the education of his children.

Two other aspects concern the psychology of the victim. The first involves the
contribution of the victim to the crime by way of the conscious mental process of
provocation or the subconscious mental process of stimulation. Attention is also
drawn to the victim’s role in preventing the performance of a crime against him,
while the concept of depersonalization (which was presented at Miinster by Ben-
David) is expanded.

The other aspect concerns the effect of compensation on the victim’s mental
processes. In my opinion, the aim should be rehabilitation, not compensation, of
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the victim, so as to contribute to his mental health rather than to aggravate the trau-
matic effect of the crime on the victim.

In view of the negative influence liable to result from defining a person as a “vic-
tim” and the negative connotations of this term, it should, in my opinion, be re-
placed by that of “target person.” The latter term’s meaning conforms better with
the latest theoretical developments in the fields of criminology and victimology.

I hope that this paper, which reflects the first thoughts and attempts to present
some new concepts and spheres of thinking in the field of victimology, will lead to
discussion and research by theoreticians and practical workers alike. Hopefully,
study of these aspects of victimology will contribute to our understanding of the
processes by which a person becomes a “target person,” and also to the examina-
tion of ways of preventing crimes against the person.
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Considerations Regarding the Legal Responsibilities
of Schizophrenic Patients

I. Treves and A.Elizur

Psychiatrists who testify as expert witnesses in courts of law are presented with a
complex and difficult task. They are asked to express an expert opinion regarding
the mental state of an individual accused of a criminal act. An especially difficult
aspect of this task is the expectation that the psychiatrist will be able to define the
relationship between the mental disease as diagnosed in the accused and the crimi-
nal act itself.

The court wants to know whether the crime is the result of the disease. To enable
this question to be answered, there are clearly defined legal tests. For example: Was
the accused able to distinguish between right and wrong at the time of perpetration
of the criminal act? Did he understand the criminal nature and quality of the act, or
did he act as the result of an “irresistible” impulse? In a large proportion of the
cases, it is impossible to provide unambiguous answers to these questions. The com-
monsense view that has persisted over many years, that a “mad man” is beyond rea-
soning and therefore innocent of intent to do harm, and consequently not legally re-
sponsible, still prevails today.

The question is put whether the accused, having been diagnosed as mentally ill,
can be assumed automatically not to be legally responsible. In many cases, it is im-
possible to evaluate the mentally ill with such certainty. Under the Israeli legal sys-
tem there is no concept of “diminished responsibility.” As a result, there is a tenden-
cy to underestimate the ability of the mentally ill to make free choices in their ac-
tions. Similarly, the psychiatrist may find it difficult to translate the concept of legal
responsibility into psychiatric language. It must also be remembered that one can-
not determine the nature of past acts with any certainty. We can only try to infer the
intent and mental state of the accused criminal at the time. In the present chapter,
we wish to provide several examples of this difficult problem. In particular, we em-
phasize the difficulty of forging the connection between the criminal act and the
mental illness.

Case 1. G., 22years of age, unmarried, without occupational training, was
brought for examination as a result of being accused of murder. He was described
as having been an introverted child, un responsive to his environment. In kinder-
garten G. did not participate, stayed on the sidelines, and always appeared sad. At
school G. was a poor student and restless; when he was disturbed by others, he react-
ed with anger, yelling and becoming violent. G. ended his studies at the age of 14,
because he felt that he was unable to learn and understand. He became involved
with a criminal subculture, where he dealt in drugs and committed other delinquent
acts. He used various types of drugs and was first hospitalized at the age of 17 as a
result of repeated suicide attempts. He was diagnosed as suffering from a schizo-
phrenic illness.

Six months later he was rehospitalized on a court order as a result of having sa-
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distically attacked a young man. He was released after 18 months and received psy-
chiatric follow-up treatment. During this period there was no evidence of active
psychosis, but he continued to carry out criminal acts. He was once more hospital-
ized for observation on a court order after having confessed to murdering, together
with an accomplice, one of his friends, whom he suspected of having informed to
the police. On the basis of his testimony, the murder seemed clearly premeditated
and planned.

On psychiatric examination, disturbances in thought process and content were
noted. He alleged hearing voices and found it difficult to reconstruct the act. There
were many contradictions in his statements; he claimed he could not remember or
that the police dictated his confession.

This case raises, in particular, the problem of intention. Intention is wholly pri-
vate to the individual forming it. No one else can know it, however thorough the in-
quiry, though it may be inferred. It has no necessary or logical relation to the actions
it brings about, as words have with their meaning. As a psychiatrist, one tries to de-
cide whether one believes that the accused knew at the material time, without equiv-
ocation, what he intended, and if so, whether this intent can be inferred beyond rea-
sonable doubt.

In the case of G., there are different levels and combinations of intentions. For ex-
ample:

1. Multiple intention. In such a complex and emotionally laden situation as in this
case, it is difficult for the accused to state afterward precisely what he was intend-
ing. He might have have had a few desperate intentions.

2. Intention compounded of several levels of consciousness. A particular source of
confusion is when conflicting meanings or purposes deriving from different times
in the subject’s life make an appearance simultaneously in consciousness, and in
some people this seems to occur under stress.

3. Changing intention. During the commission of a crime, the intention formed at
the outset of the act may change, so that it is not clearly known to the accused ex-
actly what was being attempted at any particular time, e. g., to threaten or to mur-
der.

G. without doubt suffers from schizophrenic illness. It seems from the evidence that
his act was planned with criminal intent and was not the result of impulsive or irre-
sistible urges. Which version is more acceptable? Is a statement made to the police
by one who is mentally ill when under emotional pressure reliable? Did the patient
try to use his illness to cloud his criminal intent, as in the Ganser syndrome or in
malingering?

Can we consider the possibility of both criminal intent leading to premeditated
murder and of mental illness facilitating the criminal act by lack of adequate emo-
tional control? It is doubtful that in a case like this we can get to the truth. The psy-
chiatrist must be satisfied with a description of the disease and its psychogenesis
and clinical symptomatology until such tools are developed as will allow more com-
prehensive understanding of the connection between the disease and the act.

Case 2. A. was 25 years old, unmarried, the third of nine children; both his par-
ents were alcoholics, and two brothers were drug addicts and criminals. A. had suf-
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fered emotional deprivation as a child. He completed 8 years of schooling and was
below average at school. A. served 2 years in the army and was discharged early as
unable to adapt to army life. He spent 2 years in jail as the result of crimes commit-
ted with his brother. During this period there was no evidence of psychiatric distur-
bance. One week after his release from jail, he became psychotic, was hospitalized,
and was diagnosed as suffering from schizophrenic illness. After release from the
hospital A. did not continue treatment. He was arrested 6 months after discharge
from hospital as the result of attempted armed robbery with an accomplice. He was
brought to the hospital for observation under court order.

On psychiatric examination, he reported that his brother was to be brought to
trial for robbery and was unable to pay for his defense, and that he had attempted
the robbery to provide the money. A. reported that from time to time he had strange
feelings that he was someone special and said that he heard a voice that told him he
was destined to save his brother.

This case exemplifies a combination of different motivations for a criminal act.
There is no doubt as to criminal intent - we know, too, that he had committed such
acts in the past, when there was no evidence of psychopathology. But there is also a
psychotic determinant in that there was an auditory hallucination which encour-
aged him to help his brother. Is this enough to free him from responsibility? What
are the interconnections between the two motives? Is the psychosis merely language
which expresses the criminal intent in a psychotic-sounding way? Or - can we see
the act as a response to disease? Or - can we assume that the disease contributed
partially to the act by facilitating it?

Case 3. M. was 29 years old, unmarried, the second of nine children of a lower-
socioeconomic-group family. His parents did not get along and created a tense fam-
ily atmosphere. He spent 9 years in primary school and 3 years in vocational school,
but never worked in his profession of carpentry. Instead, he helped his parents in
their store. He was never inducted in to the army and was hospitalized at the age of
19 in a severe psychotic state. M. left the hospital only partially improved. He was
rehospitalized 1 year later by court order after having threatened to kill the Minister
of Defense because he had not been inducted into the army and yelled and created
a commotion in the street. He remained an inpatient for 7 years, but upon release he
continued his vagrancy and committed several robberies. He was recommitted to
our institution on a court order as a result of a burglary.

On psychiatric examination he was found to have a neglected appearance and
flat and inadequate affect, but no disturbance in thought process and content or in
perception. There was no evidence of an active psychotic state. When relating his
acts he remembered planning the burglary, and that he had known that it was crimi-
nal and tried not to be caught. He explained his act by stating that his National In-
surance benefit was inadequate and he needed spending money. It was clear that he
did not act as a result of an irresistible urge.

When we attempted to assess his ability to stand trial, we had no doubt that he
was able to understand the charges, as well as his rights as an accused person. Re-
garding the question of legal responsibility, we see two components. The first is
criminal intent, which is predominant and stands alone. The second is the partial
mental defect, which somewhat diminishes his ability to control, restrain, or even
sublimate his drives or impulses. In this case, it is possible that the idea of dimin-
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ished responsibility could be used to reflect the complexity of intent, even though it
is possible that the mental defect played a minor part in the criminl act itself.
When we discuss his capacity to endure imprisonment, a new dilemma arises.
Should we tailor the punishment to the crime or to the individual with all his prob-
lems? According to our law, as we evaluate his responsibility, we have no power to
excuse him from due process of the law. However, to evaluate his ability to stand
punishment and to be sent to jail, we have to take into consideration all his mental
problems and to recommend hospitalization and treatment. Thus two kinds of con-
siderations are taken into account in establishing the psychiatric evaluation.

To conclude, our objective was to show that even in cases of defined mental ill-
ness there are difficulties in forging connections between the illness and the crimi-
nal act:

1. We lack tools to reconstruct the mental constellation of the patient at the time of
the criminal act.

2. It is difficult to give weight to the different motivations, intents, controls, and
cognitive and emotional perceptions of the accused as regards the criminal act.

3. To what extent must we use the different psychiatric considerations, made appro-
priate to specific legal questions, which are being asked of the psychiatrist by the
court?

We see a need for a double process. On the one hand we must sharpen our under-
standing of the complex components of criminal behavior. On the other, we must
find a suitable language to bridge the gap between the psychiatrist’s world view
when examining the mental state of the patient and the legal profession when ex-
amining the criminal aspects of the act. Such a process must be a continuous one re-
lated to the change in and development of psychiatric knowledge.



Violence After Severe Provocation

E.Johanson

The formal treatment of well-functioning people who commit severe acts of vio-
lence after having been provoked and humiliated seems to be a problem throughout
the world. In Sweden, a person who commits a crime under the influence of mental
disease, feeblemindedness, or mental abnormality of such a profound nature that it
must be considered equivalent to mental disease may not be sentenced to imprison-
ment but must be surrendered for care in a mental hospital or given a sanction not
involving deprivation of liberty. If he acts under the influence of a less profound
mental abnormality he may, under certain circumstances, receive a penalty under
the minimum appointed for the crime.

There exists a forensic psychiatric organization in Sweden. The work is esential-
ly teamwork by a psychiatrist, a psychologist, and a social worker. The psychiatrist
is the one finally responsible for the report. Forensic psychiatric examination is al-
ways ordered by the court. It is never obligatory, but most persons who commit seri-
ous crimes of violence are examined. The court is not bound to follow the recom-
mendations of a report, but instead of changing them of its own accord, if there is
hesitation about the content of the report or its conclusions the court may submit it
for the opinion of the National Board of Health and Welfare. If there is hesitation
there too, the report may be sent for further scrutiny to one of the members of the
Board’s Scientific Council. That member then usually performs a personal exami-
nation of the individual concerned before answering the Board. In that capacity, in
spring 1982, I had to examine the two cases that I am now going to summarize.
(Both have given me permission.) The work also gave rise to a study of how similar
cases are treated in Sweden and elsewhere.

The subjects had in common that they were socially extremely well functioning,
they had never been seriously ill, they had neither abused alcohol nor anything else
(although one of them had drunk rather heavily during an earlier period), and they
were not intoxicated when they committed their crimes. The first examining psychi-
atrist in both cases concluded that there was neither mental illness nor abnormality
equivalent to mental illness and no need for care in a mental hospital.

The first case was that of a 42-year-old woman who tried to kill her husband
with an axe just before Christmas 1981. She was born in a neighboring country but
had been living in Sweden for more than 20 years. Her husband shared her nation-
ality; they met shortly after her arrival. One of his legs was amputated. He was al-
ways uncommunicative, reticent, without warm relations to anybody. The woman
told me she would probably not have married him had she not become pregnant.
They had two children, born in 1962 and 1965. From 1969 on, she had night work as
a ward orderly in a large hospital, essentially in wards where strenuous work was
needed. She was considered very reliable and she liked her work. In the mid 1960s
the husband was granted a disability pension. He drank alcohol in increasing
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quantities; he beat her sometimes; he never respected her needs; he was jealous; he
demanded sexual intercourse, sometimes several times a day, and he wanted her to
study pornographic pictures with him. In 1975 she wanted a divorce. He agreed but
never moved away. In the months before the event he drank excessively- the situa-
tion got even worse after she called the police when he had an extremely aggressive
outburst some time before the event. The week before the deed she worked a great
deal and slept very little. She was expecting her menstrual period that very day (al-
though it did not start until 2 weeks later). She came home from work at about 8
a.m., went to bed, and fell asleep, but was soon waken up by the husband wanting
sexual intercourse. She sent him off; he went back to his beer and his pornographic
pictures. She was unable to sleep again, and got up to do some household work. He
wanted her to look at his pictures, she declined, he insisted; they probably quar-
relled - she took the axe and beat him heavily in the back of his head. She called the
ambulance (and police?) and was found “very nervous and maybe shocked.” He
survived but was probably disabled for the future. She was never able to recall com-
pletely the details of what happened, although she tried to reconstruct, and for a
long time afterward she was tired and could not concentrate. When I met her more
than 3 months after the incident she had only been able to collect her thoughts
enough to read a book for about a week.

The second case was that of a 35-year-old man who, in the autumn of 1981,
killed his 80-year-old mother-in-law (in reality his wife’s adoptive mother) by vio-
lently and repeatedly beating her against a staircase. He called the ambulance, say-
ing that his mother-in-law had had an accident. She died some hours later in the
hospital. At the autopsy it became evident that the cause of death could not have
been an accident, so the man was questioned. He denied involvement and was not
arrested until 7 weeks later; he confessed after another 5 days but behaved in such a
way that police and prosecutor got the impression that he was trying to render their
work difficult. He had grown up in socially good conditions, but the father was se-
vere and the children had to obey. The man dared neither oppose nor show aggres-
sivity. His wife had grown up with the mother-in-law and her husband but was not
adopted until she was an adult, when the mother-in-law became a widow. There
was rivalry between the wife and the mother-in-law’s relatives. The mother-in-law
was dominating and critical; the wife was extremely sensitive and had to be com-
forted by her husband. Some months before the incident the mother-in-law came to
live with her adoptive daughter and her husband after a period of illness, while
awaiting a place in an old people’s home. Things worsened; she was quarrelsome
and went on criticizing her daughter. The husband tried to mediate; had been work-
ing very hard and he was tired. On the day of the deed he had a day off to do some
gardening. He wanted to explain the problems to the old lady, but instead they seem
to have quarrelled vehemently: he lost his temper and began to beat her. There were
no witnesses and he was never able (or could never bring himself) to relate what
happened; from her injuries one might judge that he had been completely infuriat-
ed.

In Sweden with its more than 8 million inhabitants the number of persons sen-
tenced for murder and manslaughter is about 85 every year. What happens to them?
Not everybody undergoes forensic psychiatric examination, but during the 5-year
period 1977-1981 altogether 230 persons were examined because of murder or
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manslaughter. [ was able to study 221 of the reports. The nine not accessible seemed
to concern men who had been taken care of in a hospital for mentally abnormal pat-
ients, and were thus not similar to my cases.

The variables to be considered were operationally defined before the study of
the reports. Of the 221, 24 were women. There was no difference in age distribution
between the sexes. There were other differences, however. The forensic psychiatric
assessments are shown in Table 1; the women were much more often judged to suf-
fer from mental illness (but not from mental abnormality equivalent to mental ill-
ness). When they were sentenced to imprisonment they received sanctions consider-
ably under the statutory minimum for manslaughter (which is 6 years in Sweden).

Table 1. Forensic psychiatric assessment of 221 individuals convicted of murder or manslaughter in
Sweden, 1977-1981

Assessment Men Women
n % n % X2 P
Mental illness 45 228 13 54.2 929 <0.01
Mental abnormality 62 31.5 8 333
equivalent to mental illness
Mental abnormality not 90 45.7 3 12.5
equivalent to mental illness
Total 197  100.0 24 100.0

Table 2. Investigated variables in 221 cases of murder or manslaughter in Sweden. 1977-1981

Men Women
n % n % x2 p
Victim in near family 79 4041 18 75.0 9.21 <0.01
Earlier criminality 95 48.2 2 8.3 11.84 <0.001
Abuse of alcohol 130  66.0 7 29.2 1080  <0.01
Intoxication with alcohol
at the time of the deed
Certain 125  63.5 6 25.0
Possible 1 56 3125 778 <001
Drug abuse 35 1738 2 42 199 NS
Intoxication with drugs
at the time of deed
Certain 14 71 2 8.3
Possible 5 2.5 - - NS
Long-term provocation
Certain 32 162 8 333
Possible 13 6.6 1 4.2 176 NS
Acute provocation
Certain 63 330 12 50.0 268 NS

Possible 31 15.7 1 4.2
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From Table 2 it is seen that they much more often killed members of the immediate
family, that they less often had previous convictions, less often abused alcohol, and
were less often intoxicated at the time of the deed. The remaining differences were
not statistically significant.

In nine cases, one involving a woman, the conditions were similar to those in my
cases. If anything, these subjects were older than the rest. In all cases but one, the
victim was a member of the immediate family. Of the nine, five were considered to
suffer from an abnormality, equivalent to mental illness and one (who had killed
three people) from actual mental illness at the time of the act. Those six were surren-
dered for care in mental hospitals (open care was proposed by the examining psy-
chiatrist in one case but this was changed by the National Board of Health and Wel-
fare). Three were sentenced to imprisonment; none was given a sanction under the
statutory minimum for manslaughter.

From a review of the literature it is evident that in the Nordic countries, in con-
tinental Europe, and in the Anglo-Saxon world some special provision may be
made for these rare cases. They are seldom considered psychotic, but diminished re-
sponsibility is sometimes assumed. It is recognized that psychotic episodes may be
very short-lasting and there is some literature on clouded consciousness due to
strong affect; this is even reflected in the legislation of some countries. The person-
alities of the perpetrators are sometimes considered healthy, sometimes described
as neurotic or borderline, but often stressed as being inhibited, afraid of aggressivity
in themselves and in other people. When they explode, the explosion is very violent.

In my two cases I came to different conclusions. The woman’s first examining
psychiatrist explicitly conceded being uneasy imagining she might get a long prison
sentence. I judged the data to be sufficiently convincing to make it possible to as-
sume clouded consciousness at the time of the deed and to consider her mentally ill.
She was suffering from exhaustion and a well-masked depression, too. We agreed
there was not need for care in a mental hospital. The National Board of Health and
Welfare shared my opinions. She was convicted of attempted manslaughter and
sentenced to probation, somewhat unexpectedly.

The man, being habitually overcontrolled, and thus in a way abnormal, was
maybe more vulnerable. The provocation in his case was less severe, at least as
judged from the outside, and he was certainly less profoundly humiliated. I am in-
clined to interpret his amnesia for the deed as well as his denial and peculiar behav-
ior during questioning as an expression of his need to deny to himself that he had
been able to commit such a deed. I could not regard this as a mental illness, how-
ever, nor his abnormality as being equivalent to mental illness. I advocated a sen-
tence under the statutory minimum because of the abnormality and the circum-
stances. In this case the National Board of Health and Welfare disagreed with my
conclusion and judged his abnormality to be so profound as to be equivalent to
mental illness; a need of care in a mental hospital was assumed. No reason for the
change was given. I had to go into court as an expert witness. The man was sen-
tenced to 3 years of imprisonment for manslaughter. It is well possible that he may
be conditionally released after half that time.

The defendant or the prosecutor may appeal against a sentence in the court of
appeal. In neither of the cases was this right made use of.

It is not and certainly should not be self-evident how cases like these should be
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judged. Although the two subjects have in common that they were well-adapted,
were considered healthy up to the deed, and reacted violently only after severe
provocation, they show important differences on several levels. To me it is not psy-
chiatrically correct in these cases to assume an abnormality equivalent to mental ill-
ness, as sometimes occurs in Sweden. If anything, there may be a question of a very
short-lasting episode of psychotic intensity. It is in agreement with clinical experi-
ence and most international literature that this should be an exception. In most
cases there seem to be reasons to advocate a sentence under the statutory minimum.
If so, this should be made explicit. Sometimes the psychiatrist must have the cour-
age to propose a sentence not involving deprivation of liberty and the court to fol-
low that proposal.

If the forensic psychiatric reports are to furnish data of real benefit to society
and the individual in these intricate cases, they must be performed with extreme
care. Results will never be unequivocal, however. These cases are difficult to assess
and have to remain so. Shared experience might improve assessment.



Staff Injuries Caused by Psychiatric Patients

B.C.Dimond

Introduction

Pressure from human rights groups has recently led to a major change in mental
health legislation in England and Wales. An Amendment Act is designed to provide
additional guarantees for patients who are compulsorily detained and provides for
automatic referral of certain cases to a Mental Health Review Tribunal. It provides
for the establishment of a Mental Health Commission to act as a watchdog over all
compulsorily detained patients and tightens the rules relating to consent by compul-
sorily detained patients to certain types of treatment.

I had been conducting in Wales a series of seminars with consultant psychia-
trists, senior nursing officers, and administrative officers while the bill was on its
progress through Parliament, with the aim of acquainting the professionals with the
new proposals and passing on their comments to the law makers. One question
asked frequently in every seminar was “What provision is being made for staff safe-
ty?” The answer was “None” - it was not included in the Amendment Act, although
a holding power was given to trained nurses to restrain a patient for 6 hours before a
doctor could attend.

This concern to ensure legislative changes to protect staff safety interested me -
was it a hysterical phenomenon not based on any real threat to their safety, or did
the concern emanate from a high level of incidents which required further investiga-
tion and action? I decided that the best approach was to investigate the “reported
accidents,” to consider the remedies available to staff who were injured, and to de-
termine whether legislative or managerial changes were required. I limited my in-
vestigation to some of the main psychiatric hospitals in South, Mid-, and West
Wales. This paper sets out some of my findings and reveals the confused picture as
far as the remedies are concerned.

The Size of the Problem

There is a duty (now a statutory duty under the Notification of Accident Regula-
tions) to report accidents to staff. Hospitals have long-established procedures for
completing accident forms or an accident report book, partly to provide the infor-
mation for the Department of Health and Social Security under the industrial inju-
ries scheme, but also for managerial/staff safety reasons.

These accident reports I used as my basic data. There was no uniformity about
them - some were filled in in great detail, in others only the bare facts were re-
corded. I was aware, too, that reporting levels might differ between hospitals - in
some hospitals the tiniest incident being recorded in great detail, perhaps even ex-
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aggerated, in others such incidents possibly being ignored. However, I hoped that
this would become apparent when the overall statistics were looked at.

The size of the hospitals and their activity as showen by occupancy and length
of stay are shown in Table 1. The initial accident figures are shown in Table 2.

Table 1. Psychiatric hospitals in Wales investigated to consider patient-related staff accidents (bed
use statistics for 1981)

Hospital No. of beds % Average
occupancy length of
stay (days)
A 422 70 3435
B 598 75 3825
C 448 89.2 190.3
D 707 92 360.7
E 441 89 1354

Table 2. Incidence of patient-related staff accidents

Date Hospital 1 2 2 as %
Total staff Patient-related of 1
accidents staff accidents

11/1981-11/1982 A 50 18 36

1/1981-11/1982 B 181 54 42.5

1981 and 1982 C 271 76 28

1981 and 1982 D 285 130 45.6

1981 and 1982 E 565 267 473

The Term “Patient-Related”

I was initially concerned to track the level of violence/aggression, but discovered
that accidents were being caused to staff not only by the deliberately violent patient
but also by the unthinking carelessness of a patient: a patient who suddenly relaxed
when being walked along by a nursing assistant could cause a severe back injury as
the nursing assistant tried to prevent a fall and took the full weight of the patient,
and this injury could cause more long-term damage than a bite on the arm by a vio-
lent patient. However, the way in which the injury is caused has considerable effect
on whether or not the staff member will obtain reasonable compensation. The term
“patient-related” is therefore used to cover all those accidents to staff which are
caused by the behavior of the patient - whether deliberate, negligent, or unthinking.

Degree of Severity

Only a small proportion of the reported accidents were serious enough to incur time
off sick (see Table 3).
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Table 3. Psychiatric hospitals in Wales: patient-related staff accidents in 1982. Seriousness of injury
measured by failure to return to work

% not returning to work

Hospital A 1
Hospital B 1
Hospital C 7
Hospital D 15
Hospital E 6.6

In Hospital E, for example, nine of the 135 staff who were injured in patient-related
accidents in 1982 did not return to work. Their injuries ranged from a near strang-
ling, unconsciousness, and head injuries to a strained back, cuts and bruises, and se-
vere shock. Clearly, whether staff return to work immediately after treatment or are
absent for a few days depends on the subjective qualities of the staff concerned -
fortitude, courage, or hypochondria - and also on staff morale and on identification
with the group. All these factors influence individual rates of sickness and absentee-
ism.

In Addition, the degree of injury occasionally depends on the assistance which
is given to the staff involved in the incident by other staff or patients. For this reason
the total number of incidents is perhaps as important as the number of very serious
incidents.

In Hospital E, a staff nurse who was injured by a patient and was kicked in the
stomach had to answer the question on the accident form. “Was the accident triv-
ial?” and wrote the note “It may be trivial on paper, but it’s not trivial to the person
receiving it.” She, incidentally, was one of those who returned to work - her injuries
being reported as a strained abdomen.

Analysis of Patient-Related Staff Accidents by Sex of Patient and Sex of Staff
Table 4 shows the sexes of the patients whose behavior caused the injuries and the

sexes of the staff injured. Male staff report significantly few accidents caused by fe-
male patients. There are several possible reasons for this.

Tabled. Psychiatric hospitals in Wales. Sex of patient and sex of staff injured (1982)

Male staff Female staff

Male Female Sex of Male Female Sex of

patient patient  patient patient patient patient

unknown unknown

Hospital A 11% 6% 1% 6% 33% 33%
Hospital B 1% 2% 30% 55% 2%
Hospital C 30% 3% 5% 18% 38% 6%
Hospital D 16% 5% 1% 13% 59% 6%

Hospital E 19% 1% 1% 27% 33% 19%
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1. Male staff may cope with female aggression and receive no injuries.

2. Male staff may not bother to report minor injuries received from female pat-
ients - there are many cultural reasons for this.

3. Male staff may have little contact with female patients.

More concern is, however, generated in certain hospitals by the male patient/fe-
male staff problem. Certainly, in Hospital E where female staff had been injured as
a result of the behavior of male patients there was often a comment to this effect. A
state-enrolled nurse who went to the help of a patient who was being attacked by
another patient stated as the cause of her injuries the fact that there were insufficient
male staff on the ward - there were only female staff who had to cope with difficult,
unpredictable male patients. This occurred at 5.30 in the evening. In another male
patient/female staff incident in the same hospital, a female nursing assistant was hit
on the head by a male patient. It was suggested that constant supervision, more
medication, and more nurses on the ward were necessary to prevent injuries of this
kind. Certainly, policies on the use of mixed wards may have implications for the
safety and serenity of female staff.

Time of Day of Patient-Related Staff Accidents

The time at which incidents tend to occur appears to differ sharply between the hos-
pitals: in some hospitals the early shift - waking the patients up and getting them
dressed and ready for breakfast - appears to be a time of great concern. In other
hospitals the night staff are most vulnerable. Levels of night medication could have
some relevance here (Table 5).

Table 5. Psychiatric hospitals in Wales. Patient-related staff accidents analyzed by time of day (% of
total)

Time of day Hospital
A B C D E
7.00- 9.00 28 24 12 25 1
9.01-12.00 39 15 18 21 18
12.01-13.30 5 9 6 8 9
13.31-18.00 22 26 14 22
18.01-21.00 1 13 14 14 12
21.01- 7.00 17 17 20 18 27
Unknown 4 1
Compensation

What action is taken as a result of these incidents and what compensation is avail-
able to staff? Unless the member of staff is able to show some substantial injury,
there is no compensation. Bites, bruises, cuts, and kicks which do not lead to more
than a few days’ absence or leave permanent scarring do not merit any compensa-
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tion. The bulk of incidents are therefore not financially compensated. The various
forms of compensation which are available are complex, overlap, and have built-in
defects (see Table 6).

Table 6. Employee safety and compensation

Criminal law Civil law State industrial injuries scheme

Health and Safety at Work Act  Employer’s direct and vicar- Injury at work
(health authority exempt from  ious duty of care at common  Payment by state
prosecution) law

Prosecution of employee or Employee’s and patient’s

patient personal duty of care

Criminal Compensation Order Compensation for disability:
by court or compensation by percentage for disability and
Criminal Injuries Compensation special hardship allowance
Board

Criminal liability Negligence must be Proved No negligence or criminal

liability, need be proved

The Criminal Injuries Compensation Board

The Criminal Injuries Compensation Board (CICB) is not a statutory scheme but a
government scheme designed as follows:

1. There is a minimum payment of £ 400.

2. Compensation is available only following a criminal act.

3. The scheme is used by trade unions in preference ot authorities because of the
difficulty of establishing negligence in civil claims.

4. One trade union referred over 473 claims from England and Wales to the CICB
between January 1979 and April 1982; of these 19 related to Wales.

5. The health authority is not wholly concerned with these claims, which are left to
the trade union representatives and officers.

6. Aggressive patient behavior would have to be shown and an injury following
from the careless and negligent behavior of a patient would not automatically be
covered by the CICB. For example, a recent case where an employee was injured
by a patient during an epileptic attack was turned down by the CICB.

Civil Litigation

A member of staff who is injured can sue the health authority in several distinct
causes of action.
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Duty of Care Under the Law of Negligence

There is a duty in law for anyone to take reasonable care to avoid acts or omissions
which he can reasonably foresee would be likely to injure his neighbor. This duty of
care applies to any employer who has to take reasonable precautions in the light of
foreseeable risks to protect the employee. This duty is on the employer personally.
He is also vicariously liable for the negligent acts of his employees acting in the
course of employment. An empolyee injured by a violent patient where inadequate
precautions were taken to protect the employee can sue the employer for breach of
his direct duty of care to look after his safety or, if another employee’s negligence
led to the injuries (for example, where an employee failed to count razor blades ac-
curately and a violent patient obtained one), he can sue the employer for his vicar-
ious liability for that other employee’s negligence.

Implied Term in the Contract of Employment

Every employer also has an implied term as part of the contract of employment to
look after the safety of his employees. This duty is on the employer personally and
he cannot delegate it. If he is in fundamental breach of his contract by failing to per-
form these duties, then the employee who is put at risk by this failure can regard the
employer’s conduct as showing that he no longer regards himself as bound by the
contract, and the employee has therefore the option of regarding the contract as at
an end. In these circumstances the employee who resigns would be considered by
an industrial tribunal to have been constructively dismissed. The employee could
therefore claim reinstatement or reengagement or compensation for the loss of his
job.

As far as the civil law of negligence is concerned one possible defense by the em-
ployer is that the employee voluntarily assumed the risk of being injured. There is
certainly an ecceptance by many staff I spoke to concerning the risks at work: if you
work in a psychiatric hospital you can expect some cuts and bruises. Certainly this
was the view taken by the judge in one of the very few cases of patient violence on
staff to come to court.

In the one reported case involving violence by a patient against a nurse in a
mental hospital, the nurse failed in his action (Michie v. Shenley and Napsbury Gen-
eral H M. C., 18 March 1952, CLY 1952: 2411). Here a male nurse brought an ac-
tion for damages against the Hospital Management Committee for injuries he had
received when, on sole night duty in a ward of a mental hospital, he was attacked
and injured by a patient suffering from epilepsy. The judge (Berry J.) found for the
Hospital Management Committee on the following grounds: a mental nurse chose
his occupation knowing that it was subject to certain hazards, one of which was the
unpredictable conduct of mental patients, epileptics, or others; any person making
the care of mental patients his life work must have some expectation of assault and
violence. On the night in question the plaintiff had had the clearest possible warn-
ing from the patient’s behavior that there was a likelihood of his becoming violent.
It had not been disputed in evidence that the plaintiff could have obtained assis-
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tance, and if he had shown greater care for his own safety he would have obtained
help before approaching the patient.

It is extremely unlikely that any court would nowadays take the view that a
nurse in a mental hospital voluntarily assumes the risk of being injured by a patient.
Certainly, in the light of recent cases (e. g., Burnett v. British Waterways Board 1973 2
A11 ER 631) such a defense would not succeed where the health authority had been
negligent. A defense of contributory negligence might succeed, however, where (as
would appear in Michie) the employee failed to follow correct procedures, or take
adequate precautions which were reasonably practicable, and as a result of this fail-
ure suffered injuries at the hand of the patient. In the school context a suggestion
that a schoolteacher ran the risk of being assaulted by parents was not acceptable in
a second hearing of the case before magistrates.

Industrial Injuries Benefit

The Industrial Injuries Benefit scheme is administered by the Department of Health
and Social Security. It is not concerned with the negligence of the employer but only
with whether the accident occurred in the course of authorized work. Rates of
compensation are low. Changes are being implemented from April 1983, after
which time compensation will not be available for industrial injuries until there has
been an absence from work of 8 weeks.

Criminal Laws

The Health and Safety at Work Act 1974 places a duty on every employer - includ-
ing Crown bodies and therefore health authorities - “to ensure, so far as is reason-
ably practicable, the health, safety and welfare at work of all his employees”
[s.2 (D]

Section 2 (2) sets out particular aspects of this duty of safety, including the provi-
sion and maintenance of plant and systems at work; the use, handling, storage, and
transport of articles and substances; and the provision of such instruction, training,
and supervision. The employer also has the duty of preparing and as often as may
be appropriate revising a written statement of his general policy and bringing it to
the notice of his employees [s. 2 (3)]. Should the employer fail in carrying out these
duties, enforcements and prohibition notices can be issued and he can be prosecut-
ed. Such means of enforcement are not available against the Crown and health au-
thorities. Individual officers in the National Health Service could, however, be
prosecuted.

The failure to carry out the general duties laid down under the Act cannot be
used by an injured employee to bring an action in the civil courts (s. 47). An injured
employee would have to rely on the duty of care in the law of tort discussed above.

It is theoretically possible for the injured staff member to prosecute the patient
who has caused his injuries, but the prosecution of a mentally ill person is unlikely
to succeed and in addition he is unlikely to be able to meet any compensation order
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made by the court. The employee is far more likely to recover compensation from
the CICB.

A recent criminal prosecution of a mentally ill patient for assaulting and wound-
ing two male nurses in separate attacks at Park Lane Hospital, Maghull, Merseyside
ended in the conditional discharge of the patient. The solicitor for the patient ac-
cused the hospital of bringing a political trial, and held that it was a misuse of the
power of the courts (Guardian, January 1982). Certainly, since the injured employee
can obtain compensation from the CICB without the criminal conviction, to prose-
cute a patient already under restricted court order is likely to be of very little value.

Department of Health and Social Security Guidance

Department of Health and Social Security Circular HC (76) 11 sets out guidelines
on how to prevent, deal with, and review incidents of violence from patients. An ap-
pendix prepared by the Royal College of Psychiatrists and the Royal College of
Nursing sets out principles of good medical and nursing practice in the manage-
ment of acts of violence in hispitals.

Advice is given under the following headings:

- Prevention First Objective

~ Attitude of Staff to Patients

- Dealing with a Violent Episode
- Reporting Violent Episodes.

Conclusions

1. My initial conclusion is that in the Psychiatric hospitals whose records I investi-
gated there is a high level of tolerance by Management and employees toward mi-
nor incidents. The proportion varied greatly between hospitals.

2. There was evidence that as the percentage of patient-related staff accidents in-
creases as a proportion of the total reported staff accidents, staff are more likely to
show concern - as expressed in comments on the accident forms.

3. The proportion of very serious injuries is small.

4. Provided either a criminal act by the patient or negligence by the health authority
can be shown, the employee suffering from serious injury will be adequately com-
pensated.

5. Where serious injury is caused unintentionally and without negligence, e.g.,
where a patient has an epileptic attack, no compensation is available to the employ-
ee other than the relatively low-level payment of state industrial injury benefit.
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6. The bulk of injuries would be classified as trivial, but in terms of staff morale and
attitudes and managerial acceptance or lack of action, they require attention and in-
vestigation.

7. Psychiatric nursing staff seem prepared to accept a certain risk of minor injury as
an occupational hazard, but where patient-related injuries increase as a proportion
of the total reported staff accidents, disquiet and unrest develop.

8. Now that the level of payment from the CICB has been increased to £ 400 (net of
Department of Health and Social Security benefits), more staff suffering minor in-
juries will go without compensation. One possibility, is for health authorities to
create a fund for the payment of ex gratia sums where criminal injuries compensa-
tion would not be paid - i.e., below £400 or where no criminal act can be estab-
lished. In addition, extending the role of the Health Service Commission to deal
with staff grievances might be considered.

9. As far as prevention of accidents is concerned, the Department of Health and So-
cial Security advice in general, if followed, would assist in preventing injuries
caused by patients who are known to be violent; however, it does not eradicate or
cope with the incidence of unexpected violence and there is no advice or guidance
for staff injured through unintentional aggression.

10. There is need for concern to prevent the multitude of trivial incidents which dis-
tress staff. In particular, further detailed investigations could be carried out on the
incidents involving male patients and female staff and it could be ensured that suffi-
cient male staff are allocated to wards of mixed patients.

The significance of the times of day at which injuries tend to occur in different
hospitals could also be investigated: e.g., is a low incidence level at night accompa-
nied by a high incidence level in the early morning a sign of heavy night medication
which leads to aggression when patients are woken up and dressed for breakfast?

Another factor which could be investigated is the age of the employee and his
experience in preventing an incident occurring or in restraining a patient with mini-
mum risk to himself. This area requires a study of the training given to all staff with
patient contact, including unqualified nursing staff, occupational therapists, and
cleaners.

Other detailed studies be undertaken to assess (a) whether there is an increase in
tension and therefore higher risk to staff resulting from particular forms of treat-
ment, such as behavior modification, or low medication regimes; and (b) whether
there is any substance in the suggestion put to me that economic and social factors
can also increase tension and therefore violence, e.g., the increasing cost of ciga-
rettes.

11. My final point is that no health authority whose psychiatric hospitals I studied
was able to provide data on the percentage of staff accidents resulting in industrial
injury claims, or the percentage resulting in criminal injury claims. Civil claims were
better documented because there the health autharity was the potential defendent.



Staff Injuries Caused by Psychiatric Patients 213

As far as the international significance of this investigation is concerned, I would
like to pose the following questions:

- Can one assume that all staff employed in psychiatric hospitals are prepared vol-
untarily to assume the risk of receiving certain injuries? If so, are staff warned
when they take up the employment and are they all given specific training to cope
with potential incidents?

- Are staff who are injured in patient-related incidents adequately and speedily
compensated?

- Are the data on such injuries closely monitored by assessing the causes of the in-
cidents, and used to prevent further injuries?



D. The Expert Witness

The Trap of the Medical Certificate

A.F.Halmosh

Paperwork such as the provision of medical certificates, attestations and expert
opinions has become part of the doctors daily work. Almost every day the mail
brings demands for information about patients. Since the physician is bound by his
vow of professional secrecy, each demand is accompanied by a legal document,
signed by the patient, certifying his waiver of his privilege of privacy.

There are many reasons for seeking information about the health of a person. As
long as the information is required by another physician or medical institution in
order to continue the treatment for the benefit of that person, there is practically no
problem: there is rather an obligation to furnish data as full as possible. However,
when the information is sought by non medical agencies, certain problems arise.

Who are, in general, the non medical recipients of medical information? Insur-
ance companies, lawyers, and courts are the most frequent customers, followed by
man power departments of large enterprises and institutions. The reasons for it
seem, at first sight, obvious. Insurance companies want to protect themselves
against unsubstantiatad claims; lawyers want to further their clients’ cases; and
courts call on the physician as an expert witness. These demands are more or less
justified, and so are those made for security reasons for the good of the patient and
the public alike, such as requests for authorizations to operate dangerous machin-
ery, for the validation of driving licenses, and for the provision of certificates of
health recessary for certain occupations. The doctor in occupational medicine
should be able to decide on these questions and give the necessary recommendation
to the employer without exposing the medical record of the person to a large num-
ber of unqualified people. But why should manpower departments need to know
the medical past and present of their white-collar employees, whose own security
and work performance is not usually affected by a disease such as diabetes or, for
instance, a compensated heart condition?

I am not aware how this works exactly in other countries, but in Israel, which
has a very highly developed social legislation, an employee receives a permanent
contract of employment after a trial period of 6-12 months. This means that after
this time the employer cannot dismiss his employee unless he has committed some
grave breach of discipline or criminal offense. After a worker has obtained this sta-
tus he is entitled to paid sick leave, which in most occupations is a month per year
worked and can be accumulated over the years.

This legislation is certainly very progressive and favorable to any worker, who
becomes ill while in his permanent job. However, since the employer is interested in
days worked and smooth production, he feels justified in not getting involved with
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workers who have greater chances of needing sick leave than a 100% healthy indi-
vidual. Thus it becomes quite obvious that anyone seeking employment, who has
the bad luck to have some permanent health problem finds himself in an awkward
situation: if he refuses to sign the waiver it means that he has something to hide, and
therefore his application is not even considered; if he signs and produces the medi-
cal certificate, his changes of being chosen are severely reduced.

In discussions I have had with colleagues about the problem of writing medical
certificates, several attitudes were voiced. Surgeons usually state the bare facts with-
out any commentary. Internists tend to add some information about the range of
function and prognosis. The task of the psychiatrist is more difficult. If he is seeing
the patient and examining him for the first time, both know the exact nature of their
relationship. It makes no difference whether the psychiatrist is appointed by the
court or given the task by one of the litigating sides. If the psychiatrist is asked to
write a certificate for a patient who is or has been under his treatment, the situation
is much more delicate. He has knowledge that has been given to him in good faith,
which in another situation the patient might have withheld. Sometimes it may be
necessary so warn the lawyer not to present a psychiatric certificate, because it
would be detrimental to the patients’ case.

In most cases, however, the patient, naively asks his doctor to write a medical
certificate that should help him to achieve his goal. Here the psychiatrist is some-
times in a very difficult position. He has to consider several points which may be an-
tagonistic or counterproductive to either the purpose of the certificate or the thera-
peutic relationship and its goals and/or his medical integrity. The certificate may
sometimes require the inclusion of information that is not known to the patient’s
family, or interpretations that have not yet been worked through with the patient.
Despite the waiver in his hands the psychiatrist may, and perhaps should, hesitate
to specify certain diagnoses, such as schizophrenia or severe personality disorder,
because of their important social repercussions. Once these facts are printed on pa-
per outside the medical establishment, that information filters out and becomes
common knowledge, especially in a small community.

Over the years I have some to the conclusion that if a certificate is required for a
patient who is or has been under treatment, the need for that certificate should be
used as a therapeitic tool. The different aspects and the aims of the certificate
should be frankly discussed with the patient. Usually, we find that the patient has
some kind of magic hopes and expectations of what his doctor (or whatever he rep-
resents for him symbolically) could or should achieve for him. It sometimes requires
quite an effort to bring the patient to an insight which should be seen as an equiva-
lent to what is called “informed consent.” The patient should know that a medical
certificate to any official body has only an advisory function, but no decision-mak-
ing power. More often than not, an unfavorable outcome of the patient’s plans
bring in its wake, at least temporary, a mini-crisis in the patient-doctor relationship.

The following case report illustrates these problems. A 17-year-old girl went
with her older sister on a 3-day camping trip with the Society for the Protection of
Nature. She made the acquaintance of a young man of 25 and fell in love with him.
She gave in to his insistent and exciting words, but was careful not to tell her sister
all that happened between the two of them. The man was from another town and
she was looking forward to his visit and telephone calls, which, however, did not
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materialize. This was her first sexual experience and she was quite naive. She be-
came alarmed when her period did not appear and was scared when the tests
proved her to be pregnant. She confided in her sister, who arranged for an abortion.
Her parents were unaware of what had happened and would have reacted violently
had they known. She became slowly more and more depressed, until some 3 months
after the abortion she was brought to the psychiatric clinic, but not before she had
made her sister swear that she would not tell anyone about the abortion. There was
a convenient reason, well understood by the parents and the neighbors: the ap-
proaching compulsory military service could be traumatic to a young girl from a tra-
ditional family. Since this reason was maintained in therapy there was naturally no
improvement, either as a result of anti depressive medication or as a result of psy-
chotherapy. After some 6 weeks she was referred to our day program, and it was de-
cided together with her to recommend release from the recruiting order. As she saw
how other patients were able to express their problems in group therapy, she was fi-
nally able to confide her secret to her therapist. As they worked through her guilt
and shame, disappointment, and fears, she improved. She got a part-time job and
decided to complete her matriculation at evening classes. Contact was lost for some
5 years, until she was again brought by her sister to the clinic in a deep acute depres-
sive state.

After her first depression she had apparently entered a phase of slight hyperac-
tivity. She easily completed her matriculation and entered university and obtained a
BA degree in economics. She was a good student, and her shyness was gone. She
was well liked by all, but she kept the boys at a distance. Then, one day, two prob-
lems came up at approximately the same time. First she applied for a job in a large
bank and had to fill out an application form, which included the question (which
appears on all such forms in Israel): Have you served in the army? The second
problem was her engagement to another student at the university. This was a reli-
gious boy who accepted her puritanical behavior without question; in the same way
he assumed that she was exempt from military service for religious reasons.

The girl came to the clinic in almost the same degree of depression as she has
been at the time of the first referral. She was confused because she did not know
how to handle the situation. She had practically been accepted for the job. Gener-
ally with women the fact of not having served in the army is not taken as seriously as
with men. But as she was released on medical grounds, the manpower department
asked for a medical certificate. The girl assumed that the psychiatric paragraph
would be detrimental to her chances. She would have abandoned her application
had it not been for the fact that her future husband had shared with her all the effort
of looking for a job.

Up to that time she had completely repressed from her consciousness the crisis
that had befallen her when she was 17. Now the feelings of shame and guilt vehe-
mently reupted. The weight of her secret and the feeling of utter helplessness turned
this girl almost overnight into a deeply depressed person. She informed her per-
plexed boyfriend that she was breaking up the engagement and that she was not go-
ing to go through with the application for work. In this state she was urgently
brought to the clinic. She was again hospitalized under the day program and was as-
signed the same therapist who had treated her 5 years previously. A good psycho-
therapeutic relationship was rapidly reestablished and since her anamnesis was
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known, an aggressive psychotherapy was begun, together with intensive psycho-
pharmacologic therapy. She recovered quickly enough to discuss rationally the im-
mediate and later steps she had to undertake. It was agreed that I would write a cer-
tificate for the bank, saying that at that time she had shown an acute stress reaction
to a personal crisis and the approaching military service. It was deemed medically
advisable that she should not be exposed to further stress, so an exemption from
military service was recommended. However, I would also point out that in the
meantime she had matured emotionally and had successfully completed her univer-
sity studies, which indicated that she was able to cope with stressful situations that
were within her control.

In my opinion this certificate is compatible with medical ethics and professional
integrity. It states the fact that this young woman was reacting to a serious stress sit-
uation when she was an immature girl of 17. If the date of her recruitment had not
been as close as it was and she had had, let us say,, time to finish her matriculation,
she would no doubt, have been drafted. If this had been the case of a young man, he
would have obtained a years delay and would have been mobilized, probably with a
reduction in profile. It was not necessary to mention the present crisis, which at the
time the certificate was wirtten was already tapering off and which was doubtless a
reaction to her feeling of helplessness. It was the direct consequence of her first cri-
sis, which she had repressed at that time, instead of working it through in therapy.

The therapist helped her to find a solution for the relationship with her boy-
friend. She realized that there was no way in which one could conceal her past rela-
tionship from her boy friend, but she could not bring herself to face the possibility
of telling him about her abortion, in the same way as she could not work out her
guilt feelings about it. Since the patient was absolutely determined about these deci-
sions, there was no mention of this fact in a talk with the couple arranged at their
request. When the acute problem was over, the patient again broke up the therapeu-
tic relationship. Two years later I met her at the bank where she was working and
she was married. If she should have the bad luck to have problems getting pregnant.
I foresee that she will be in for a third crisis.

In conclusion, we have seen that without resorting to lies, through careful word-
ing and in full agreement with the patient, the psychiatrist was able to write a certifi-
cate that was helpful to both sides. The bank added a clause to the employment
contract, limiting its responsibility in case of psychiatric illness and in turn received
an efficient worker. An attempt was made to use the crisis situation for emotional
growth by working on the patients neurotic problems. However, because of the con-
stitutional weakness of her personality she preferred not to deal with them.



The Psychiatric Case Register and Confidentiality

S.Schneider and R. Moses

Introduction

Sigmund Freud, in his 1905 paper reporting on the case study of a young hysteric
named Dora [6], stated that “now I shall be accused of giving information about my
patients which ought not be given.” Ernest Jones [9], Freud’s biographer, reported
that the editor of the Journal fiir Psychologie und Neurologie returned this paper on
the grounds that it possibly constituted a breach of medical discretion. Freud, not-
ing the sensitivity of the issue, elaborated in his prefatory remarks on the precau-
tions he had taken to protect his clients’ identity. Fifty years later, Stanton and
Schwartz [20], in their study of the mental hospital, stated: “. . . psychoanalytic prac-
tice was to use great care in protecting confidence ... on the general principle that
only the patient was to decide ...”

Since 1950 the statistical and epidemiological studies carried out by the Israeli
Ministry of Health have included the collection of data on psychiatric inpatients
[12, 13]. The requirement to provide data on hospitalized patients was enacted by
law in 1955 (Treatment of the Mentally 111 Act 1955) - and this with the full knowl-
edge that “this may infringe on the patients’ rights to privacy and confidentiality”
[13].

In this paper we propose to explore some problems inherent in the conflict be-
tween the need to report data on psychiatric patients and the possible abuses of
confidentiality.

Confidentiality and Psychiatry

With the recent proliferation of computerized data banks and the standardization
of data collection, the issue of confidentiality and psychiatry has been vigorously
addressed [7, 10, 18, 19]. The use of a unique identification number, while necessary
[13] has met with resistance because of the confidentiality issue [19]. Once the iden-
tity number is entered into a collection system and “that button is pushed,” all the
information that has been entered emerges. Selectivity of data is no longer a luxury.
The literature is replete with rationalizations and promises of “control of access . . .
through a sequence of passwords, identification codes, specific user name and
codes ...” [7]. However, in reality it is possible for a nonauthorized person to gain
access from a computer, even if by haphazard trial and error - “. . . any security sys-
tem can be breached and any cryptographic code broken ...” [7].

The need to report diagnoses involves risks other than the loss of confidentiality.
There are some clinicians who “fear that categorization is too constraining, or that
the patient is depersonalized, or that the thinking of the clinician becomes too
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fixed” [18]. There are others who are even intimidated by computerization [14].
Nonetheless, this does not inhibit the collection of data - it just allows us to make a
token expression of our feelings of guilt.

The moral/ethical issue of confidentiality has been addressed in order to show
an “inherent conflict . . . in the psychotherapeutic process with respect to the issue
of confidentiality” [16]. Engelhardt and McCullough [5] have gone so far as to state
that “unauthorized disclosure of information about patients would . . . be a form of
violence against patient autonomy.” Stone [21] is amazed that, while confidentiality,
is a crucial component of psychiatry, there are “few practitioners (who) seem to rec-
ognize the legal and ethical constraints imposed on confidentiality.”

Are those involved in mental health blind to the issues? Or is this “inherent con-
tradiction” left as an undefined problem? Two recent articles in the Israeli press [2,
8] have pointed out how legal authorities are concerned about protection of the in-
dividual’s privacy, while mental health professionals seem to be either less con-
cerned or lax. It is clear that since Freud’s time there have been major changes in
orientation regarding confidentiality.

Benefit vs Potential Harm

The collection of data on psychiatric patients has to be examined in the light of the
type of data being collected and how necessary they are. “The answer must depend
upon one’s definition of the purposes for which data is being collected* [18]. What
must be borne in mind is that, once collected data, run the risk of no longer remain-
ing confidential. People in a bureaucracy tend to talk; with computers, there are
greater dangers. We believe that the collection of data must be protected by law so
that we do not need to rely upon the judgment of the person in charge with respect
to how this information will be used or to whom it will be passed on.

Unless protection is forthcoming, people will continue to fear and may become
more afraid of undergoing treatment, in case they be stigmatized. “In order not to
jeopardize their immediate employment of future careers, civil service employees,
military personnel, corporate executives, politicians, and teachers soon learned not
to use their insurance coverage for psychiatric treatment” {4]. Unless the patient
feels protected, either he will avoid treatment or there will be “less than frank dis-
closure by the patient and thus he will seriously compromise the therapeutic pro-
cess” [5])

The argument that there must be disclosure in order to protect society has to be
weighed against the violation of the rights of the individual [16].

If we can allow people to undergo treatment without fear of being unduly stig-
matized, or of their rights being compromised, therapists will find it easier to give
information if someone is dangerous to himself or others. What we are now faced
with is the danger of the therapist overprotecting because society is underprotect-
ing.

Governmental bodies that fund mental health facilities force the divulgence of
information by threatening to cut off funding. In New York State the United States
District Court, Southern District, recently ruled that complete uniform case records
do not have to be turned over city or state agencies if “there is . . . some question as
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to whether adequate facilities presently exist to insure that access to this informa-
tion will be limited” [11]. Thus the ethics of confidentiality here takes precedence
over the requirement to divulge information - if adequate safeguards are not built
in.

The Child, Adolescent, and Stigma

Adolescence is an age of turbulence the transition phase between childhood and
adulthood. The adolescent cannot leave the quietude of childhood and enter adult-
hood without making a “big bang.” The method that the adolescent chooses to deal
with his internal turmoil is determined by, and will in turn determine, his psycho-
logical make up. He may free himself from inner tensions and pressures by acting
them out in an impulsive manner, or he may withdraw and avoid dealing with the
outside world. Neither extreme is healthy. What is clear is that the “storm and
stress” theory of adolescence implies turmoil that is transient. The adolescent looks
disturbed at the present time. But since adolescence is a fluid state, changes occur
rapidly. If we diagnose him and place his name on the computer, we expose him to
possible damage by society - even when his condition changes once he overcomes
the transient disturbance. The same problem exists with children. Their personality
is so changeable because it has not yet jelled.

Society should treat people on the basis of their level of function. As Freud stat-
ed, the essence of health is the ability “to love and to work.” If a diagnosis is already
in the computer, the individual’s future state of functioning is irrelevant. He is
stamped with a label without the possibility of change on updating.

In the classic Rosenhan study [15] it was shown that once a diagnosis is made,
one is stigmatized for life. To Rosenhan, this labeling rather than focusing on specif-
ic problems and behaviors “seems undoubtedly counter-therapeutic.”

Quite apart from the fact that the confidentiality of all those undergoing treat-
ment should be safeguarded, adolescents and children should be handled particu-
larly carefully.

The DSM-III (Diagnostic and Statistic Manual of the American Psychiatric As-
sociation [1] has attempted to separate the diagnoses of the disorders of children
and adolescents from those of the rest of the psychiatric population on the grounds
that one should make the least restrictive and least pejorative diagnosis possible in
the case of a child or adolescent [17]. A more extreme and stigmatizing diagnosis
can be made at a later date, if necessary. In the interim, the child or adolescent will
benefit from the least restrictive diagnosis.

It seems ironic to us that the Israeli Ministry of Health should have abandoned
in 1978 the DSM classification for the International Classification of Diseases
(ICD)[13] - even with its clinical modification to bring it into line with the DSM-III
(the ICD-9-CM) - since in 1980 the DSM-III came out with this important distinc-
tion between adults and children and adolescents. The DSM-III is quite specific
and clear regarding the transient quality of child and adolescent disturbance. The
philosophy behind this is an important factor to be reckoned with.

The child and adolescent have a whole life ahead of them - why close it off with
a potentially harmful diagnosis? There must be another way to handle children and
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adolescents. Maybe information on them should not be passed on? Maybe an on-
going review of their condition should be carried out? Maybe their files should be
sealed at a certain age, as in juvenile probation cases? These are philosophical is-
sues that must be worked out.

The Legal Argument

What should mental health professionals in Israel do in the present setup in order to
protect their patients and act both responsibly and legally? This will be examined
under two aspects.

Within Existing Law

Doctors have a number of duties to disclose and report. One general duty to report
hospitalization and dismissals of mentally ill people is laid down by section 9 of the
Treatment of the Mentally Il Act 1955. This information is to be held in confidence
according to section 28 of the same Act, yet there are at least three statutory excep-
tions to this guarantee. Under Israeli law, this information may be transferred, and
is indeed transferred, to the military authorities, and to the authorities responsible
for controlling both firearms licenses and driving licenses. In other words, doctors
who comply with the duty to disclose must know that the information may be trans-
ferred and used in these ways. In addition, doctors are under a specific duty to dis-
close if a person they are treating is, in their judgment, too dangerous to carry a gun,
or if a person they are treating should not drive a heavy public vehicle [section 12B
(a) of the Transportation Ordinance (New Version), as amended in 1979; and sec-
tion 11A (a) of the Firearms Act 1949, as amended in 1978]. The licensing authori-
ties in both cases ask the Ministry of Health for information, and such reports must
be given to these authorities. The mechanism is slightly different in the two cases.
The guns authority submits the names of applicants and the Ministry of Health is
under an obligation to disclose medical information. The guns licensing authority
then, presumably, uses its discretion to make a decision. In fact, however, a license
is regularly denied. The driving safety authority, on the other hand, has its own
access to the data in the Ministry of Health (and the security system). On the basis
of the data they have, they make a recommendation to the licensing authority. In
addition, both bodies have legal powers to require a medical examination of all ap-
plicants.

The general duty to report is more problematic, since it deals with hospitaliza-
tion and has a variety of purposes. There is no reason to think that all hospitaliza-
tion records are relevant to either driving or carrying a gun. In principle, the law
may be responsive to these dangers. In the case of guns, the official responsible for
the data has discretion as to whether or not to pass it to the licensing authority (see
section 11B (b) of the Firearms Act 1949). This discretion (as opposed to the duty to
deliver specific reports from doctors about the individual) may suggest that the
medical personnel in the ministry may make a judgment about the relevance of the
specific hospitalization record to the risks involved in this person’s carrying a gun.
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As an aside, it is both strange and revealing that there was no discussion in the
Knesset (Israeli Parliament) about this difference. The law was voted in with no dis-
cussion and no reservation; [DK volume 82, 4 April 1979, pp.2451-2452.] In the
case of driving licenses, the medical authority has discretion to see what the impli-
cations of the record should be. However, in fact it seems that these guarantees do
not work. It seems that discretion is not used in either case, that the disqualification
is sweeping, and that the transfer of information is not made selectively.

Section 33 (a) of the Defense Service Act (Consolidated Version) 1959 specifies
that the Minister of Defense may, in regulations, require that certain information
will be given to a clerk. The 1967 regulations under this section indeed detail a long
list of duties of disclosure. The ones which concern us are the duty imposed on the
individual himself to report illnesses for which he needed hospitalization or pro-
longed treatment (regulation 1 (A) 18); the duty of the Ministry of Health to report
dates and places of hospitalization [regulation 4 (cl)]; and the obligation on doctors,
psychologists, and employees of hospitals to give the army details about dates of
hospitalization, medical findings, results of tests, diagnosis, and operations, and the
course of illness and treatment given. The defense authorities say that they use these
data as “alerters” only, that they conduct their own examinations, and that they are
sensitive to the difficult issues involved. We know of no research that can substan-
tiate these claims.

Existing law, and the way it is enforced, is therefore a reason for uneasiness. The
doctor must, of course, do what he is obliged to under the law. Yet he should know
the possible uses of this information, and act accordingly. The doctor may, and
probably must, make disclosure of information conditional upon proof that the in-
formation is used discriminately and with discretion, and that those areas of discre-
tion provided for by the existing law should be effectively utilized to protect the
privacy and the liberty of mental patients.

The law says nothing about the way information which must be reported is to be
kept. It is thus possible to argue, even within the existing law, that the data should
be stored manually, and not be fed into the computer. Such an arrangement would
reduce the risks of leakage and abuse, and it seems appropriate for the type of sensi-
tive data we are discussing here. However, it is probably hopeless to make such a
demand, since the benefits of technology are so great that it is hard to believe they
will be given up. We should thus be as ready as we can to protect the data when they
are computerized, rather than spending our energies in fighting computerization.

Should Changes Be Made in the Law?

Firstly, administrative changes should be demanded and made at once so that the
existing legal framework can be used fully, in line with what has been suggested
above. Secondly, the duty to disclose, the liberty to pass on data, and the purposes
for which information may be passed on are drafted too broadly. On all questions
of disqualification, due process requires that all previous data will serve, at the max-
imum, as alerters, and that the individual should be given the chance to present his
own medical data, or to challenge the accuracy, completeness, and up-to-dateness
of the information and its relevance to the matter at hand. Individuals should be
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told what the reason for disqualification is and, upon demand, they should be enti-
tled to demand an independent examination and subsequently a decision on the
merits of their cases. This is especially true for driving licenses and for the military
record, which are of central importance to the chances of employment and with re-
gard to stigmatization generally.

The predictive value of psychiatric examinations is especially low in cases of
road safety and firearms usage. It is somewhat limited even in areas such as nervous
breakdowns in the army. The tendency is to use the existing record system to defend
society from those who may infringe upon it, by checking the mental health records
of individuals. In this process, data are treated globally rather than differentially.
This trend is likely to be strengthened in times of economic inflation, when re-
sources that would allow differential examination of people are not easily available.
While a few people may be appropriately disqualified, many will thus be inappro-
priately disqualified and discriminated against.

There thus seems to be a good basis for proposing that no data on hospitaliza-
tions should be computerized or added to any collection. The individual should be
required by law to disclose the required information when the applies for a gun li-
cense or is drafted, and it then is his responsibility to do so. The relevant authorities
can then verify these disclosures by independent examinations. In cases of actual
dangerous situations, the professional giving treatment must weigh and share the
responsibility. However, as long as society cannot yet accept this, information
should only be supplied if we can be sure that such material will be treated not glob-
ally and bureaucratically but clinically and differentially. We do not want to bring
about a situation where the therapist scales down the diagnosis and people will
avoid beginning (or continuing) treatment, or where they will avoid treatment in or-
der to avoid the stigma.

If all these modifications require too much manpower and investment, the
whole question of disqualification should be reopened and discussed. With the low
predictive value of mental health examinations, a strong case can be made for tak-
ing some risk of potential harm in order to protect the privacy and liberty of the
many. As mentioned before, if such measures are enacted, medical professionals
may be more willing to report the cases in which they believe there is potential
danger. Such selective reports might yield a better balance between the need to safe-
guard others and the rights of the individual seeking emotional help.
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Amnesia, Law, and Modern Psychiatry

M.S. Tropper, A. Avnat, and J. Wagner

In day by day dealings with people involved with legal proceedings (lawyers, police,
court officials), there is much evidence of a significant lack of basic knowledge of
memory problems among these professionals. Among the significant issues in-
volved in the relationship between amnnesia, law, and psychiatry the following
should be mentioned:

. Memory involved in the reconstruction by witnesses of events,
. Flashbulb memory,

. Involuntary memory,

. Semantic, episodic and repisodic memory,

. Hysterical amnesias,

. Confabulations

. Facial recognition

. Consolidation weakness of memory traces.

0NN W=

At the beginning of the twentieth century, William Stern [5], an outstanding psychol-
ogist, convincingly showed that memory problems have serious implications on le-
gal procedure. He was the first to draw attention to the problem of the unreliability
of testimony. The practice of the United States Supreme Court, the proceedings of
the United States Watergate Investigating Committee, the proceedings of the Ka-
han Commission of inquiry in Israel, and the files of many other legal procedures
studied by us show that memory and related issues of memory pathology represent
an underestimated area of great importance for law, medicine, and psychiatry. A
problem often encountered is the reconstruction of events by witnesses. In our con-
temporary world, full of stress and strain, road accidents frequently lead to legal
proceedings, which are almost always connected with the testimony of witnesses. In
order to illustrate and emphasize the topic we would like to ask: Do we really re-
member all the details of such complex events as road accidents?

Let us imagine that this or that accident happened in our presence. How will we
answer the next three questions, when asked by the police or during the court pro-
ceedings: How fast were the cars travelling? What length of time passed between
the sounding of the car’s horn and the moment of collision? How long did the acci-
dent take?

It is well known that people are rather inaccurate in recalling such details as
time, distance, speed, and duration of events. When the interrogator asks a person,
“How fast were the bus and the car going when they hit each other?” he will receive
one answer. However, if he changes only one word in the question and asks “How
fast were the bus and the car going when they crashed into each other” This leads to
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a higher speed estimation [3]. We used this example in order to emphasize that the
way a question is phrased can enormously influence the answer that is given. This
contradicts the opinion that in interrogation the anticipated answer is based only
upon the memory of a concrete event and independent of the circumstances of the
interrogation.

This is the place to mention that in analogous situations two kinds of informa-
tion which enter one’s memory play a role. The first is the information gleaned dur-
ing the direct perception of the original event, the second is the external information
supplied after the fact. Over time, information from these two sources may be
mixed in such a way that one is unable to tell from which source some concrete de-
tail is recalled. It has been shown that reproductive and recognitory memory are
both seriously affected by verbal labels, and consequently that verbal labels may
cause significant shifts in human memory. As a result of these and other conclu-
sions, the notion of the leading question in interrogation has been elaborated (Su-
preme Court Reporter, 1977, 3, Rules of evidence for USA courts and magistrates).

The USA Supreme Court decision concerning the case Simons v. US. 390, US,
377, 1968 reflects the court’s opinion and its awareness of the falibility of eyewitness
identification. In this decision it was emphasized that when an identification was in-
correctly conducted the witness was apt to retain in his memory the image of the
presented photograph rather than of the person actually seen during the event con-
cerned.

Our experience shows that every detail concerning the differentiation between
memory for faces and memory for the circumstances of an event should be through-
ly evaluated. There are cases when witnesses base their indictments on facial recog-
nition alone. The complexity of the memory of witnesses continues to be underesti-
mated, and therefore the assumption that conceptions and interpretations may be
based and built completely on the memory of witnesses is far from being correct.
Two aspects of the issue should be mentioned here. One is the intactness of the wit-
ness’s memory and accuracy in ecphoria, especially in elderly persons [6, 7]; the oth-
er is the bias induced by mugshots.

One of the concrete cases connected with memory, amnesia, and legal practice is
John Dean’s testimony before the United States Senate Watergate Investigating
Committee. It’s scientific significance is unique because the testimony protocol was
compared with the White House presidential transcripts, a factual secret record of
all conversations held in Richard Nixon’s oval office. When John Dean, the former
president’s councelor, described many meetings he had attended over a period of
several years, a series of questions were raised by the Senate Committee members.
The doubts were expressed in the principal questions: How much did he really re-
member? Was he telling the truth? How much did a human being who did not be-
long to the very rare group of mnemonists (people with outstanding memories, per-
sons possessing astonishing abilities to use mnemonic techniques in recapitulation)
really remember? And the question put by Senator Inowye of Hawaii, often cited in
the literature, “Have you always had a facility for recalling the details of conversa-
tions which took place many months ago” was typical of the doubts among the Wa-
tergate Committee members.

The judges of the Israeli Supreme Criminal Court of Appeal also dealt with the
subject of witnesses’ memories. In the case Cohen v. the State of Israel (file 950/80,
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page 568 of volume 36, part 3 we read: the judges saw the witnesses and did not be-
lieve them. The judges conclusion was based on the behavior of the witnesses dur-
ing testimony and their “exaggerated memory” for details. They reasoned that an
ordinary person would not have been able to recall these details after such a consid-
erable time had elapsed since the occurence of the event. The judges therefore con-
cluded that the witnesses were perjurers.

The importance of aspects of memory in testimony is clearly seen in the openly
published reports of the Kahan commission of inquiry (Israel 1982), where it ap-
pears that even highly responsible witnesses responded to questioning with “I can’t
remember”, but not with “I don’t know”.

In connection with the topic under discussion we would like to emphasize four
conceptual issues: first, that memory in stress situations is remarkably influenced by
“schemata” [1] for familiar events; second, that a person’s semantic memory should
be thoroughly differentiated from his episodic memory [11]; third, that memory dis-
tortions are often caused by the needs and the character of the individual [2]; fourth,
that in the interpretation of medicolegal cases specialists have to make a clear-cut
distinction between verbatim recall and memory for gist (of what was said, of the
underlying sequence of intentions). Specialists in our branch have already develop-
ed methods of assessment and apply these in the qualitative and quantitative evalu-
ation of memory and memories [10].

Both inquiry committees (Watergate and Kahan) raised among the specialists
concerned the problem of the nature of memory for conversations as one of great
importance. In this connection some pioneers in this field may be mentioned. Wil-
liam [5] Stern warned that even the memories of witnesses under oath should not be
trusted. Bartlett [1] drew attention more than 50 years ago to constructive and recon-
structive memory and recommended that they be given serious consideration. Tulv-
ing [11] emphasized more than 10 years ago the notion of episodic memory, involv-
ing the retrieval of individual episodes of one’s life, in contrast to semantic memory
(the store of facts, meanings and general knowledge). Neisser [4] mentioned the “re-
pisodic memories”, resembling screen memories, a set of repeated episodes, experi-
ences, and rehearsed presentations. What sometimes appears to be an episode actu-
ally represents a repetition and this is a phenomenon of underestimated importance in
the interpretation of the recollections of witnesses. Experience often proves that speci-
ficity in the recollections of witnesses actually depends on the repetitive factor per se.

Another legal issue connected with memory is the difficulty of eyewitness iden-
tification. Not rarely, eyewitnesses are asked to play the role of a tape recorder on
whose tape all the pecularities of an event have left a clear-cut print. Sometimes the
prosecution thoroughly searched for stored facts on this “tape”, trying to prove that
the “tape recorder” was and is made without taking into account age, physical and
mental state, signs of overt or latent so-called “organicity signs” typical for dement-
ing processes, affective disorders (various depressive states), manifold stress factors
[9], which together or separately influence the witness’s ability to recall the detailed
events. On the other hand, the defense points out that, there are “failures” in the hu-
man tape recorder and “empty intervals in the tape” and as a result of such a com-
plex interaction it becomes clear that the presumption that “every thing is perfectly
recorded in a human being’s brain and can be arbitrarily played back later” is far
from being correct and applicable in legal procedures.
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Recent achievements in research show that cognition and memory represent
complex information-processing mechanisms, and that consequently a person who
sees an accident or withnesses a crime, when asked later in a legal framework to de-
scribe what he saw, cannot call up an “instant reply.” A witness depends on his
memory with all its limitations. In our daily activities limitations of memory may
not be of such crucial importance. However, when one is a witness the inaccuracy
increases enormously in importance. Apart from the above-mentioned factors, a
witness’s memory is affected by:

1. Background,

2. Personal abilities,
3. Attitudes,

4. Motives,

5. Beliefs,

6. Environment,

7. Age-related factors,

such as time reaction, vigilance, attention, etc. Experience accumulated by special-
ists shows that there are factors which significantly limit a witness’s ability to give a
thorough account of events he once saw or to identify people who were involved.

Among these the following may be mentioned:

1. Insignificance at the time of the events that were observed,

2. Short observation time,

3. Poor observation conditions (darkness, distance, fast movement, presence of a
crowd).

The existence of such conditions were interfering at the time when the investigation
of Emil Grinzweig’s murder (1983) was conducted. Here we would like to mention
briefly two notions: stress and mental state. A person under extreme or even moder-
ate stress is a much less than a normally reliable witness, especially when things
happened so that the person’s own life was threatened and a strong physiological
reaction took place, e.g. sudden changes in blood pressure, breathing rate and oc-
curence of various cardio-vascular manifestations. In publications on research with
Air Force flight crew members it is reported that even highly trained persons be-
come poor observers under stress. Of no less importance are physical conditions,
difficulties in seing, hearing, etc. Among these factors, weakness of consolidation of
memory traces, confabulations, topographic memory disorders, amnestic aphasia,
transient global amnesia, and last but not least, the phenomenon for which we have
coined the name amnemophobia [8], it means the fear of loosing one’s memory,
should be mentioned.

Let us turn to another issue of importance - the legal and psychiatric view on
identification of persons. Often arrays of photographs presented to witnesses are
not throughtfully assembled. In cases when one item in the array of photographs is
markedly different in height, weight, dress, sex, or quality the likelihood that one
will be picked out is significantly greater. We should not forget that in many cases
arrays of photographs are like psychological multichoice tests. When the rules for
designing the test are ignored, its results become unreliable because the test design
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contradicted current scientific knowledge. For instance, if there are six photographs
the chance should be one in six that one picture will be chosen on the basis of guess
work. However, when the test was reduced, as in the often mentioned case of Ange-
la Davis, to four photographs, including three of the suspect, the probability that the
witness will pick out the suspect’s picture is not 1 to 6, but 3 to 4 (75%), regardless of
whether he had seen the suspect on the occasion concerned or not.

Let us examine an excerpt from the Israeli Supreme Criminal Court file 420/81,
volume 36, part 2, page 29 (Cohen et al. v. State of Israel), a case of burglary, attacks
on a policeman and use of a stolen vehicle. In this case the defense appeal was
based upon a wrong identification: the identification was made by only one police
officer. Judge Dov Levin (page 36) stated that “presentation of separate photo-
graphs to the witness led the witness to identify the person concerned not because
he was registered in his memory during the event’s perception but merely because
this and other photographs were not presented in the right order.” The judge stated
that after this photograph had become fixed in the witness’s memory every other
identification, even the most correct, would be useless in trying to change this.
Judge Levin’s conclusion was that “we must take care that the quality of the witness
should be observed in an objective way as much as possible in order to exclude any
external influences ... there is a great danger in identification by eyewitness be-
cause at the end such a testimony becomes an evidence of inrooting an external
opinion in one’s memory.” Therefore we can see that no test with photographs or a
lineup can be completely free from suggestion. Basic data on eyewitness identifica-
tion recommend that suggestions, hints, or pressure should not be transmitted to the
witness, but experience with criminal investigations in different countries often re-
veals abuses by zealous police officers.

The research on memory in legal procedures so far carried out justifies us in
writing the word “CAUTION” on every file where aspects of amnesia are involved.
On the basis of a professional approach we must seek to understand the factors un-
derlying the success as well as the failure of eyewitness testimony.

Another important issue is the “flashbulb memory”. Almost everyone in Israel
who is not too young remembers how and under what circumstances he first heard
that the Yom Kippur war (1973) had broken out. Almost everyone in the United
States will remember where and in what circumstances he first heard that President
John Kennedy had been assassinated. It should be emphasized that the matter is
not the memory of an event but the circumstances on first hearing the news about it.
The main features characterizing flashbulb memory are surprise, insufficient illumi-
nation, and brevity. Our experience shows that flashbulb memory has definite im-
portance for legal procedures, and therefore some of the notions, belonging to this
kind of memory should be mentioned. Important here are: 1. the place in which one
first learned about an event, 2. the ongoing activity which was interrupted by learn-
ing about the event, 3. the personality of the informant, 4. the affect aroused in oth-
ers, 5. the own feelings of the subject, 6. the aftermath and 7. the consequences.

Another interesting issue is the interaction between amnesia and disturbances of
consciousness. Loss of consciousness may be the cause of involuntary acts which
even leads to crimes. Such involuntary acts are often labeled “automatisms.” Pro-
fessionals concerned with the matter should bear in mind that amnesia could be the
result of disturbances in any of the stages of remembering:
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1. Failure to register,
2. Failure to retain,
3. Failure to recall.

There are two types of involuntary actions which are now recognized by law as ab-
solving from responsibility. The first type concerns “conscious” involuntary move-
ments, reflexes, and instinctive actions; the second type represents “unconscious
automatic actions” with no memory for the event. For medicolegal procedures
cases belonging to the second type bear more importance, namely head injury, post-
epileptic states, sleepwalking, organic brain syndromes, anoxia, drug intoxications,
etc. All these states should be taken into consideration, remembering that the cur-
rent law requires that to be convicted of a crime a person must commit a voluntary
act and must also have a guilty mind - mens rea. In other words, the defense of au-
tomatism warrants the presence of M’Naghten insanity rules.

The issue of amnesia is of interest not only for proceedings in the criminal
courts. Experience shows that civil courts encounter these problems quite often.
Amnesia is encountered in divorce cases, testamentary cases, contract cases, suits
for damages, management cases, etc.

In conclusion, we are aware that we have only touched here on the topic under
discussion. We wanted to draw attention to the legal issues of memory, amnesia,
and related topics and to point to the necessity of improving the basic knowledge of
memory problems among professionals. We feel that a contribution could be made
to the judicial system by implementing the latest achievements of memory research,
memory assessment, and memory understanding in the forensic decision making
process.
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E. Children and the Aged

Children’s Accidents: Psychological and Legal Dimensions

N.P.Sheehy

The consequences of accidents account for a staggering amount of human suffer-
ing. During 1979 more than 17000 people died in the United Kingdom from inju-
ries accidentally inflicted. During the same year more than 300000 road users were
involved in traffic accidents. The problem is an international one: over
1600000 road users were involved in fatal or serious traffic accidents in the Euro-
pean Economic Community during 1979. More than 5000 died from accidents in
the home in 1978. The accident rate among children is particularly severe, and acci-
dents constitute the single largest cause of death to children between the ages of 5
and 14 years. By comparison, few accidents occur in the workplace: there were
711 fatal work accidents reported in the United Kingdom in 1979. The dispropor-
tionately high interest which workplace accidents has attracted among psycholo-
gists is probably a consequence of the fact that industrial accidents have a conspicu-
ous political element. This encourages financial resources for research and preven-
tion. Psychological textbooks dealing with child development typically do not in-
clude a comprehensive analysis of child accidents.

There are a number of theories of accident causation which relate to industrial
injuries, but few indications as to whether these theories can be generalized to apply
to children’s accidents. The fact that most of these theories do not include an explic-
it treatment of developmental factors suggests that they are of limited value in un-
derstanding the etiology of children’s accidents.

Popular models of accident causation have tended to reflect deep superstitions
about the hidden meaning of catastrophic events in our lives. In this regard, popular
theories of accident causation have a similar history to folk theories of disease etiol-
ogy. Both were originally viewed as manifestations of evil. They have been subject
to rational analysis only in more recent times. Popular explanations for the vulnera-
bility of children typically assume that children’s accidents arise from heedlessness
and carelessness on the part of the child. Foot et al. [6] questioned parents, teachers,
police officers, and road safety officers regarding their attributions of responsibility
for children’s road accidents. They found that factors such as the child’s lack of at-
tention, impetuousness, unawareness of danger, and lack of road sense figured
prominently in attributions of responsibility. On average only 8% mentioned insuf-
ficient care and attention on the part of drivers. A study of attitudes toward child
and adult pedestrians by Sheehy [14] also supports the hypothesis that children are
viewed as relatively incompetent and heedless road users.

Evidence from field investigations of children’s perceptions of hazard and be-
havior in traffic does not support these attitudes. Sheehy [14] examined adults’ and
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children’s perceptions of traffic hazard using video sequences of routine street ac-
tivity as the stimulus material. Children were more conservative in their perceptions
of hazard than adults. Children were also more conservative than the adults expect-
ed them to be. In a study of pedestrian-driver interaction, Howarth and Lightburn
[9] found that in a majority of cases accidents were avoided by action on the part of
the child alone. This evidence supports the argument that adults ought to accept a
greater burden of responsibility when negotiating children in traffic. For the present
it is unlikely that they will do this because of the pervasiveness and strength of atti-
tudes which presume carelessness on the part of the child. Thus legislative changes
may have an important but potentially limited role in ensuring a more equitable dis-
tribution of responsibility along the lines envisaged in this argument.

Accidents and Blame

Few writers have explored why accidents have such a conspicuous moral character.
We offer the following explanation. Accidents are experienced as a consequence of
actions executed at a socially immersed level of awareness: by definition, accidents
are unexpected and unintended events [3]. When actions which are consciously
planned and deliberately executed yield unintended and unexpected results, these
are not normally regarded as accidents. For instance, failure to make the desired im-
pression would not be regarded as an accident. Thus accidents are defined by more
than expectancy and intentionality. Explanations of accidents typically address
context-based motives. Beginning with an intuitive and undefined concept of “situ-
ation” [1], then every action occurs in a spatiotemporal situation. Often actions have
deictic features which refer to the situation in which the action takes place. The con-
text of actions also includes sociological and psychological variables pertinent to an
understanding of the action.

Actions whose meanings are completely determined by their contexts have the
quality of having no meaning. This is because meaning implies choice. If observers
know in advance what an actor will do, then the actor’s actions offer no information
when executed. For instance, the fact that a pedestrian is seen to wait at the curb be-
fore attempting to cross the road seems quite reasonable, and all that needs to be
said about the behavior is that it is used in such interactions. It is not particularly in-
formative to insist on an explanation of its meaning above its use. However, “wait-
ing at the curb” contrasts with “not waiting,” and it is in the choice of waiting and
not waiting that the action has meaning. Consequently, one can go on and ask about
the meaning of each of the potential actions by contrasting it with its alternatives.

It follows from the notion of “choice” that meaning is, in principle, quantifiable
with respect to the probability of occurrence in context. This conforms with the idea
that the meaningfulness of actions varies inversely with the degree of expectancy in
context, and this is also the idea on which theories of information processing are
founded (cf. [I1]). Precise quantification of meaning depends on the capacity to
identify contextual features and their conditional probabilities, and it is very unlike-
ly that meaning can be quantifiable in this sense with precision. Nevertheless, re-
searchers have made extensive use of the concepts of objective and subjective prob-
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ability distributions, and their interrelationships have been considered important in
determining the probability of accidents [2]. Thus one can say that the tendency
toward moral blameworthiness is linked with the apparent meaninglessness of acci-
dents. Accident victims appear to break an obligation to maintain the social order
and show that their actions are meaningful. In the case of children developmental
immaturity shields the child from severe moral sanction, although the child can
nevertheless be held responsible for the accident. In the case of traffic accidents a
complicating variable is added: road users are encouraged to promote an atmo-
sphere of safety by acting as if other interactants were careless and hazardous.
Where accidents to occur this means that to establish their innocence individuals
have merely to prove that tehy were strangers to the accident. We would suggest that
adults more than children find it possible to distance themselves from accidents.
Children live in a world created and managed by adults. When accidents occur in-
volving children and adults, the adults will tend to find themselves in a stronger and
privileged position. Usually, it will be more difficult for the child to demonstrate the
adult’s guilt than vice versa (cf. [15]). The findings of Howarth and Lightburn [9] and
Sheehy [14] suggest that children are not as incompetent as adults often believe
them to be. Potentially, this evidence will expose the child to greater moral blame
and disadvantage the child still further. The legal system can play an important part
in ensuring that this will not happen.

Law as an Agent of Change

Foot et al. [6] have shown that neither police nor road safety officers place any em-
phasis on strengthening legal powers as a practical solution for reducing child pe-
destrian accidents. In contrast, legal measures are more often mentioned by parents
and teachers. This disparity suggests that those professionally involved in road safe-
ty doubt the usefulness of legislative changes, while parents and teachers are more
hopeful of their contribution. It is not clear whether the attitudes of road safety and
police officers are based on experience of the consequences of legislative change,
but parents and teachers clearly feel that not enough is being done in this regard.

Psychologists and lawyers who have considered the contribution of legislation
in a more comprehensive manner are inclined to share the optimism of the layman.
Howarth and Gunn [8] have proposed that some time ought to be devoted to a syste-
matic appraisal of experimental legislation through the courts. Howarth and Light-
burn [9] have proposed that the safety of protected pedestrian crossings ought to be
generalized to larger sections of roadway in residential areas. However, analysis of
pedestrian accidents reveals that, relative to their proportion of roadway, the area
on either side of pedestrian crossings is the most hazardous section of roadway (i.e.,
relatively more accidents happen here). These data raise doubts about the generaliz-
ability of legislative countermeasures which are geographically specific. They may
lead to a concentration of accidents in other sections of roadway (cf. [7]).

Presently, in cases involving careless driving, different outcomes will result de-
pending on whether the case is criminal or civil in nature. In criminal cases the
prosecutor is obliged to prove the case beyond reasonable doubt, but in civil cases
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the plaintiff need only establish a case on the balance of prohabilities. Thus it is eas-
ier for a plaintiff than a prosecutor to establish a case, and reciprocally a defense
which works in civil law is even more likely to work in criminal law. Thus children
who seek compensation for accidentally inflicted injuries will be more inclined to
pursue a case in civil than criminal law. Nevertheless, when faced with the necessity
of choosing between the testimony of an adult and that of a child, courts may be
more inclined to accept the statements of an adult. In order to redress this bias Ho-
warth and Gunn [8] have proposed a more technical innovation during court pro-
ceedings and argue for the introduction of the maxim of res ipsa loquitur (the thing
speaks for itself).

The evidential burden of proof refers to the obligation on a party to educe rele-
vant evidence pertinent to some fact at issue. Shifting she burden indicates the mov-
ing, during the trial, of the burden of proof from one party to another. The opera-
tion of the rule contained in the res ipsa logquitur maxim illustrates the shifting of the
burden. This is a rule of evidence which takes account of the fact that injury is often
inflicted during a course of events which suggest lack of care on the part of some-
one. However, the circumstances often make if difficult for the plaintiff to prove the
exact form which the carelessness took. If the circumstances are such that the plain-
tiff is unable to specify the exact cause of injury but can cite facts which allow a rea-
sonable inference of negligence on the part of the defendant, then there exists a pri-
ma facie case which it is for the defendant to rebut [10].

Shifting the burden involves much more than is overtly described in the maxim.
The obligation to prove a set of facts does not shift. The plaintiff may have an obli-
gation to prove one set of facts and the defendant to refute these facts. In shifting
the burden the plaintiff lays down his load and the defendant takes up a new load to
prove a different set of facts. Thus the moral and legal character of the dispute alters
appreciably. It is for this reason that Cross [4] and others disapprove of the intro-
duction of res ipsa loquitur in criminal law, although it is probably more acceptable
in civil litigation.

Using the legal system as an agency of social change raises issues beyond techni-
cal considerations. The courts may be required to take decisions which would be
better taken by other sections of the community. One cannot force adults to meet
their responsibilities toward children merely by providing legal guarantees. The is-
sues here are more fundamental and relate to attitudes and behavior toward chil-
dren and the status of children in society and law. The problem of children’s acci-
dents demands a strategic response in which education and information services
and medical, engineering, and legal systems can all play a part. An important obsta-
cle to the coordination of psychological and legal approaches rests in the nonequiv-
alence of certain psychological and legal concepts. This nonequivalence is demon-
strated in the legal concept of res gestae. Literally, res gestae refers to things done
relevant to the affair being considered by the court. Facts in issue before the court
are those facts necessary to establish or refute a case. Admissible statements must
explain the fact in issue. However, Curzon [5] and others have argued that the con-
cept of res gestaeis used as a blanket of respectability for a variety of legal courses
to which precise formulae cannot be applied. For instance, in the case of R.v. Be-
dingfield[12] X staggered from a room in which she had been with Y, with her throat
cut, exclaiming, “See what Y has done to me.” This statement was not admitted as
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part of the res gestae, since it consisted of little more than a narration of what had
happened. However, in the case of Ratten v. R.[13] a telephone call to an operator
by P, requesting police assistance, shortly before P was stabbed by Q, was held to be
admissible as part of res gestae. These decisions suggest that much evidence accept-
ed by psychologists as part of the res gestae might not be admitted by the courts.
The differences between legal and psychological criteria cannot be surmounted by
further empirical investigation. The two perspectives reflect different value assump-
tions which cannot be proved or disproved. There is an unavoidable dialectic be-
tween psychological and legal perspectives which must be addressed in the court-
room at a professional level. It should not be treated as a basis for inaction.

In summary, we have argued that one of the most significant aspects of acci-
dents is their moral feature. This feature has not received a level of interest appro-
priate to its importance. In the case of children’s accidents the child may find that
he is saved from moral blame but also isolated from justice. Psychologists have an
important role to play in assisting the courts to make fair and informed decisions.
There is an unavoidable conflict between the perspectives of law and psychology,
and neither can be proved or disproved through empirical inquiry. Both perspec-
tives reflect value assumptions. These assumptions can be identified and irregulari-
ties and inconsistencies remedied through joint contact.
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The Agony of Phillip Becker: Parental Autonomy Versus the Best
Interests of the Child

S.S.Herr

For seven years, American courts have struggled to decide the fate of a boy who was
born with Down’s syndrome. The internationally publicized case of Phillip Becker
seemingly raised a stark issue: the power of absentee parents to deny their child not
only life-prolonging medical treatment, but also any chance to live an emotionally
satisfying life. At its bleakest juncture, Phillip’s case appeared headed for tragedy: a
child in the grips of a strangling cyanotic illness, natural parents resistant to medical
advice, a court judgment affirmed by the California Supreme Court endorsing the
natural parents’ right to withhold treatment, and a prognosis that Phillip’s congeni-
tal heart defect might no longer be operable even if authorization for surgery could
be obtained. By shifting the case’s focus from parental neglect to a child’s beneficial
custody, Phillip’s advocates dramatically changed the legal, medical, and social out-
comes for this youngster and his substitute family. This chapter describes the re-
markable results of this case, and the discrimination it exposes. It is also a reminder
that the concept of parental autonomy can lead to radical decisions of noninterven-
tion that damage a child’s health, emotional development, and lifespan.

This litigation involving Phillip Becker has forced society to consider the value
of a retarded child’s life and the possibilities for such a child’s future. It document-
ed Phillip’s abilities as a mildly retarded 15-year-old to learn, to grow, and to give
and receive affection. It also revealed problems of low parental expectations and
conflicts of interests that can arise from the birth of an infant with Down’s syn-
drome. Ironically, Phillip’s natural parents would invest great emotional energy and
legal expense in waging a bitter custody fight over a child they never invited to their
home until litigation had begun [1].

Phillip’s plight is somewhat similar to the so-called right to life-prolonging treat-
ment cases. These cases typically involve the withholding of life-saving surgery or
nutrition from handicapped infants as a result of informal decisions made by doc-
tors and parents. In the United States, for example, litigation to save the life of Baby
Doe in Bloomington, Indiana, sparked a national furor. There the parents of a
Down’s syndrome infant refused to consent to the surgical correction of the infant’s
esophaegal defect. Although local prosecutors contested the parents’ decision, a tri-
al court refused to intervene. The state supreme court affirmed the trial court’s deci-
sion by a 3 to 2 vote, and the baby died before an emergency petition to the U.S.Su-
preme Court could be filed [2]. The meanest mass-murderer in the United States
would receive more due process than that.

The Doe and Becker cases are not all that exceptional, only better publicized
than other life-prolonging treatment cases. Studies at some of the most respected
medical centers document the numerous decisions to forego medication, nourish-
ment and other basic life-supports for handicapped children [3]. In addition, Wolf
Wolfensberger, a well-known psychologist and university professor, has examined
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the denial of medical treatment to handicapped adults, and described the resulting
loss of life as genocide [4]. Although that characterization may be overstated, it is
clear that the label of Down’s syndrome or mongolism - as the condition is com-
monly known - is one that raises the risk of stereotypical thinking and decision-
making grossly prejudicial, if not lethal, to the well-being of the individual so classi-
fied.

The life of Phillip Becker all too sadly illustrates this point. Within days of his
birth, his parents transferred him from the hospital to a board-and-care facility. For
the first six years of his life, he received little more than basic care. Even after his
transfer to another institution, he had no programs for education or therapy. Al-
though his parents were notified when Phillip was three years old of his ventricular
septal defect, they repeatedly refused to consent to corrective urgery. When Phillip
was six, they rejected surgery without considering the risks or consulting other phy-
sicians. When the boy was eleven, they again ignored medical advice warning of the
consequences for Phillip if surgery was not performed and the disease was allowed
to progress into its terminal stages. According to their testimony, the natural parents
would have authorized such an operation if either of their nonhandicapped sons
had had the same problem as Phillip. Indeed, their decision to deny heart surgery
for Phillip was motivated primarily by his mental retardation, and their fears that
Phillip might outlive them. As Mr. Becker explained: “The motivation for it had to
do with the fact he was retarded. In other words, if he wasn’t retarded, I don’t think
there would have been any question about the fact that he would have had the oper-
ation” [5]. If courts have any role in intervening to disturb parental autonomy, surely
Becker’s case cried out for intervention. In outspoken terms, his parents seemed to
view his life as having little appreciable value. When Mr. Becker was asked whether
he believed it would be better that Phillip were dead rather than alive, he answered
affirmatively.

In 1978, district attorneys, acting for the State of California, brought a neglect
petition seeking court approval for the surgery. The juvenile court, in a multi-fac-
tored analysis of the risks and the parental prerogatives at stake, found that the state
had failed to meet its burden of proof and dismissed the petition. The court of ap-
peal affirmed as a matter of law, and the U.S. Supreme Court declined to grant fur-
ther review [6]. Although commentators sharply criticized this elevation of parental
autonomy over the child’s best interests, state authorities were unwilling to pursue
Phillip’s case further [7]. Had this case not received national media attention and
provoked the intervention of new actors, Phillip might not have had another day in
court. George Will, a Newsweek columnist and a parent of a Down’s syndrome
child, criticized the injustices to handicapped children revealed by cases of this kind
[8]. Herbert and Patsy Heath, regular visitors to Phillip who would become his de
facto parents, came forward to befriend him and advance his medical, developmen-
tal, and emotional interests.

The Heaths also sought the assistance of attorneys and habilitation experts who
could present an alternate legal theory to the courts. Under California law, a court
can make an award of custody to a nonparent if this is required to serve the child’s
best interests, and the parents’ continued custody would be detrimental to the child.
Thus, unlike neglect actions the emphasis shifts from findings of parental unfitness
to findings of serious threats of detriment to the child.
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Guardianship of Becker succeeded because it emphasized that the harms inflict-
ed on Phillip went far beyond an untreated, damaged heart. In their evidence to the
superior court, clinicians clearly documented the injuries to his spirit, emotional
well-being, and capacities for living a full and independent life. The court’s opinion
recognized the profound emotional harm to Phillip when is natural parents decided
to terminate his home visits to the Heaths, the only experience of terminate his
home visits to the Heaths, the only experience of family life he had ever known.
Judge Fernandez cited evidence of further emotional trauma if the Beckers were to
carry out their threat of permanently separating Phillip from his psychological par-
ents by sending him to a remote institution. Finding that relationship a source of
protection, affection, and satisfaction of the child’s emotional needs, the court not-
ed that even its temporary interruption had produced signs of emotional distur-
bance (e.g., depression, fire-setting, running away, and sullenness) in Phillip. The
court also found educational detriments to Phillip’s development as a result of pa-
rental neglect or deliberate choice in denying him the opportunity for habilitation.
Finally, Judge Fernandez found that Phillip had not only suffered medical detri-
ment, but would suffer future medical detriment if left under the Beckers’ control
[9].

These findings and legal conclusions have been upheld by appellate judges. On
23 January 1983, the California Court of Appeal rendered a landmark decision on
the custody of handicapped children. The panel’s unanimous opinion affirmed the
child’s paramount interests, the guardians’ legal interests as psychological parents,
and the state’s interest in enforcing statutory rights to habilitation that must prevail
over a natural parent’s idiosyncratic but strongly held beliefs. As the court con-
cluded, “When a trial court is called upon to determine the custody of a develop-
mentally disabled or handicapped child ... it must be guided by such overriding
policies rather than by the personal beliefs or attitudes of the contesting parties”
[10]. Furthermore, the court strongly endorsed the concept of psychological or de
facto parental relationship, even when such parents do not provide day-to-day re-
sidential care.

The Becker case restores the doctrine of the best interests of the child to its prop-
er place. It shows that the presumption that parents act in their child’s best interests
can be overcome by a sufficiently strong objective and subjective demonstration of
harm to the child. Moreover, such findings of detriment need not stigmatize those
parents as neglectful or abusive. Nor is institutionalization alone a grounds for a
change in custody. As the appellate court stressed, it was not Phillip’s institutional
confinement but his parents’ calculated decision to abandon him emotionally that
justified this shift in custody. The court also referred to the Beckers’ “passive neg-
lect” of Phillip’s medical condition as evidence of possible future reoccurrence of a
dangerously passive approach to his future medical needs.

Phillip Becker has finally found a home. He now attends a public school, using
public transport, and is making progress in living a life which is as normal as possi-
ble. After long years of struggle and anxiety, his psychological parents could obtain
diagnostic medical procedures for him. Cardiologists had feared that delayed medi-
cal treatment would mean denied medical treatment. Miraculously, when a cardiac
catheterization was finally performed, surgeons discovered that his condition was
still operable. On 28 September 1983, doctors at the University of California Medi-
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cal Center repaired a hole between the pumping chambers of Phillip’s heart. Phil-
lip’s recovery has been complete and he is now firmly a part of a family that sought
to adopt him [11]. In January 1985, the adoption of Phillip Becker Heath finally
took place.

The responsibility for this agonizing case cannot simply be laid at the feet of nat-
ural parents. There is something fundamentally wrong when a 2-day-old infant can
be deposited in a board-and-care home, when such prolonged institutionalization
can be based on narrow clinical advice, when affluent parents can have such a child
maintained at state expense, when state social workers make no effort to free him
for adoption, and when effective interventions come not through the state’s attorney
but through the lucky combination of determined and caring surrogate parents, pub-
lic-spirited lawyers, and professional associations that wanted a child to live his life
to its fullest promise. In averting tragedy and ending harm to a single child, the
Becker case poses a challenge to professionals to aid many less fortunate children.

It is urgent that the medical and legal professions join together, internationally
and in our respective countries, to take effective action to prevent such tragedies -
the diminution or destruction of innocent lives. This action may take many forms:
education clinicians and parents as to positive expectations for disabled persons,
setting humane standards, enacting model legislation, providing informed advoca-
cy for disabled children, and increasing the capacity of child welfare agencies to
find new homes for unwanted children [12]. Parental autonomy must not be a li-
cense to bury a child’s vital best interests.

Notes: * Associate Professor, University of Maryland School of Law. B.A. 1967,
Yale College; J.D. 1970, Yale Law School; D.Phil. 1979, Oxford University. The
author was of counsel to the amici curiae American Association on Mental Defi-
ciency, Association for Retarded Citizens of the United States, Association for Re-
tarded Citizens - California, and Protection and Advocacy, Inc. in Guardianship of
Becker, 188 Cal. Reptr. 781 (1983).
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The Child in Court

S.Tyano

In the Bible, as well as in history, many quarrels between brothers or relatives culmi-
nate in murder or in violent death. In the past, as in the present, jealousy between
brethren or nations have often ended in bloodshed. Yet there is but one sacrifice of
Isaac, as the Bible relates it in Genesis 22. Much has been written on the significance
of this attempted sacrifice and on the symbolism it carries. However, from the tradi-
tional Jewish interpretations we may distill the message: “No more sacrifices of
children laid on the altar of various gods for religious, mystical, ritualistic, or other
purposes serving parents or other adults.” The timing of the ram’s appearance em-
phasizes the necessity of obeying God’s order not to spill the child’s blood. For even
God does not demand such an enormous sacrifice; even he cannot order the sacri-
fice of a child, because man has preeminence above beast and child above adult.
Why? Because among all mammals, only man’s child undergoes such a relatively
lengthy development, during the various stages of which he is unable to defend
himself and his personality. It is precisely on the occasion of the attempted sacrifice
of Isaac that the notion of the “child’s well-being” was born.

It follows that we must institutionalize our social rules in keeping with the laws
of nature and evolution. In the administration of our social institutions in general
and of law in particular there must be different standards for children than for
adults. This difference resides first in what we may expect of children’s contribu-
tions to the legal process and, secondly, in the significance for and impact on a
child’s future when he is called to appear in court as a witness.

In regard to the first point, since Piaget’s works on the child’s cognitive develop-
ment, we know that the cognitive development is no less important and decisive
than the biological, the emotional, and the social development which were known
about before then. During the various stages of his development, the child random-
ly grasps objects in the same manner by which he relates to the natural laws of bal-
ance and facts about life and death. Since his capacity of abstraction develops grad-
ually, his grasp of events taking place around him is developmental. The same ques-
tions posed at ages 6,9, or 12 years will elicit different answers according to the stage
of development.

As to the second point, we know today that emotionally charged events at an
early age may result in traumatic fixations with repercussions on the future develop-
ment of the child. However, with prompt and correct action the effects of these
events can be reversed much more easily in children, than in adults.

In my opinion, with respect to children, both axes of development must guide
the legislative approach or, at least, they must be taken into account when a child’s
testimony is required in court or when a legal verdict involves a child’s fate on such
issues as we shall discuss in this chapter.

About 2 years ago, I was present in court when a boy about 8 years old was
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called as a witness to give contributory evidence to that of a state witness - his own
father - in a drugs trial. The police needed the boy’s evidence in order to convict an-
other drug smuggler. The child was asked questions about the weight of drugs, the
kind of scales used, etc. During this trial, I tried to explain the huge disproportion
between the child’s cognitive capacity to evaluate objectively such data as he was
questioned about and the weight attributed to his evidence. The boy was not even
aware of the rules of operations and seriation which are among the most basic con-
cepts of intellectual functioning. When I concluded my statement, the judge asked
me whether I was implying that the child was lying as a witness. This made me real-
ize at once that all my explanations had been in vain. Everyone knows that when a
child hits the table that fell upon him or declares that sky and earth meet at the ho-
rizon line, he is just dealing with the facts as he sees them, although his “truth” and
our “truth” are not identical.

The judge’s task is to evaluate in court to what extent a child is telling the truth
or whether he understands the meaning of punishment - and according to this eval-
uation, he will decide upon the child’s credibility and capacity as a witness. In so
doing, he is putting himself in a position where even psychiatrists would hardly dare
place themselves and then only after carrying out specific cognitive tests.

What are a judge’s qualifications in this matter? Is there a Faculty of Law whose
curriculum includes Piaget’s laws of cognitive development? Does a judge’s legal
training endow him with the capacity to evaluate such cases? Above all, when and
where could he have studied the moral development of children and their internali-
zation of social values according to their stage of development?

The evidence of this 8-year-old boy brought a verdict which sent a number of
adults to prison. Did anyone investigate the impact of this experience on the child
or consider the moral values internalized by this boy and the significance they
would have for him when he reaches the point of understanding - when he will re-
alize the weight his evidence carried?

Adults and adolescents are equipped to consider the significance of their
answers when giving evidence and to appraise each answer properly before voicing
it, particularly because they can weigh the moral issues and assess the importance of
their answers. Are we entitled to place this burden on the shoulders of a 8-year-old
child?

Until the age of adolescence, children should be excused from such judicial set-
tings, both because we lack sufficient knowledge regarding the extent of their devel-
opment, and because we are still inadequately informed about the significance of
the residuum which this experience might leave with them: guilt feelings, a sense of
omnipotence, etc.

A further problem arises when a child is examined by an expert for the purpose
of establishing the degree of invalidity due to injuries sustained in an accident. I was
recently asked to examine a little girl and give a psychiatric opinion about her case.
I was the ninth doctor to examine her and not the last one, and this was 2 years after
the accident.

Whom are we serving? Is this what is called “the best interests of the child” - in-
hibiting the repression of the trauma, a manifest antitherapeutic act; removing the
parents’ motivation to repress the trauma until the completion of the judicial pro-
cess? I have even seen cases prolonged for 4 or 5 years after the trauma. It is evident
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that the ambivalent situation 1 have just described makes is totally impossible for
the therapist to help the child. Why is it not possible for the law to give priority to
juvenile cases?

Children have a better capacity for adapting to injury than adults. When this
kind of trauma is fixated at an early age, the change produced is more fundamental
and will cause more future damage. A sapling starting its growth in a crooked direc-
tion will continue to grow in distorted ways. But a sapling which has grown into an
upright tree, if injured, will develop a single crooked branch while its trunk remains
erect. Adults have stronger compensation mechanisms at their disposal.

My third field of concern is divorce. Much has been written about the “child’s
good,” with all efforts being directed toward a better development, in the best of
conditions, for the child. But what happens in reality? Each of the parents presents
his own arguments, witnesses, and experts. The child is tossed about from one ex-
pert to on other, each one in turn striving to favor the party by whom he was re-
tained, and thus to extract from the child incriminating data against the other par-
ent. And in trials where expert opinions are presented regarding the same act of the
same scenario, the two opinions are often polarized. Then, and only then, does the
court decide to appoint an expert on its behalf who will arbitrate on the matter . ..
and the whole process is back to square one.

Every meeting between the psychiatrist and the child has an impact. The psychi-
atrist and the analyst determine attitudes during every examination in whith they try
to elicit evidence against papa or momma. Can this remain without impact? The
same psychiatrist who reports and exhorts on the impact and the therapeutic effect
of one session with a child can obliterate this consideration when he is retained pro-
fessionally.

Why is it that only in matters of sex and morality has a body of youth investiga-
tors been established to stand between the child and the court? Are sex and morality
the only aspects which have succeeded in bringing the judicial system to begin to
understand properly what is authorized and what is forbidden when dealing with
the well-being of a child? Could it not be that only in an adult’s imagination to mat-
ters of sex take priority over relegating a child to live with only one parent - father
or mother? Are we not projecting our imaginary world on the child’s imagination
and enshrining this projection in judicial procedures?

In order to meet the law courts’ needs for learned opinions, whether regarding
injuries sustained or divorce disputes, permanent professional multidisciplinary
teams should be appointed whose members would devote part of their time to this
sole function. They would be the only ones authorized to provide expert opinions
and submit them in court. Such a multidisciplinary team would be appointed by the
court with professionals from the specific scientific field as consultants. The picture
thus obtained would be objectively for the child’s own good.

To get the best professionals to devote their expertise to this matter, it would cer-
tainly be possible to oblige both parties in conflict to provide learned opinions of
this kind. Decent fees, befitting the professional level we strive for, will help the
court obtain speedy, objective, and high-level answers.

In conclusion, I think that for his own good the child must be totally exempted
from the necessity of appearing in court. Children’s interests require priority to be
given to cases involving a child in damage law. Let us restrict the honour of appear-
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ing in court to adults and allow our children to go on exercising their imagination
for “trials” at school or in youth clubs, as we all staged in our childhood or adoles-
cence on various subjects for goals which were literary or ideological. Let us not
tamper with the enriching and gratifying emotional experiences of the young. Let us
not destroy their imagination and so many fantasies and legends in order to punish
an adult offender. Even when a court appearance is justifiable, the child’s vulnera-
bility may produce sequelae whose significance has not yet been properly investi-
gated.

Thus children should not be seen or heard in court. In cases of invalidity, the
child should undergo medical and, if necessary, psychological examination only
once and then be left to children’s occupations, games, and books, interacting with
friends, or just to daydreams and fantasies. A child’s experience with the law should
be purely theoretical while he internalizes the rules of society according to his own
individual maturation process.



The Female Adolescent “Borderline”:
Psychiatric Disorder, Intellectual Anomaly, or Both?

S.Schneider

1 Introduction

The use of the descriptive term “borderline” has in recent years been applied to a
multitude of clinical entities. Confusion centers around its exact definition and
whether we are dealing with a psychiatric or intellectual label. It is the thesis of this
chapter that there exists, in addition to a psychiatric disorder and an intellectual
anomaly, a condition that has elements of both. We will focus on the adolescent girl
in this paper, as with girls the condition masks itself in a cloud of emotional compli-
cations, whereas with adolescent boys the major focus may move into the “crimi-
nal,” antisocial realm. Thus the condition of the adolescent female begs for treat-
ment and the behavior of the adolescent boy is met with controls. This may reflect
society’s double standard: in this case the female gets the better deal.

2 What is a “Borderline?”

2.1 Psychiatric Disorder

In 1959, Melitta Schmideberg wrote the first article on the “borderline” to appear in
a psychiatric textbook [14]. Schmideberg, the daughter of Melanie Klein, was a psy-
choanalyst and was involved in treating criminal offenders. Her definition of the
borderline was of “a clinical entity . . . bordering

1. On normality

2. On the neuroses

3. On the psychogenic psychoses
4. On psychopathy.

It contains elements of any, and sometimes all, of these entities” (p.398). This defi-
nition left enough vagueness to encompass almost any type of personality distur-
bance that could not be more clearly defined or subsumed in another disorder.

Over the years this psychiatric syndrome has received considerable attention in
the psychiatric/psychoanalytic writings of Otto Kernberg [10, 11], Michael Stone
[18], and James Masterson [13]. The syndrome had gone through a variety of labels
including: latent schizophrenia, transient schizophrenia, borderline schizophrenia,
and narecissistic character disorder. The latest edition of the Diagnostic and Statisti-
cal Manual of the American Psychiatric Association (DSM-III, [1] lists a separate
personality disorder, the borderline personality. Previous psychiatric classifications
did not list a separate entity called the “borderline.”
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Regardless of the treatment method that is advocated, there seems to be unan-
imity on the descriptive features of this psychiatric syndrome.

The DSM-III [1] states (p.321):

[The syndrome involves] instability in a variety of areas, including interpersonal behavior, mood
and self-image . . . Interpersonal relations are often intense and unstable, with marked shifts of
attitude over time. Frequently there is impulsive and unpredictable behavior that is potentially
physically self-damaging. Mood is often unstable ... A profound identity disturbance may be
manifested . . . There may be problems tolerating being alone, and chronic feelings of emptiness
or boredom.

This definition is usually reserved for individuals over 18 years of age. In those
younger than 18 the childhood/adolescent disorder called “identity disorder” may
be diagnosed. The DSM-III [1] gives the following definition of identity disorder:
“...severe subjective distress regarding inability to reconcile aspects of the self into
a relatively coherent and acceptable sense of self. There is uncertainty about a vari-
ety of issues relating to identity . . .” We tend to use the term borderline personality
disorder even for those under 18 years of age because the disorder we see is usually
too severe to fall in the category of identity disorder.

2.2 Intellectual Anomaly

In 1916, Terman of Stanford University revised the Binet-Simon Scale for measur-
ing intelligence. This instrument, the Stanfort-Binet, became the standard test for in-
telligence testing. Terman stated: “All who test below 70 1. Q. . .. should be consid-
ered feeble-minded” ([19] p.79). This cut-off point of an IQ of 70 has stood the test
of time and has been incorporated into numerous state education laws. The DSM-
II1 [1] states: “Significantly sub-average intellectual functioning is defined as an IQ
of 70 or below ... an IQ of 70 is considered to represent a band or zone of 65-75”
(p.36). Thus we see that an IQ of below 70 signifies mental retardation.

When we speak of borderline intelligence, are we talking of scores slightly above
70 or scores slightly below 70? The DSM-III [1] has a special category called “bor-
derline intellectual functioning.” This is for “an IQ in the 71-84 range” (p.332).
However, “the differential diagnosis between borderline intellectual functioning
and mental retardation . . . is especially difficult and important when certain mental
disorders co-exist” (p.332). It is very hard to tease out exactly what the person’s in-
tellectual capabilities really are when a psychiatric/ psychological condition is also
present.

An additional issue to contend with in this realm of “intellectual anomaly” is the
social/cultural factor. Here we include “inadequate emotional and intellectual
stimulation in economically and educationally deprived families . ..” [9]. Franken-
stein [7] contrasts three different types of “retardation”: actual retardation, retarda-
tion due to social factors, and retardation due to cultural factors (pp.80-85). His
thesis is that secondary retardation can mask or distort primary retardation; one
may be diagnosed as “retarded” when in reality a correction of social and/or cultur-
al factors can significantly improve intelligence.

When we add to all this the maternal deprivation studies of Spitz [17] and Bowl-
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by [3-5], we see how intelligence is affected by the familial climate. This only com-
pounds the underlying emotional component, which is festering as a result of early
maternal deprivation/rejection.

3 Problems in Treatment

It is our thesis that in treating adolescent females who have been characterized as
borderline females, we are dealing with borderline intellectual functioning and a
borderline psychiatric syndrome. Therefore, we have to take into account the psy-
chological personality factors that have gone into “creating” this problem.

The separation-individuation process that occurs in the young child has been
described by Mabhler [12], following the study of Bowlby [3]. We see what problems
may occur later in life if the initial bonding or attachment between mother and child
was defective. This defect may leave a fixation point that may be triggered off at the
onset of adolescence [2]. Blos [2] describes the adolescent who acts out having erup-
tions due to regressive pulls back to childhood dependency and safety. This he calls
the second separation-individuation process in adolescence. Masterson [13], on the
other hand, feels that the acting-out in adolescence is a result of the fear of aban-
donment which is precipitated in the borderline who has not yet worked through his
first individuation process.

Since we are dealing with a personality component, we are faced with deeply in-
grained, maladaptive traits. The person “masks” (cf. Latin, persona, actor’s mask)
his real emotions and feelings, and instead of adaptive personality patterns devel-
oping, we see “engraved” (cf. Greek, character, distinctive quality, from charassein,
to scratch), rigid pathological systems.

Borderlines have difficulty with appropriate socialization skills. They need a
supportive, therapeutic, “holding” [20] environment. This milieu must provide lim-
its and controls while taking into account their special needs [15]. The borderline
has been missing a stable, warm, consistent set of persons in her life. Therefore, “the
one thing that has a bad effect on a borderline patient is weakness and detachment”
([14] p.407). There must be clear lines of authority, so that the adolescent realizes
who is in control. While the control dynamic is the most difficult aspect of treating
adolescents, in this particular disorder it is of crucial importance. However, this
control cannot just be wielded indiscriminately. The adolescent must feel that she
has a hand in the therapeutic process. Treatment in a therapeutic milieu involves a
combination of rules that must be followed (rigid controls) and rules that are negotia-
ble (elastic controls).

While control systems in a therapeutic milieu are necessary, we must remember
that a borderline cannot fit into a rigid system. We need to help her with her difficul-
ties in object relations, defiance of rules and routine, and mood instability. All of
these are results of the difficulties in the mother-father-child triad.

We cannot expect to fill in all that is missing or distorted. This takes time, pa-
tience, and a willingness and ability to be flexible and tolerant. Flexibility is just as
difficult for the therapist. Supervision and introspection are very important in order
to help the therapeutic personnel free themselves from their countertransference
feelings. This is especially true in the sexual sphere. The acting-out and seductive
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potential of borderline females create many problems for the therapeutic milieu
staff [16]. It is important that the restitution of the narcissistic imbalance should not
be at the expense of the “giving” therapist. The therapeutic relationship should not
be reminiscent either of one with a possessive, dominating parent or of one with the
rejecting parent. A therapeutic balance is necessary in order to reach and treat the
borderline.

The borderline we have described, combining a borderline intellectual syn-
drome with a borderline psychiatric syndrome, manifests difficulties that are similar
to those of the learning-disabled adolescent with minimal brain dysfunction adoles-
cent.

These may include some or all of the following:

1. Inability to process and adapt to varying levels of sensory stimuli; this may lead
to “overload” and behavioral disorganization

. Destructive behavior - to ward self and/or others and/or objects

. Restlessness; short attention span; low frustration tolerance

. Difficulty in tolerating even mild amounts of anxiety

. Difficulty in accepting change - especially change in identification figures

. Difficulty in judgment; dichotomy between own abilities and society’s expecta-
tions.

AN AW

All of these difficulties must be taken into account in order for us to treat this bor-
derline syndrome. “To influence the patient, we must approach him both intellectu-
ally and emotionally” ({14] p.411). This means reasoning with the adolescent - not
an easy task when the level of insight may be low. The adolescent must be motivated
for our treatment. The milieu that we offer her must be, in her eyes, better than the
milieu she has come from. The relationship and “attachment” will be what will hold
her in the therapeutic milieu.

Our aim in treating these borderlines is to strengthen their ego in order to with-
stand the onslaught from the id [8] and to avoid weakening the defense mechanisms.
We must be careful in our interpretations. The adolescent will recognize that a
warm, supportive, consistent milieu is her opportunity for growth and change. It is
our job to make her use that milieu.
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Legal Problems in Current Geriatric Psychiatry

M. S. Tropper, A. Avnat, and J. Wagner

In recent years, due to demographic trends, the rapidly growing branch of clinical
psychiatry named geriatric psychiatry has become a very important field. Among
the various issues with which geriatric psychiatry deals are the legal problems of
elderly patients with mental disorders. These problems are at present on the agen-
das of different national and international forums - of psychiatry as well as of ger-
ontology and geriatrics.

This chapter is based on the analysis of the legislation of various countries with
respect to admission (institutionalization, hospitalization), relocation, discharge,
and other related issues. At the same time our presentation is based on clinical ob-
servations and interviews with different interested professionals (physicians, law-
yers, psychologists, administrators, nurses, social workers), patients’ relatives, and
the patients themselves.

Compulsory Institutionalization and Hospitalization

Most aged patients agree to come into a hospital, geriatric center, or old people’s
home when this becomes necessary. Some of them, however, do refuse, causing a le-
gal problem. The question is raised whether this objection is a result of a psychiatric
disorder and represents a serious danger to the patient’s health and life or to the
safety of others.

There is a widespread tendency of settle old people in geriatric centers and old
people’s homes, and within these geriatric institutions in permanently closed,
locked departments, units, and wards against their will in some cases, when these
patients manifest cognitive or behavioral disorders. The current Mental Health Acts
do not permit compulsory admission even of old people with personality disorders,
but experience shows that neurotic and situationally disturbed old people (diagnos-
tic labels rarely used in geriatric psychiatry) are sometimes compulsorily settled in
“closed” frameworks without sufficient legal medical reasons, and without the
agreement and knowledge of a psychiatrist. This not only represents a violation of
law, but often has a serious impact upon the patient’s cognitive level, and leads rap-
idly to a deeper and more rapid cognitive deterioration. Professionals working in
the field of geriatric psychiatry are often confronted with the fact that the role of the
psychiatrist remains underestimated in the decision-making related to the issue of
primary importance.

We are sorry to say that in many cases we have seen old people with short-term
behavioral or cognitive disorders who were unnecessarily detained and deprived of
the right to free communication. When the reasons for the resettling of a person are
psychiatric (cognition, behavior), the decision-making should not be given into the
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hands of general practitioners, specialists in internal medicine, or even geriatricians.
Although he must take into consideration the results of the geriatrician’s investiga-
tion concerning the patient’s physical state, the psychiatrist (or geropsychiatrist) is
the only authorized specialist for the proper psychiatric assessment of the patient’s
psychopathological state and the professional interpretation of behavioral anam-
nestic data. This includes the evaluation of the true psychopathological syndrome
and the prediction of outcome of sometimes even short-term, transient psychotic,
hypopsychotic, or subacute confusional states.

Even in emergency cases, when it is not always possible to obtain the opinion of
two physicians, one of which must be a psychiatrist, the admission of an old person
in a closed geropsychiatric setting (“locked unit”) should be limited to 3 days, dur-
ing which the patient should be seen by a psychiatrist. This is in order to avoid
harming the patient’s health and violating of the patient’s rights.

Confidentiality

We often encounter cases where the failure to observe the patient’s and his family’s
rights causes many troublesome psychogenic traumata. We often forget that some-
times among our geropsychiatric patients there are people who are well known in
society, and that by violating confidentiality and leaking information about a pat-
ient’s present mental state we may cause serious damage to his adult children, other
relatives, and colleagues. Therefore, we are deeply convinced that confidentiality in
geriatric psychiatry should be preserved in all areas except those where information
needs to be given to others, that is, in cases where with holding knowledge would
constitute definite harm to the patient or those near to him.

Legal, Moral, and Ethical Aspects of Sex in Old Age

The legal, moral, and ethical aspects of sex in old age constitute an issue of serious
importance, which is underestimated and often neglected. Among the staff of geri-
atric institutions, including geropsychiatric ones, stereotyped attitudes toward sexu-
al behavior in old age continue to dominate. Segregation by sex in nursing homes
has a negative impact upon the patient’s state and daily activities. The issue of sexu-
al activity even in old age demands proper attention and understanding. The right
of an old person to marry or remarry should be preserved. If he is still in possession
of his facultes and able to understand the meaning of what he wishes to do, he
should be allowed to do it. However, the approach of the staff should be correct and
individually based. Staff members should be brought by continuous education, in
service and out of it, to better understanding and to a proper tolerance toward sexu-
al arousal in elderly people. Ethics demands that the current, sometimes anecdotal
approach of the staff members of become geriatric centers and institutions become
more realistic and modern.
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The Right of Residents of Geriatric Centers and Old People’s Homes
to Free Movement

The right to leave the institution for a definite time (hours, sometimes one or more
days) can not be restricted or limited by reason of age. If an old person is in posses-
sion of all his faculties and his physical state is satisfactory, and if he has loyal rela-
tives, the administration of the home should make it possible for him to come and
go freely. In the case of patients under geropsychiatric observation and treatment,
the psychiatrist remains the specialist responsible, and must reach a decision on the
matter on the basis of past and present psychopathological evaluation. This deci-
sion should serve as the basis for the policy adopted by the administration of the in-
stitution.

The Authenticity and Credibility of the Information
Supplied by Relatives Concerning Old People’s Behavior

Our long experience shows that although parents carry a great burden of responsi-
bility for their children’s safety, adult children unfortunately do not always show the
same feelings of responsibility toward their aged parents, not to mention other rela-
tives. In this connection the issue of “power of attorney” in geriatric psychiatry is
worth mentioning. Geropsychiatrists encounter cases where relatives misuse old
people, who are persuaded one way or on other to sign documents giving them the
right to dispose of their property on a legal basis. One should bear in mind that the
information supplied by relatives may be (a) objective and truthful; (b) subjective
and false; or (¢) intentionally dishonest. When doubits arise, the information suppli-
ed should be verified in the interests of the person under treatment before any medi-
colegal decision is made.

The Right of the Elderly Patient to Refuse Treatment

The right to refuse treatment upheld should be except in those cases where, as a re-
sult of impaired judgment, the patient cannot practically be the decision maker in
the matter. This issue also concerns terminal cases where the patients’ relatives de-
mand that supportive treatment be discontinued. In the field of geriatric psychiatry
this especially concerns cases of severe atrophic brain processes (primary degenera-
tive dementia according to DSM-III), when persons become deeply impaired in
their mentally vital functions, namely in the so-called highest brain functions (per-
ception, memory, insight, judgment, orientation, decision-making, and others). Un-
fortunately, specialists working in our field encounter such individuals, whom one
of us (M. T.) has defined as “physically alive but cognitively dead” (International
Symposium on the Dying Human, Tel-Aviv, 1978, Abstracts volume, page 59). In
our opinion all these rights, and their legal-ethical implications should be discussed
individually in every case. The decisions should be made by a commission compris-
ing three physicians, including a psychiatrist; a psychologist; and a social worker. ,
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The Role of the District Psychiatrist with Respect to the Field of Geriatric Psychiatry

In day by day practice the District Psychiatrist’s office at present has responsibility
for geriatric psychiatry. Current statistical, epidemiological data show that more
than 65% of residents of geriatric centers and old people’s homes are suffering from
some kind of mental disorder. There are strong medicolegal grounds for the exten-
sion of the authority of the District Psychiatrist to cover all geriatric institutions in
his district.

Restructuring of Geriatric Institutions

In order to overcome the serious legal problems mentioned above, there appears to
be a strong necessity to change the existing structure of departments and units in
geriatric centers. Our experience indicates that in every geriatric center where there
are more than 200 residents, an intermediate between the open and closed geropsy-
chiatric departments should be planned and implemented promptly.

Conclusion

We have touched here only on some of the issues of legal and ethical importance in
the field of geriatric psychiatry. We are fully aware of the existing difficulties in geri-
atric psychiatry and their legal implications. One of the unresolved problems is the
issue of diminished responsibility of old people with mental disorders in current
legislation. Another unresolved problem can be defined as “ambiguities in the no-
tions of normality and abnormality in old age,” which are of paramount importance
in geriatric psychiatry. This lack of clarity is due to the pecularities in the differential
diagnosis of cognitive changes and behavioral patterns in “normal brain ageing”
and in the course of “pathological brain ageing” processes. However, the main
problem the geropsychiatrist encounters is and remains the one of involuntary insti-
tutionalization and relocation. The crucial question is whether within geriatric insti-
tutions, where there are thousands of geropsychiatric patients, an old person may
be taken by force from his habitual setting and placed in a permanently and strictly
locked (“closed”) department surrounded by a 2-meter-high fence, in a building no-
body apart from the staff can enter or leave. Sometimes a person spends months
there or even longer. Such a transition, if undertaken without a psychiatrist’s agree-
ment or without the District Psychiatrist’s decision, represents an involuntary relo-
cation and, legally speaking, a violation of civil liberties.

This practice, which exists in some countries, is far from being in conformity
with current Mental Health Acts, and there are two reasons for this.

1. The geropsychiatric aspects of the day by day activities of geriatric institutions are
away from the supervision and away from the sphere of interest of the Mental
Health Departments of the Ministries of Health and Mental Health Administra-
tions in different countries.
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2. There is a significant lack of clarity in the law and in the interpretation of the cur-
rent Mental Health Acts with respect to old people with mental disorders.

It is our strong belief that the problems discussed here are urgent, and there is noth-
ing more frustrating for us than that there should be a lot of talk, of the restriction of
the freedom of the middle-aged mentally ill while it is forgotten that the matter is
much more severe when it concerns the elderly mentally ill, for whom even a short
restriction of freedom causes a much more severe social isolation, which in turn
leads to a very rapid, often irreversible cognitive deterioration.

Geriatric psychiatry, its needs, demands, and specific issues, is closely related to
current legal problems, and therefore all these aspects should be regulated on a
proper judicial basis. Patients with mental disorders, regardless of age, should be
equal in their rights before the law.
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Iatrogenic Syndromes and Disharmony in the
Doctor-Doctor Relationship

M. Torem

Introduction

A recent survey by the Center of Health Services Research and Development of the
American Medical Association reveals that the number of group practices among
American physicians more than doubled between 1966 and 1980 (from 4287 up to
10762). The greatest period of proliferation in group practice occurred between
1975 and 1980 [1]. Moreover, the survey reveals that, contrary to the case in the early
years of group practice, which were characterized by multispecialty groups, this la-
test growth in group practice among physicians occurred among single-specialty
groups.

Impressed by the report of these changes, one may wonder, however, what rele-
vance it has to patient care? This chapter will focus on one aspect of these changes,
namely, the changes in the doctor-doctor relationship as a result of group practice
and its effect on the care of the patient.

Let us take a look at some differences between the traditional solo practice and
the “new” group practice as they are seen in the private general hospital. Under the
solo practice system a patient admitted to the hospital has one physician, usually his
general practitioner or internist, who has cared for and treated him for years prior to
the hospitalization. The workup in the hospital is initiated and conducted by this
primary care physician. If consultations with a specialist are indicated, they are re-
quested by this primary care physician, who coordinates all people and efforts in-
volved in the care of “his” patient, and the patient knows well who “his” physician
is and who all the others are.

In the group practice mode, even in the outpatient setting the patient may not re-
ceive continuity of care, since he may see different physicians at his outpatient vis-
its. When admission to hospital is indicated, the patient is admitted under the name
of the group of physicians, which may include eight or more doctors. He may be ad-
mitted by one doctor and every day another, different, physician may make the hos-
pital rounds and make important decisions pertinent to the patient’s care in the hos-
pital. Some of these physicians will be seeing the patient for the first time, and their
attitude and approach to patient care and the practice of medicine may be different
from those of the physician who made the rounds the day before. The patient who is
faced by a series of physical and psychological investigations thus also has to face a
daily change of doctors.
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Clinical Syndromes

The following case reports will illustrate the various clinical syndromes that may re-
sult from the lack of harmony in the team of doctors involved in the patient’s treat-
ment. These syndromes are clearly iatrogenic and naturally put extra responsibility
on the physician to prevent or correct them.

Case 1: “Helplessness and a Sense of Abandonment”

J.M. was a 25-year-old married man who was admitted to the hospital for evalua-
tion and treatment of a severe swelling of lymph nodes in the neck. The diagnosis
was metastatic squamous cell carcinoma originating from the left maxillary sinus.
The patient was shocked by the diagnosis and was determined to do anything to
fight for his life. He decided to stop smoking and wanted to learn self-hypnosis to
achieve this goal. A psychiatric consultation was requested by the attending inter-
nist. The patient was found to be hypnotizable and was highly hopeful that he
would achieve full control over the smoking habit. He even believed this would im-
prove his chances of responding to the treatment for his cancer. He was taught self-
hypnosis and found it to be a very good method to reduce tension and achieve a
state of relaxation.

On a follow-up visit 2 days later he was found to be distressed, anxious, some-
what depressed, and confused about his immediate future. He reported that he had
been seen by a consultant radiotherapist, who recommended radiotherapy as the
treatment of choice. Later in the day he had been seen by an oncologist, who recom-
mended adding chemotherapy to the treatment. Both consultants wanted to start
the treatment the very same day, and one of them, according to the patient, told him
he should not stop smoking now because he would be under a lot of stress and
probably needed to smoke. The following day the patient was seen by a surgeon,
who recommended surgical removal of the swellings in the neck, to be followed by
radiation. When asked how he was going to make his decision the patient commu-
nicated a sense of loss and confusion and stated that he had many doctors but did
not know who his physician was. He wanted to discharge himself from hospital.

A quick intervention by the liaison psychiatrist included a meeting of the attend-
ing internist and three of the consultants with the patient. The treatment options
were discussed, the patient had a chance to ask clarifying questions, and it was de-
cided that the primary attending internist would coordinate the patient’s care. No
treatment decisions would be made or communicated directly from the consultant
to the patient without a discussion with the coordinating attending internist. The
patient’s mood improved dramatically and he agreed to stay in the hospital for
treatment.

This case demonstrates how disharmony and lack of direction and communica-
tion in the medical team may lead the patient to confusion, anger, and a sense of
feeling lost and abandoned. Moreover, it demonstrates how quickly intervention
can be effective in ameliorating the patient’s problem.
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Case 2: A Depressive Paranoid Syndrome

A 45-year-old married woman and mother of three was admitted to the hospital for
an elective hysterectomy for a fibroid tumor associated with abdominal pain. The
operation was performed the day after admission by the physician who had ex-
amined her in his consulting rooms. After the operation, it was implied by the physi-
cian’s assistant (who assisted during surgery) that there had been additional find-
ings. When the patient indicated her desire to know what they were, the physician’s
assistant responded by saying that it was the responsibility of her physician to dis-
cuss them with her. The patient became anxious and began to imagine that the “ad-
ditional finding” must be cancer. Her sleep that night was disturbed. The following
morning she experienced abdominal pain more severe than ever before, and inter-
preted this to mean that this could be cancer after all. She could hardly wait for the
visit of her doctor that day. She was then surprised to see a new doctor entering her
room, introducing himself as a partner of the doctor who had performed the opera-
tion. He told her that he was covering rounds that day. The patient welcomed him
politely and asked about the additional findings made in the course of surgery. She
was disappointed to learn that he knew nothing of the details, since he had not been
present at the operation and the patient’s chart still lacked the surgery report. He at-
tempted to allay her fears by the usual “Don’t worry” and “If it were something seri-
ous the doctor would have made a point of telling you by now.” After the morning
rounds the patient became more depressed and suspicious that the doctors were
hiding the truth from her. She refused to cooperate with the medical student and
resident who came later to take a full history. She said that she would not be a
“guinea pig for doctors” and asked them to leave. Only on the third day after sur-
gery did the patient learn that the additional findings mentioned earlier by the phy-
sician’s assistant were multiple fibroid tumors and endometriosis.

Although she experienced some relief, she continued to be suspicious, and suf-
fered from insomia and poor appetite, which interfered with her recovery. A psychi-
atric consultation allowed her to tell her story and encouraged her to ventilate her
emotions. She gradually recovered emotionally and physically. This case demon-
strates how, when group practice is carried out without a clear leader-coordinator,
there may be poor communication among the doctors in the group and discontinu-
ous patient care, which may affect the patient’s recovery. In this case, in response to
ambiguity and confusion the patient developed a clearly iatrogenic paranoid syn-
drome, a condition previously described by Wanck [2] and Cavenar [3].

Case 3: Paranoia and Confusion

R.L., a 58-year-old insurance agent who was admitted to the hospital for the treat-
ment of an acute myocardial infarction, developed a “sundown” syndrome involv-
ing marked diurnal variation in sensorial state. At night he had the usual delusions
accompanied by paranoid thinking, seeing himself in a garage and being threatened
by strangers. The cardiologist requested a psychiatric consultation. It was found
that this was his second myocardial infarction, and had occurred only 3 months af-
ter a double bypass of the coronary arteries.
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As part of the therapeutic approach, it was agreed with the consulting physician
that the patient would be told that the reason for his confusional state was due to
enzymes and other intracellular substances released from the infarction area that
were reaching the brain. The patient was satisfied with the answer, since for some-
one with his personality structure control by intellectual knowledge was significant
in maintaining mental balance.

The following day the patient was seen by a partner of the first cardiologist and
by a resident. The patient told them with a smile that he felt much better because he
had finally received a satisfactory answer enabling him to understand why he was
getting so confused at night. However, they looked at one another and immediately
corrected him, saying that this explanation had not yet been satisfactorily con-
firmed and that no scientific studies had been undertaken to support it. The answer
they gave was simply: “We do not know why,” and “Let’s not make a big deal out of
it ... what is important is to get your heart in good shape.” That night the patient
developed a confusional state accompanied by delusions that he was being kept in
the hospital to be experimented on as part of a scientific study. He then proclaimed
that he had never really had a heart attack, and pressed to discharge himself from
the hospital.

This case shows the effects of disharmony in the team of physicians on the treat-
ment of the patient, illustrating that the patient’s confusion and helplessness may
sometimes be a mere reflection of the condition among the team of doctors treating
him.

Case 4: “The Patient Without a Doctor”

E.T., a 48-year-old white married woman and mother of three grown children, was
admitted to the hospital for an evaluation and treatment of intractable angina (chest
pain). She had a full evaluation and workup, which included repeated ECG and a
24-hour halter monitor for arrhythmias. She was seen on rounds every day by dif-
ferent doctors who were part of a five-member group practice team.

She was referred by one of the team members for consultation to evaluate the
psychosocial aspects of chest pain and to suggest treatment. Before the patient was
seen by the psychiatric consultant it was reported by the nurses that she became
very hostile toward the physician and nurse and insisted on leaving the hospital. It
was learned that the patient was getting different messages from the various doctors
she saw. Each of them gave her different and inconsistent explanations for her chest
pain.

When asked who her doctor was she pointed out that her real doctor was back
where she lived, and that though she had many doctors coming in and out, she did
not really know which one was in charge and truly was her doctor.

This case shows how a medical group without a leader or coordinator may re-
semble an orchestra without a conductor. Although each player may be of the first
quality, disharmony may very well result. In addition, this patient developed a sense
of abandonment, like a lost child without a parent.
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Case 5: “Too Many Cooks Spoil the Broth”

A 57-year-old man, a respected member of the community with high socioeconomic
status, was admitted to the hospital for reevaluation and possible treatment of a sin-
gle liver metastasis. The primary lesion was a cancer of the colon, for which the pat-
ient had had a hemicolectomy 5 years earlier.

Since the patient also suffered from diabetes and with a cardiologist and a di-
abetologist was requested hypertension, consultation. One of these consultants was
concerned about the patient’s symptom of paresthesia and numbness in the legs
and decided to call for consultation with a neurologist. The oncologist who origi-
nally sent for the cardiologist and diabetologist was not aware of this new consulta-
tion. The cardiology group consisted of five partners, the diabetologist’s group of
three partners, the oncologist’s group of two, and the neurologist’s group of two
partners.

The patient was reported by the nurses to be withdrawn and quiet, hardly talk-
ing, which for him was very unusual behavior. A decision had to be made as to what
type of approach to take in his treatment, whether to give him chemotherapy, adopt
a surgical approach, or use radiation. The patient was by nature an active, aggres-
sive, hard-driving, decisive man. He had personally built up a chain of businesses.
In the hospital situation at this time, he could not make the necessary critical deci-
sion as to which line of treatment should be carried out. He exhibited hopelessness
and helplessness. When asked who his physician was he mentioned his family phy-
sician, whom he had known for many, many years, who had transferred him to the
specialist but since then had not been involved and had hardly visited.

This case demonstrates a number of points, first that a patient may be “bom-
barded” by the attentions of many physicians, consultants, and their partners, all
eager to help and use their sophisticated knowledge and techniques, but that with-
out coordination all their talent may not only be wasted but may even affect the pat-
ient negatively and produce iatrogenic effects. The case also demonstrates the inval-
uable role of the family physician, who in his absence was greatly missed by the pat-
ient. His absence was a loss to the entire medical team.

Discussion

A number of issues are illustrated in common by these cases. First is the fact that
these patients suffered unecessary anguish resulting from acts of commission or
omission by one or another of the number of physicians practicing in the system
providing the patient’s care. This is what makes it iatrogenic in nature. The word is
made up of two words, iatros, meaning “physician” in Greek, and genesis, meaning
“origin” in Latin. The literature on iatrogenic syndromes is rich in reports and
studies of side effects of drugs, diagnostic tests, surgery, and radiation therapy.
However, very little has been written on iatrogenic syndromes stemming from a
faulty doctor-patient relationship or from disharmony in the medical team or the in-
stitution.

The cases presented show how these iatrogenic syndromes originated from frag-
mented and discontinuous care. Coherence and continuity of care were clearly
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lacking. What it continuity of care and what are its effects on patient care? A dic-
tionary definition of continuity refers to an uninterrupted unceasing succession of
things [7]. In the medical context continuity of care can be defined as the extent to
which a single physician manages and coordinates the health care and needs of a
patient. This definition has been supported by Sussman [8], Breslan [9}, Bice [10],
Roos [11], and others. Continuity of care is referred to by the Royal College of Gen-
eral Practitioners in Britain in the role specification for the general practitioner, with
the stiputation that patient care is to be “primary, continuing and personal” [12]. It is
generally accepted today by such writers as Becker [13], Heagerty [14], and Alpert
[15] that continuity of care is a necessary attribute of personalized and high-quality
health care. Continuity of care contributes to a better doctor-patient relationship,
reduction in relapses in cases of chronic illness, and a reduction in the number of
unnecessary diagnostic procedures and hospitalizations. The lack of continuity in
the patient’s care contributed to the sense of abandonment that some of the patients
felt, and specifically to the feeling of not having one pyhsician who could be called
“my doctor.” All this contributed a great deal to the ambiguity in doctor-patient
communication and the lack of clarity and the presence of much uncertainty in the
patient. Facing this situation in addition to the regular stresses of the hospital envi-
ronment may precipitate a paranoid reactive syndrome. Heilburn [16, 17] described
a population of people who, when given affectively charged ambiguous informa-
tion, defended against the anxiety of uncertainty by adopting delusions with which
to organize the information. This may very well be the mechanism for the develop-
ment of a reactive paranoid syndrome of a iatrogenic nature in cases 2, 3, and 5. Any
syndrome which is iatrogenic in nature puts a heavy load of responsibility on the
physician and the health care system. The old Hippocratic dictum: Primum non no-
cere (First do no harm) is strongly applicable. The physician owes it to his patients
and himself to prevent and correct iatrogenic disorders in all circumstances, at all
times.

Suggestions for Treatment and Prevention

The cases presented in this chapter are not rare or unusual. I believe that they repre-
sent a situation which has to be corrected. What can be done about it? The follow-
ing are some suggestions.

It is necessary to improve the channels of communication, both among group
practice members and between the group and other physicians or other members of
the health care team who are not physicians. This can be improved by having each
group of physicians elect a medical director whose function will be to coordinate,
communicate, and make sure that continuity of care is practiced in the group. This
will increase the opportunity for personal doctoring, and not only will the patients
be more satisfied but the primary care physicians may very well feel more fulfilled
in their work. This idea was also expressed in Britain by Grey [12] from the Royal
College of General Practitioners. More awareness of such iatrogenic syndromes
and how the physician’s behavior may affect the patient’s illness, recognition of the
vital role of clear communication among doctors and between patient and doctors,
the establishment of continuity of care, and the appointment of a medical director
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to ensure communication and good continuity of care issue will improve the current
situation and prevent many other such iatrogenic syndromes in the future.
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Ego-Structural Milieu Therapy in the Conception
of Ammon’s Theory of Dynamic Psychiatry

D. Griepenstroh

Ammon [5] writes,

Dynamic psychiatry can be seen as a chain of endeavors to understand more and more exactly,
with the help of theoretical concepts, what is actually happening in therapy, to develop hypothe-
ses which make it possible for the therapist to act purposefully and systematically and to learn
from what he does.

“Milieu treatment,” wrote Ammon as early as 1959 [1], “is as old as the human race
and is based on the idea that people can be changed through people and environ-
mental factors.”

These two central thoughts of Ammon are, as it were, the cornerstones of this
chapter, the purpose of which is the description of milieu treatment in Ammonism.
Because of the limit which is set by the length of such a chapter, this is a rather diffi-
cult task, especially because two different, interdependent levels have to be consid-
ered.

Roughtly speaking, I have these two levels in mind:

1. The sphere of practical treatment, i.e., the answer to the question “What is hap-
pening in dynamic psychiatry under the heading of milieu treatment?”; and,
linked with it (b)

2. The answers to the further questions “Why does just this happen and not some-
thing else?” and “How is what is happening to be understood ?”. This is the level
of theory.

To give you a list of all that is happening in our school under the heading of milieu
treatment would, to my mind, be beside the point, as would an elaborate, theoretical
presentation of the topic, which would involve not only the concepts of illness and
of health, but also the models of development and personality in our school, our
theory on therapy, and our treatment methodology.

The main point of dynamic psychiatric milieu treatment is the holistic ap-
proach: what the patient actually does and what the therapist actually puts into
practice from what he has learned is of less importance. What really counts is the at-
titude of the therapist, the seriousness of his interest in the patient, his readiness to
try hard to make contact and keep contact with the patient, and his ability to give
the patient what Ammon calls “social energy.”

Thus milieu treatment is anything but the performance of a special work pro-
gram, but rather, as Ammon says, the structuring of the whole day together with the
patient in terms of an individual treatment plan which is adapted to the diagnosis,
ego-structurally differentiated, and open to change in the course of treatment. The
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structuring of the day also involves the structuring of the milieu. As Ammon writes
[6], the task is to establish a social energy field within the therapeutic, group dynam-
ic context.

To illustrate my point, I want to give an example (cf. [8]). K., a schizophrenically
reacting patient who had passed through a number of traditional mental hospitals,
had been at our hospital for some time. He mostly kept away from group activities,
considering himself to be the saint of all saints, so that it was not necessary for him
to speak to normal people. The only person whom he accepted at this time and
whom he, at the behest of his God with whom he had a secret union, had declared
sacred was Dr. Ammon, the chief counsellor of the hospital. K. would wait for Am-
mon’s arrival, meet him in the hall, deeply bow in front of him, and greet him in a
reverential manner. Ammon would stop to meet him and would bow even lower
and just a bit more reverentially, so that K., by turns, would try to surpass Ammon’s
gesture of reverence. When the point was reached that K., who was rather well
rounded and had never really been keen on physical exercise, was unable to bow
anly lower than Ammon, he threw himself flat on the ground - and so did Ammon.
Now K. could no longer maintain the seriousness of his reverence: it had become a
game and both of them had to laugh about it. The game served as a bridge to estab-
lish contact. They helped each other to stand up again: their relationship had be-
come a real one. Both of them had enjoyed the game. It might be added that K. had
been in psychiatric hospitals since adolescence (at the time of the incident described
here he was 40 years old), and that until this time he had refused any kind of contact
either with the staff or with other patients.

As a vital aspect of the milieu therapeutic field, Ammon [2, 3] stresses that it
must be a real one:

First, the aim is to offer the patient the opportunity of making new experiences, within the set-
ting of the therapeutical milieu and through the direct interaction with the therapist; very often
he will experience a successful interaction for the first time, which will give him a positive atti-
tude towards his own existence.

However, a therapeutic situation can be real only if all the people working with the
patient behave as real people rather than being reduced to just the doctor or just the
nurse and performing their specific functions in an intellectually shut-off way.

Ammon [3] writes,

The therapist becomes the direct partner of the patient in his present life situation. He becomes
one of the most important factors of the patient’s life at the given moment. So, with regard to the
interaction between therapist and patient, milieu treatment is an active, direct therapy. The inter-
pretation of the conflicts and of the behavior of the patient is only a secondary task of the thera-
pist who works with the patient in the therapeutic milieu. He reacts to, and interprets, the actions
and the conflicts of the patient first and above all through his direct response. So, with regard to
verbal, analytical interpretation, milieu treatment is an indirect therapy.

In order to be able to perform this task, all the members of the staff need the sup-
port of a team, i.e., of a group in which they can freely give vent to their feelings,
where everybody can safely question the work of his colleague as well as being
questioned about his own work, a group in which each member feels he is taken
care of. The more the team is able to support its members emotionally, the more ef-
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fective will their therapeutic work be. From this it follows that the structuring of the
team and the group dynamic work with the team is the most important aspect of
milieu therapeutic work as a whole (cf. [1, 2, 3]).

Of course, the patients are an essential topic at the team meetings. In particular,
seriously ill patients - Ammon speaks of a spectrum of archaic ego illnesses (cf. [2])
- often behave very differently in different situations and toward different people.
Therefore, it is the task of the team meetings to find out the healthy ego components
which every patient has, however ill he may be. It is necessary to find them, to en-
courage them, and to work with them in order then to be able to deal with the de-
structive components of the patient’s personality. This approach to working with
the patient has been called and described by Ammon as “ego-structural work”
(cf. [4]).

Milieu treatment, in particular, allows man to develop and to unfold as a whole
being, in all his essence, with all his abilities and aptitudes, but also within his limits
in terms of talents and intelligence. He can try out constructive behavior, give vent
to destructive feelings, and let deficits become apparent. He can do all this simul-
taneously at various places within the group dynamic context. The task of the team
meeting is to collect together all impressions to form one picture - a kind of jigsaw
puzzle consisting of parts which seem to have no relation to each other, but out of
which a perspective can be developed with and for the patient, a perspective which
it will be the concern of all to realize.

Milieu treatment, to my mind, is the central element of the methodology of treat-
ment in dynamic psychiatry as a whole. Here what Ammon calls the “social ener-
getic field” becomes obvious, and it is also characterized by the holistic principle,
which means that man is seen, treated, and understood as a whole being.

This is not my only concern in this chapter, however. In accordance with Am-
mon, I understand the criminal offense as a symptom marking out the offender as
mentally ill. I regard the criminal offense as nothing else but a specific form of man-
ifestation of psychic disturbance, as an expression of specific suffering, as the result
of the lack of opportunity for development in the life history of the delinquent.

Mentally ill people are often put into mental hospitals; criminal offenders are
put into penal institutions. In the Federal Republic of Germany the penal institu-
tions are often preferred to the mental hospitals by the people concerned. This,
however, is not so much an indication of the high standards of the penal institutions
as of the absolutely degrading conditions in some of the mental hospitals.

The purpose and the aim of both kinds of institutions really ought to be one and
the same: to help people find their constructive potential, and perhaps to activate
some hidden potential in them, while at the same time dealing with their destructive
and deficient personality components. In both cases milieu treatment could provide
the framework for those people who have been excluded from society and go on ex-
cluding themselves to find their way back into society, not as adjusted people who
keep silent, but rather as independent-minded personalities.

Some people might consider me an idealist who knows nothing about reality.
However, I am of the firm conviction that much more is possible than is actually
done. This, to my mind, is a question of morals, of the morals of those who let the
prison system continue and new prisons be built: it is a system organized on the ba-
sis of resignation and fear. And I think, we must also question the professional eth-
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ics of those scientists who analyze and fragmentize man and forget that he is a com-
plex and synthetic being in interaction with his fellowmen.

Werner Miiller [9] writes: For the acid of the analyst eats away the flesh from the
bones.

The naked, stark terms of theory face us with something uncanny, something not just incompre-
hensible, but ghastly, something which is as akin to the dissecting-room of the physician as to the
destruction wrought in the laboratory of the physicist . . . since the intellectual reduction of real
life, a harmless play of the few in the beginning, has paved the way for the juggernaut of the ma-
chine age of modern times.

The question of how much this attitude to life endangers our very existence as hu-
man beings on this planet is now no longer raised only by scientific outsiders, espe-
cially, since our existence is not only threatened from a biological point of view. The
question of how to reintegrate into society the so-called fringe groups, to which
both the mentally ill and criminal offenders belong, cannot be separated from the
question “Into what kind of society are we goint to reintegrate them?”

Berthold Brecht [7] defines disorder as the situation where nothing is in its prop-
er place, as opposed to order, where in the proper place there is nothing. By this I
want to say that the “order” which we so-called integrated people try to establish -
the legislators through laws, the physicians through diagnoses, and the judges
through sentences - must not replace chaos by inner emptiness and meaningless-
ness. A society in which the average citizen leads a life duller than the delinquent, in
which someone who reacts schizophrenically is more creative than the civil servant,
desperately needs to question its values.
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Contraception and Abortion in Mentally Handicapped Female
Adolescents Under German Law

A.Eser

At first sight, the title of this paper seems rather academic, but when we look more
closely, it reveals problems of a highly explosive social and political nature. This is
particularly so if we think of permanent contraceptive procedures such as steriliza-
tion. Since there was awful abuse of this measure during the German national so-
cialist period, this is still a very touchy problem [1]. Nonetheless, we must concede
that contraceptive measures with regard to a mentally handicapped yet still sexually
fully active adolescent might become very urgent. In such a case, what should par-
ents be allowed to do and to ask for? What measures should homes or other protec-
tive institutions for the mentally handicapped be allowed to take? What limitations
are imposed in this respect by contemporary German law? The purpose of this sur-
vey is to pursue some of these questions. First, however, it will be necessary to iden-
tify certain problems arising within the framework of this topic.

Some Necessary Distinctions
Medical Procedures Requiring Differentiation

Medical prodecures exhibiting certain common features by virtue of their sexual
reference and on account of specific problems concerning the mentally handi-
capped are covered under the topic “contraception and abortion,” although from a
legal point of view questions of a widely differing nature arise, according to the type
and aim of the procedure concerned.

Consequently, it becomes necessary at the very outset to distinguish between the
following procedures:

1. Temporary contraceptive measures, such as the prescription of ovulation inhib-
itors, the insertion of spirals, and the injection of contraceptives

2. Much more radical, permanent, contraceptive procedures, such as sterilization.

3. Termination of an already existing pregnancy, a procedure which is fundamen-
tally different from such contraceptive measures as those mentioned above.

“Adolescence” not Equatable with “Minority”

Our topic is restricted to that group of mentally handicapped persons who are “fe-
male adolescents.” As far as age is concerned, we are here dealing with persons who
for biological reasons must already be considered amenable to contraceptive mea-
sures, i.€., young persons from about the age of 12. On the attainment of majority in
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terms of section 2 of the German Civil Code, adolescence in the medical sense does
not cease; nevertheless, the legal issues involved assume a new guise. I shall return
to this point later.

In the presentation of the topic only female adolescents are mentioned. This
corresponds to the state of the debate so far. There has been hardly any discussion
of measures for the prevention of fertility in men, although it is incontestable that
the male sex ought particularly to be included in reflections on sterilization. This al-
so applies to the mentally handicapped.

“Mentally Handicapped” not Equatable with Absolute Incapacity to Consent

In considering procedures affecting the fertility of the mentally handicapped, we
cannot avoid taking a closer look at what is to be understood by “mentally handi-
capped.” From a medical point of view we are here concerned with persons suffer-
ing from mental defects indicating a considerable degree of health impairment,
where such defects may be inherited or transmissible (but not necessarily so). A
mental defect becomes a legal problem mainly because the affected persons them-
selves are generally unable not only on account of their age but also because of their
mental inability to make necessary decisions on birth planning or control. Thus the
question arieses whether and to what extent birth prevention measures that appear
necessary should be allowed to be taken by others as representatives or even on a
mandatory basis. Here an immediate warning must be given against a shortcut
equation of “mental infirmity” with “incapacity to consent,” for the latter crucially
depends on capacity to understand the nature and significance of a concrete mea-
sure. Whether capacity to consent is later established or not, mental infirmity as
such is already sufficient cause for raising the question whether and to what extent
contraceptive precautions or, if necessary, an abortion ought to be considered.

In the examination of this question a number of factors could be taken into account
- but without my wishing fully to adopt any one of them:

1. The wish to prevent danger to life or health of the person concerned

2. The wish to avoid the birth of offspring with an hereditary disease

3. The fact that persons suffering from a severe mental infirmity would not them-
selves be able to look after, educate, and maintain their children, so that the latter,
even if healthy themselves, would almost certainly be committed to a life spent in
homes

4. The experience that persons of the category being considered here not infre-
quently exhibit an above-average degree of sexual activity [2]

5. The observation that new conceptions for treatment and integration of the handi-
capped are connected with greater encouragement to enter into sexual relation-
ships and that, for this very reasons, the danger of sexual abuse is increased [3].

For all these reasons it is to be welcomed when questions of birth control as they af-
fect the mentally handicapped are gradually freed from the taboo resulting from the
experience of national socialism, and are instead opened to a new sociopolitical dis-
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cussion. Clearly, with such factual complexity as is indicated here, legal comprehen-
sion cannot be an easy matter. This is all the more the case since even the legal posi-
tion of adults and persons of sound mind is not yet fully settled. This especially ap-
plies to sterilization, which will be dealth with first, since the multiplicity of prob-
lems involved comes to light with particular intensity here.

Sterilization

Present Legal Practice: Permissibility of Voluntary Sterilization

Sterilization must be viewed as the most serious contraception procedure that we
are goint to consider because it leads to enduring infertility and - at least in the case
of women - must be regarded as regularly (still) irreversible. It is all the more regret-
table that - at least as far as German law is concerned - the legal position in this
field is rather obscure and controversial in certain areas. So as not to burden our
consideration fo this topic more than is necessary by dealing with disputed legal
points, I shall only refer here to the opinion of the Federal Surpreme Court (Bun-
desgerichtshof), which constitutes the most decisive guide to legal practice. Follow-
ing the sensational decision in the case against Dr. Axel Dohrn, this court has taken
the view that today voluntary sterilization is no longer an offense under criminal
law [4]. The consequences of this are mainly twofold:

1. Informed consent is to be regarded as both a necessary and a sufficient condition
for the permissibility of sterilization.

2. Sterilization is not to be subjected to a “morality test,” as would be required ac-
cording to section 226a of the German Penal Code if sterilization were still
covered by the penal provision on “physical injury” (S.223) [5].

In other respects, much remains unsettled. As the Federal Supreme Court has on
the whole only hat to concern itself with voluntary sterilization, there has been no
clarification at the highest judicial level of the prerequisites for sterilization of mi-
nors and/or the mentally handicapped. Consequently, recourse must be had to gen-
eral principles of consent, and we must work on the basis that the admissibility of a
sterilization will depend solely and crucially on there being effective consent. Thus
- in addition to the other requirement that a physician should be consulted (which
will not be further discussed here) - the capacity to consent of the person to be steri-
lized will become the central problem of admissibility.

In view of this, the following questions arise regarding the sterilization of men-
tally handicapped female adolescents:

1. How far are young persons capable of consent at all?

2. To what extent are there special restrictions applicable to the mentally handi-
capped?

3. How far can a lack of capacity to consent on the part of the mentally handi-
capped be replaced by the consent of others (in particular by the consent of the
parents or some other statutory representative)?
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General Capacity of Minors to Consent

It is useless to search statutes for a clear answer even to the question of the general
capacity of minors to consent. Given that there is no express statutory regulation of
the general prerequisites for consent, it is not surprising that the German Penal
Code is also silent on the question of capacity to consent.

Nonetheless, it is possible in the light of settled judicial opinion to work from
the following principle:

Capacity of the individual affected to consent, as required for medical procedures,
is not to be equated either with “majority” or with “capacity to make legal transac-
tions” under civil law.

What is alone decisive is rather the natural “capacity to understand and discern.”
This may be related to age and maturity, but does not depend on a fixed age limit.
Capacity to consent may (already or still) be assumed if the patient is capable of ful-
ly appreciating the nature and significance of the medical procedure to be carried
out in her case [6].

This separation of capacity to consent from legal majority obviously has the dis-
advantage that a physician must establish in each individual case whether or not he
is dealing with a patient capable of consenting. So as to give doctors at least some
help in making their decision, attempts have been made to find generalizable crite-
ria to which their evaluation can be adjusted. This has also occurred with regard to
sterilization, although there are a number of different views as to the conditions -
particularly age - under which capacity to give effective personal consent to an op-
eration of such wide significance can be assumed.

According to a very strict view, a decision of this kind entails a degree of life ex-
perience which even persons that have just attained their majority do not as a rule
possess. Consequently, as long as voluntary sterilization continues to remain unre-
gulated by statute, it will be necessary to proceed according to the example of the
Castration Act on the basis of a minimum age of 25 years for capacity to consent [7].

Other authorities, however, adhere to the view that such a “partial minority of
persons of full age™ [8] is impossible under existing law. Although the 25-year limit
is desirable from a legal policy point of view [9], its adoption would require express
statutory stipulation. Thus, as far as the present position regarding legal status is
concerned, we are compelled to work on the assumption that every person of full
age and sound mind is fully capable of consenting and enjoys unlimitted power to
make his own arrangements [10].

Yet, if one seriously considers that there is always something arbitrary about age
limits, given the individual nature of the maturing process and the diversity of medi-
cal issues, then until the legislature undertakes a classification of types through
fixed age limits, one will not on principle be able to exclude the possibility that mi-
nors might also be able to give effective consent to sterilization in appropriate cases
f11].
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Absence of Exclusive Capacity To Decide on the Part of the Mentally Handicapped

Thus, if minors are also considered basically capable of consenting, the question
arises as to the conditions under which such consent may be given. This is a particu-
larly crucial question as far as a mentally handicapped adolescent’s consent to steri-
lization is concerned. As in the case of other medical measures, capacity to consent
does not simply mean the ability to say “yes,” but presupposes the capacity ade-
quately to assess pros and cons regarding the significance and extent of the opera-
tion to be performed, and of being able to make a decision accordingly [12]. Capaci-
ty to consent does not only have an intellectual aspect; life experience and matters
of conscience also play a role. As we are not dealing here with quantifiable factors,
psychological testing procedures such as intelligence tests do not help much. They
are not useful for our purposes, as their results cannot be used to answer concrete
questions relating to intellectual abilities and maturity of character, as would be
needed for an assessment of the significance of sterilization. At the most, one might
take the negative view that below a certain intelligence quotient - to be set at a very
low level - we may rule out the possibility that the person concerned will possess
the requisite capacities for a personal decision regarding the operation. Care must
be taken here as regards positive deductions. Thus it might be possible to draw
conclusions relevant to capacity to decide from an examination of the nature and
severity of the mental deficiency, and at the some time conclusions relevant to
the patient’s condition as a whole. Clearly, statements of a more precise nature
would necessitate interdisciplinary contacts of ever greater depth so as to reduce
lawyers’ ignorance and misinformation regarding psychiatric illness and, on the
other hand, to eliminate psychiatrists’ misunderstandings regarding the legal impli-
cations.

It is, however, possible to make the following observations. It cannot in principle be
ruled out that the mentally infirm (including those who do not have the capacity to
make legal transactions) may themselves be in a position to give effective consent to
the execution of a medical procedure having permanent consequences - and may
thus be able to give their consent to a sterilization operation; nevertheless, the
younger the patient is, the more ignorance, inexperience, and instability related to
age must be added to the inadequacies of mental performance resulting from the ill-
ness. If the patient is still a minor the risk of an irreversible and mistaken decision
being taken is so great that the right to an exclusive personal decision would be in-
defensible. It is undeniable that in terms of developmental psychology the maturing
process is a matter of gradual advance, and that for this reason any temporal caesu-
ra has something arbitrary about it. Consequently, there may be rare cases where in-
appropriate restrictions are placed on a young person’s power to decide; however,
this price will have to be paid for the sake of averting mistaken decisions of a very
serious nature in by far the greater number of cases. This is all the more so since a
responsible young person will on principle not take decisions of such importance
without first discussing the matter thoroughly with members of the family [13]. .
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Substituted Consent of a Statutory Representative

If a patient is to be deprived of his power to decide himself and it is not intended to
dispense with the operation, rules will be needed to provide for substituted consent.

Two possibilities of varying substance are imaginable:

1. The consent of a statutory representative will have to be substituted for personal
incapacity to consent.
2. Mandatory sterilization will have to be permitted by statute on specified grounds.

Since the latter method is correctly regarded as taboo after the malpractices of the
national socialist period [14], there remains only the possibility of the substituted
consent of the parents or some other statutory representative. But as the latter
should on no account be permitted to make dispositions regarding the legal inter-
ests of others in the manner of a despotic regent, there are two tasks facing the legal
regulation of consent by representation: on the one hand, there is the issue of deter-
mining the person entitled to act as representative; and, on the other hand, there is
the issue of delimiting the powers to be granted to a representative.

Parents are, as we know, authorized to represent their minor children. By virtue
of section 1626 of the German Civil Code both father and mother have the right,
and are under a duty, to “care for the person” of their child. This includes respon-
sibility for ensuring necessary medical attention [15]. In the case of mentally handi-
capped children living in homes, the duties of the parents are not infrequently taken
over by a guardian [16), as also happens with mentally incapable adults who are un-
able to run their own affairs [17]. Where there is only a limited need for assistance in
such cases, the appointment of a special guardian for the handicapped (Gebrechlich-
keitspfleger) may suffice [18]. If a doctor has to deal with such a person, there will
not as a rule be any need to check the authority of the person claiming the right of
care.

The extent of the powers of representation enjoyed by the person with the right
of care deserves much closer attention, for only insofar as this person keeps within
the limits of his representative powers may a doctor work on the assumption that
there has been effective consent to the sterilization. Thus the purpose and limits of
the power of representation are crucially important. The key norm in this respect is
section 1627, subsection 1 of the German Civil Code, according to which parents -
and the same is true of guardians in relation to their wards - exercise “parental care
on their own responsibility and in mutual agreement for the welfare of the child,”
and in doing so are subject to the guardianship court as watchdog [19]. This regula-
tion is also important in the field of medical activity because there are no other spe-
cial statutory provisions. Obviously, however, it is too generally phrased for one to
be able to draw direct conclusions regarding concrete medical treatment. For this
reason the interpretation of “welfare of the child” is decisive: only if the assumption
can be made that sterilization is in the interests of the welfare of the mentally infirm
patient can the statutory representative’s consent thereto also have the effect of ex-
cluding the possibility of punishment. In order to facilitate an assessment of this
question in individual cases, it is advisable to adopt a classification of types based
on specific grounds or “indications,” which as a rule justify the assumption that
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sterilization is in the interests of the welfare of the child. The following reasons for
sterilization - in some ways parallel to the catalog of indications for abortion con-
tained in section 218 a of the German Penal Code - must be considered.

Medically Indicated Sterilization

Sterilization is at its least problematic if it must be carried out to avert danger to the
life or health of a mentally handicapped adolescent, where such danger is greater
than the impairment of physical integrity that would result from the sterilization op-
eration itself. This applies in any event to those (not very frequent) cases where a
medicotherapeutic indication is present, so that sterilization is necessary for treat-
ment of an existing ailment.

It is much more difficult to give concrete shape to the medico-prophylactic indi-
cation. How great must the impending health risks be? What degree of certainty
must the prognosis of such dangers display? How far must recourse be had to alter-
native methods for treatment that are less radical by dint of not being irreversible?
The 1972 draft of the Fifth Penal Law Reform Act, which went beyond abortion re-
form to include sterilization provisions, embodied a very strict requirement [20]. The
person concerned would have to be incapable of consenting indefinitely, and treat-
ment would have to be necessary for the elimination of an otherwise unavoidable
risk of death or complete collapse of health [21]. The adoption of such a strict re-
quirement was intended to deprive comparisons with the compulsory sterilizations
of national socialism of their foundation. However understandable this anxiety may
be, it does seem as though too little attention has been paid to the interests of the
handicapped themselves. It is certainly correct only to permit sterilization as a mea-
sure of last resort, and accordingly to require that the objective pursued should not
be attainable by less radical means. However, restriction of sterilization to cases
where it is necessary it the complete collapse of the patient’s health is to be avoided
appears to be a narrow and over-anxious approach [22]. Nor is such a limitation
called for by existing law.

As a result it would probably be more appropriate to take one’s orientation from
section 218 a, subsection 1, no. 2 of the Penal Code. That is to say, medico-prophylac-
tic sterilization would be allowed in a case where a pregnancy termination would be
indicated for the avoidance of serious impairment to physical or mental health and
where there was no prospect of improvement in the patient’s health [23]. Steriliza-
tion would be permitted in such cases because it would amount to the lesser evil in
comparison with the concrete risk that a pregnancy would have to be terminated [24].

Genetically Indicated Sterilization

While discussion of the medical indication in relation to the mentally handicapped
has now become less subject to prejudice in the Federal Republic of Germany, there
are still signs that the past has not been overcome as far as the genetic indication is
concerned. Thus the draft of the Fifth Penal Law Reform Act was still quite decid-
edly against allowing sterilization on eugenic grounds in the cases of persons inca-
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pable of giving their consent; the 1970 Alternative Draft for a Penal Code also kept
this problem out of the realm of the criminal law [25]. On the other hand, those who
advocate that some provision be made for substituted consent in this case have re-
cently begun to grow in number [26]. They are agreed that eugenic and population
aspects should not play any role here - and not only for purely ethical reasons [27].

Genetically indicated sterilization will have to be seen as running parallel, as it
were, to abortion under the law already in force (section 218 a, subsection 2, no.1 of
the Criminal Code). As we have already seen in the case of the medico-prophylactic
indication, it cannot be ruled out that early sterilization would constitute a lesser
evil than a later series of abortions [28]. That the representative whose consent will
be required may run into even greater conflict than in the case of the medical indi-
cation cannot be overlooked [29].

Sterilization Indicated on Familial and Social Grounds

As in the case of an abortion to avert some other precarious situation (the so-called
allgemeine Notlagenindikation according to section 218 a, subsection 2, no.3 of the
Penal Code), it might also be apposite to permit sterilization in all cases where preg-
nancy would put the adolescent in a socially unacceptable precarious situation [30].
However, in opposition to this conclusion there is the fact that, particularly in severe
cases of mental infirmity, the pregnant female would not herself be burdened with
the consequences of seeing her pregnancy through because the child would in any
case have to be removed from her care on account of her inability to look after it.
Thus sterilization would serve to relieve pressure on the family or society, but would
not serve the personal welfare of the adolescent concerned, as required for the
operation to be permissible. Insofar as relief of the family cannot necessarily be
regarded as indirectly serving the welfare of the mentally handicapped mother, it is
not apparent how familial and social grounds for sterilization of the mentally infirm
could be established without a prior change in the law. For this reason it is absolute-
ly essential that the legislature should concern itself with the problems involved in
sterilization on this indication.

At any rate, in a way parallel to the indication for abortion arising from some
other “precarious situations,” as mentioned above, sterilization may now be consid-
ered for a mentally handicapped adolescent in two cases. These may at first sight
appear to be in direct conflict with each other, but actually have a common aspect in
the ultimately individual conflict of interests of those concerned.

On the one hand, there is the case where the requirements of section 1747, sub-
section 4 or section 1748, subsection 3 of the German Civil Code would probably be
permanently fulfilled in the event of the pregnancy being brought to completion:
the child would be removed from the care of its mother against her will or would, in
its own iterests, even have to be taken away. If it were desired in this case to exclude
the possibility of legal sterilization, a genuine opportunity would arise for using that
nasty expression “birth machine.” Not protecting a woman from getting pregnant
and then compelling her to give birth to a child in the certain knowledge that she
will never be able or allowed to look after the child definitely seems degrading,
quite apart from the question of the future prospects of the child itself [31].



276 A.Eser

On the other hand, sterilization can be considered if it is necessary to avoid de-
nying a handicapped person opportunities of elementary human development. Of
course, in such cases, where it is ultimately a question of the integration of the men-
tally handicapped, the same result can often be achieved with less radical contra-
ceptive measures. In any event, it will always be necessary to examine the question
how far a decision on an irreversible sterilization can be deferred until adulthood, in
the hope that the person concerned will then display sufficient insight to be able to
reach her own decision on such an operation. Above all, however, where represen-
tation is unavoidable, there will have to be very careful balancing so as to protect
the genuine welfare of the person concerned in the clash between free personality
development on the one hand and protection against unwanted offspring on the
other [32]. Obviously, it would be too one-sided to view the continual more or less
vague expectation of social integration at the expense of reproductive capacity as a
fundamentally higher value. Thus sterilization will have to be seen as the lesser evil
if the only alternative amounts to permanent medical treatment suppressing the sex-
ual instinct but at the same time changing the personality. Even in the latter case, re-
spect for personal dignity would demand that action should at least not be taken
against the express wishes of those involved in such cases, even though they may
not be fully aware of all the implications of their refusal. All these difficulties indi-
cate once againt that statutory clarification is urgently desirable.

Institutional Safeguards in Sterilization Procedure

Just as requirements for consent and powers of representation have hardly been de-
termined for sterilization, so too we find hardly any of the institutional safeguards
that would be desirable for the decision-making process. Apart from the control of
“parental malpractice” by the guardianship court under section 1666 of the German
Civil Code - which is more a matter of chance than anything else - the statutory re-
presentative is virtually left to make his decision alone [33]. It would therefore be
worth considering whether the interests of those concerned should in future be pro-
tected through special precautions, such as those provided - even if in an imperfect
form - by the draft of the Fifth Penal Law Reform Act of 1972 [34].

Without further elaboration at this point, provision ought to be made for the follow-
ing measures:

1. The person to be sterilized should participate to the full extent of her mental ca-
pacities in the process of reaching a decision.

2. Provision should be made, as in the case of social counseling for abortion under
section 218 b of the Penal Code, for an effective system of consultation.

3. A method would have to be created for testing the statutory representative’s de-
cision in regard to its compatibility with the genuine welfare of the person con-
cerned.
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Temporary Contraceptive Measures

As opposed to the usually irreversible infertility procured by sterilization, we are
here concerned with measures that are reversible and applicable on flexible time
scales. This observation thus leads us to identify their field of application, which
arises where the person concerned desires, or where it is in the interests of the wel-
fare of that person, to suspend her reproductive capacity at least temporarily but if
possible not permanently. Such measures are of particular relevance in cases where
contraception is advisable but the question of sterilization is not ready for decision.

The admissibility of such contraceptive procedures may be amenable to a rather
more generous assessment than has been the case with sterilization, given that their
consequences are less radical. Clearly, careful consideration of individual cases and
precise investigation of the necessity for applying a measure - for example, in rela-
tion to measures restricting liberty - will be required. This may be particularly diffi-
cult not only where it is a matter of warding off dangers to the person concerned but
also where it is desired to attain an improvement in her status. Although there will
also be a number of problems of balance here, it will scarcely be possible to solve
them by statutory regulation of a necessarily general nature. A doctor may, in this
field, run into conflict with the criminal law when there has been an obvious abuse
of the right of care on the part of the statutory representative.

Abortion

In relation to the measures discussed up to now, two major differences concerning
abortion must be emphasized. First, in view of the nature of the operation it is no
longer merely a matter of preventing pregnancy but now concerns the destruction of
unborn life and thus is detrimental to another legally protected interest. Second, the
statutory regulation of abortion has already been reformed (sections 218-219d of
the Penal Code), although there are considerable lacunae, especially with regard to
the minors and persons incapable of consent with whom we have been dealing here.

This affects, above all, three questions of practical importance:

- Problems relating to indications where a pregnant female is mentally handi-
capped

- Minors’ capacity to consent,

- Substituted consent of the statutory representatives.

Problems of Indication Relating to Mentally Handicapped Pregnant Adolescents

By contrast with Danish and Austrian law, under which an abortion is allowed,
even beyond the 3-month limit, where the pregnant female is immature or under age
[35], the German Penal Code has no provision for abortion related specifically to
the handicapped. This applies even to cases where it is feared that harm to the child
will occur - here a provision is made by section 218 a, subsection 2, no. 1 of the Ger-
man Penal Code, which should on no account be misunderstood as eugenic in in-
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tent. Neither the infirmity of the pregnant female nor the apprehended harm to the
child constitutes in itself a reason for abortion: this only arises when the pregnant
adolescent cannot reasonably be expected to see her pregnancy through on account
of apprehended irreparable harm to the child [36]. If the unreasonableness of such
an expectation is understood in a strictly individual sense, this might even suggest
that the more limited a handicapped pregnant adolescent’s horizon of experience is,
the less an abortion may be considered to be indicated for such a person [37]. It is
clear that indications are to be determined in relation to the individual situation of
the persons concerned [38]; nevertheless, it is also a matter here of statutory anti-
cipation of conflict situations in accordance with objective criteria [39]. According-
ly, not only the strict medical indication of section 218, subsection 1, no.2 of the
German Penal Code but also the general indication for a precarious situation of
section 218 a, subsection 2, no.3 of the Penal Code are conceivable in relation to the
handicapped, the considerations that arise with regard to the demands that can be
made of a handicapped pregnant adolescent being similar to those that arise in the
case of contraception through sterilization. At any rate the possibility of adoption
cannot without more ado be regarded as a reasonable alternative to an abortion [40].

Finally, the so-called criminological indication (section 218 a, subsection 2, no.2
of the German Penal Code) may become significant where impregnation of a men-
tally handicapped person takes place. Insofar as inability to resist arising from the
illness of the handicapped adolescent is misused for the purpose of sexual inter-
course and the resulting pregnancy is thus based on an unlawful act under sec-
tion 179 of the German Penal Code, there is automatically ground for the perfor-
mance of an abortion without there being need for a special finding that the preg-
nancy cannot reasonably be expected to be brought to completion [41]. The same
applies, to an obviously even greater extent, in the more serious case of rape (sec-
tion 177 of the German Penal Code) or sexual duress (section 178 of the German
Penal Code).

Requirement of the Pregnant Adolescent’s Consent

Even if one of the indications just mentioned is present, an abortion is not justified
for this reason alone. The consent of the pregnant female is also required before an
abortion can be performed (section 218 a, subsection 1, no.1 of the German Penal
Code). Thus the same issues regarding the capacity of the mentally handicapped to
decide arise here as in the matter of sterilization.

In spite of this, the answers to the question of capacity to decide need not neces-
sarily be the same, since the requirements are different in each case. Whereas in the
case of sterilization the most important requirement for consent is that the person
concerned must be in a position to recognize the permanent effect of the irreversible
loss of her reproductive capacity, in the case of abortion it is crucial that the mental-
ly handicapped adolescent be capable of realizing the particular significance of de-
stroying unborn life and consequently should not only conceive of an abortion as
interference with her physical integrity alone [42]. It might be easier to make this
comprehensible, with the result that a mentally handicapped female adolescent’s
personal capacity to decide may be assumed with greater likelihood in the case of
abortion than in the case of sterilization.
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Codecision of the Statutory Representative

As a rule it will be necessary to proceed on the basis of a need for representation
[43]. The required (substituted or additional) consent of the parents or some other
statutory representative will scarcely be easier to attain than in the case of steriliza-
tion; here, too, a high degree of empathy will be required to establish what is ge-
nuinely best for the pregnant person. She has a natural right to the child on the one
hand, but there are also the interests embodied in the indications enumerated in sec-
tion 218 a of the German Penal Code [44] to be protected.

Where the pregnant female expressly opposes the consent of the statutory re-
presentative and thus the performance of an abortion, it will be necessary to pro-
ceed as for sterilization. If her veto can at least be based on a certain conception of
the difficulties she is bound to face, this will lead - except where there is a strict
medical indication - to the assertion that consent by the statutory representative can
no longer regarded as being as in the interests of her welfare. This, in turn, will mean
that effective consent is lacking [45].

Concluding Remarks

The problems relating to contraception and abortion in mentally handicapped fe-
male adolescents have clearly not been exhaustively dealth with in this rather curso-
ry examination. Nonetheless, some of the essential points affecting doctors have
been touched upon. If guidance in making decisions has not turned out to be as
concrete as doctors may have hoped for particular cases, there is not only a disad-
vantage but also an advantage in this, namely, that freedom of evaluation, decision,
and action on an individual’s own responsibility is thereby conceded. In spite of an
understandable desire for legal certainty, doctors ought to be able to appreciate this
discretion, for, particularly as far as this subject is concerned, we in Germany have
indeed had other and by no means better experiences.
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Convicted sex offenders are often sentenced to prison terms, the length of which
seems to be determined more by the vagaries of judge and jurisdiction than by char-
acteristics of the offense or offender. Most of these persons then enter the general
convict pool of state penitentiaries, at the end of which they may be more socio-
pathic and better able to evade capture than before incarceration, but-just as likely
to commit a sex offense.

A minority of convicted sex offenders - fewer than 5% - enter treatment pro-
grams for mentally disordered sex offenders (MDSOs). These usually are adminis-
tered either within the penitentiary system or on the premises of state hospitals.
There they participate in rather diverse programs designed to reduce the likelihood
of their reoffending. Although they tend to serve about the same time behind bars as
untreated offenders, their risk of recidivism is appreciably less than that of incar-
cerated but untreated sexual aggressives [1, 2]. This is particularly important for
MDSOs, many of whom are multiple offenders who would thus be expected to dis-
play high rates of reoffending upon release.

The term “sexual aggression” denotes divergent behaviors, ranging from pread-
olescent voyeurism to brutal and sadistic rape. The individual history, personality,
demography, and psychopathology of sexual offenders also vary considerably [1, 3,
4]. Quite different intrapsychic and interpersonal events may result in very similar
inappropriate behaviors. As a consequence, especially considering the degree to
which individual treatment needs change over time, treating sexually aggressive
persons becomes a complex task.

Common threads do, nevertheless, pervade treatment of most offenders [5-7].
Among the foci of treatment of the MDSO at Florida State Hospital is the promo-
tion of the offender’s concern for past and potential future victims, an area in which
most offenders are notably weak. This concern is largely prompted through group
psychotherapy. The offender is encouraged to personalize men and women in gen-
eral and victims in particular. Efforts are directed at the offender’s accepting per-
sonal responsibility for his behavior, both the consequences to himself and others.
When successful, the arousal valence of deviant sexual and other aggressive behav-
iors should decline, with a corresponding reduction in further offending. Percep-
tions of victims as people are further explored in individual therapy sessions, where
acceptance of women, men, and children as fellow humans as, it is hoped, en-
hanced by discussing the qualities they share with the offender. Identification with
the plight of victims may be prompted through media presentations, including vid-
eotapes, films, and assigned readings. Some of these are dramas or decomentaries
displaying the effects of sexual offenses on the victims. Others are productions,
such as police rape prevention pamphlets and films like “Rape, A Preventive Inqui-
ry,” that were originally designed to reduce the risk of sexual assault to potential
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victims. The manner of their presentation diminishes their titillation potential, as it
is unlikely that new assault techniques will be taught to persons who have shared
years of incarceration with other sexual and criminal offenders. Guided discussion
following such presentations often emphasizes the offender’s own potential - and
sometimes actual - response to being sexually assaulted.

Unfortunately, talking with therapists and peers and viewing media products of-
ten seem to fail to reach offenders emotional levels. This may particularly be the
case for offenders characterized as showing signs of the syndrome typically labeled
“antisocial personality disorder” [8], to many of whom victims remain abstract enti-
ties.

An alternative treatment for this affliction emerged in the course of a university
conference on rape. During their participation on panels, community victim work-
ers met members of the treatment team for MDSO at a nearby state hospital. Each
group realized its ignorance of the other’s programs and clients. Following consid-
erable discussion, and after securing the approval of agency administrators, face-to-
face encounters were initiated between offenders and persons who work with the
victims of sexual assault.

Program

Offenders

Florida State Hospital contains a large Forensic Unit, in which a premium is placed
on security. Tall, barbed-wire-topped, chain-link fences, numerous locked steel do-
ors, and access points controlled by guards, video cameras, and remotely operated
entrances enhance the air of a correctional facility. The Forensic Unit contains its
own kitchen and dining areas, activity centers and workshops, library, school, medi-
cal and dental clinic, and recreational facilities.

About 400 patients reside within the Forensic Unit. Most of their time is spent
on 36- to 42-bed wards that resemble those typically found in mental hospitals of
the 1950s and 1960s. These expansive, somewhat bleak wards are divided by 4-ft-
high partitions into smaller bays on either side of a single board passage. Six pat-
ients reside in each bay, each assigned a 40-ft? living area. Furniture is limited to a
bed, chair, table, and small bookcase for each patient, with two patients sharing
every chest of drawers. Besides the nursing station, a ward also contains a porch
and two small, barren therapy rooms which double as recreation spaces, seclusion
areas, and laundry rooms.

Most forensic patients are committed as “incompetent to stand trial” or “not-
guilty by reason of insanity,” but one ward contains only men committed as
MDSOs. While some offenders are selected for treatment from within the correc-
tional system, others are committed at the discretion of the court following evalua-
tion by expert examiners. Psychotics and mentally retarded, legally insane, and
otherwise incompetent patients are excluded from the MDSO program. All
MDSOs have been found guilty of felonious sexual offenses and recommended to
the program as likely to benefit from treatment. Participation in the treatment pro-
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gram is voluntary. Offenders must recognize they have a sexual problem and ex-
press a desire for rehabilitation prior to their being accepted as potential candidates
for transfer to the program. About half are eventually returned to court or prison as
unlikely to gain from therapy. The other half are discharged back to court or prison
as no longer likely to commit sexual or other offenses (the much sought-after
“good” report), usually receiving probation, reduction of sentence, or assignment to
a less restrictive correctional institution. Persons receiving unfavorable reports and
returned to the correctional system generally remain for their ordinary terms, al-
though some sentences have been increased when the hospital determined that the
offender was not amenable to treatment.

The victim workers were involved in the treatment of 25 offenders. These pat-
ients ranged in age from 20 to 46 years. They had been sentenced to periods as long
as three terms of natural life plus 60 additional years. Many were multiple offen-
ders, and included persons convicted of committing or attempting rape, child mo-
lestation, incest, indecent assault, and exhibitionism.

Therapists

The group and individual psychotherapy sessions were conducted by treatment
team members usually referred to as “therapists.” The two male and three female
therapists involved in this project included two psychologists and three clinical so-
cial workers. Educational backgrounds ranged from bachelors’ degrees to a docto-
rate. Three staff were white, two black. Some therapists reported that they were sur-
vivors of sexual assault, although this was generally unknown among the offenders.

Victim Workers

Three women involved in services to victims of assault participated in the encoun-
ters. All indentified themselves to the offenders, giving their names and titles as well
as describing what they actually did with victims. One person was a former worker
and agency director for rape crisis programs, who was at that time providing consul-
tative and direct service to victims through a private counseling agency. The other
two women were police officers who both investigated sexual assault cases and ma-
naged rape prevention programs for their respective police departments. One offi-
cer wore a uniform during the meetings with offenders.

Guest Participation

The victim workers served as “guest participants” in ongoing group and individual
therapy sessions with offenders. Workers and treatment team members met for
15-30 minutes prior to and following each day’s therapy sessions to discuss devel-
opments in specific cases as well as group progress. The group therapy sessions last-
ed from 1 to 12 hours per day, and usually each worker met with two groups daily.
Structurally, the groups remained the same: the usual therapist and patient popula-
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tion were present during these meetings. They were held in their typical ward loca-
tions.

Each group consisted of one or two therapists and five to eight offenders. The
therapy program might be loosely described as “cognitive behavioral,” but the basic
orientations of the various therapy groups ranged from supportive and therapist
guided to highly peer-confrontative.

Guest met with each group one to five times. Sometimes a single guest was pre-
sent in a group, while at other times two guests attended. Guests also joined with
therapists in individual therapy sessions with offenders, and participated in a gener-
al ward meeting with all of the offenders.

The first meeting with each worker began with all present introducing them-
selves. The workers indicated why they were attending, and the offenders described
why they were incarcerated. From that point, general question, answer, confronta-
tion, and discussion ensued.

Confidentiality was protected by requiring offenders and guests to cosign agree-
ments limiting release of information.

Results and Discussion

Initially, group meetings generally emphasized information exchanges: offenders
described their sexual assault and other victimization experiences, while guests
detailed the immediate and long-term effects on victims. These discussions later
evolved into highly personal, often very intense, interactions with considerable dis-
closure by both offenders and guests. Individual meetings usually focused on par-
ticular, often highly emotional, concerns raised by the offenders. These frequently
seemed to be based on issues introduced earlier in group sessions, although they al-
so included topics that the offenders felt uncomfortable with in group sessions.

The outcome of the program was assessed by self-reports before, during, and af-
ter the visits, and by follow-up questionnaires. Results are reported here separately
for offenders, therapists, and guests.

Offenders

Prior to the guests’ arrival, many offenders held rather strong expectancies, most of
them somewhat divergent from those of the therapists. These expectations may be
classified as focusing on staff, guests, victims, or themselves. For themselves, offen-
ders anticipated opportunities to talk with someone new. More specifically, they
viewed the program as a chance to talk to women who were neither staff nor other
patients. Reported staff-centered foci were largely anticipating of impressing ther-
apists with their skills and healthiness, and trepidation about looking bad in front of
people who wielded considerable influence over their daily lives and future pro-
spects.

Guest-centered expectations seemed related to anticipating that the guests
would take a rather passive role in the therapy groups. Some offenders expected
that presenting their side of sexual assault would lead to the guests understanding
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the motivations of offenders in general, and themselves in particular, better. Im-
pressing guests with their efforts to improve themselves seemed especially impor-
tant to several offenders. Others stated their intention to assist guests in preventing
sexual assault and in dealing with victims. A minority expressed fear that the staff
were using them as human guinea pigs to show off to the guests. Victim-centered ex-
pectancies emphasized cognitive changes. Many offenders said they expected en-
hanced insight into the effects of sexual assault on victims. Some stated they were
looking for knowledge about the feelings toward assailants held by victims, police,
and society in general.

Most offenders viewed the guests as underinformed about sex offender treat-
ment programs before their visit. While most offenders believed the guests to have
some preconceptions, they also indicated they felt them to be somewhat open-
minded. Guests were expected by many of the offenders to be skeptical about the
effects of treatment and, by some offenders, to view the patients as criminals who
were avoiding “hard time.” Some offenders expected the guests to view them, at
least initially, in a very bad light. Adjectives used to describe the guests’ previous
views of offenders included “cruel,” “vicious,” “sexually obsessed,” “sick,” “inhu-
man,” “animal,” and “unrepentant.” A small minority of offenders stated their ex-
pectations of guests’ intense dislike for them as freaks, perverts, and jerks, who “de-
served to be taken out and shot.”

After the program, the offenders believed the guests’ views had changed. Hear-
ing the assailant’s side and seeing the benefits of treatment were seen as increasing
the accuracy of the guests’ perceptions. Offenders advised that they were now more
likely to be viewed as human beings who, while individuals, were basically the same
as everyone else. They appeared particularly anxious to be seen as working hard,
aware of people, and concerned for their own and others’ victims.

Offenders indicated a number of ways in which they felt helped by the program,
most of them unanticipated by the therapists. Some offenders reported improved
communication skills. The program allowed the opportunity to apply new social
skills outside of the usual cadre of peers and staff. The experience aided in desen-
sitizing them to sharing thoughts and feelings with other persons, especially women.
The guests were seen as models of openness, caring, and appropriate emotional ex-
pression. Indeed, some patients complained that they experienced more sharing
and candor with the guests than among the therapists.

A second area of self-perceived improvement might be labeled feminization. Of-
fenders reported that interacting with the guests led to their perception of women as
fellow humans and less as objects. Women were viewed as more honest, expressive,
assertive, and courageous. This increased personalization by offenders promoted
the view of women as socially and emotionally equal to men.

Offenders seemed increasingly to personalize victims as well. They indicated in-
creased knowledge of the experiences and feelings of citims, often appearing star-
tled at the long-term effects of sexual assault. Several offenders stated they felt en-
hanced emotional involvement with victims, with significantly more remorse for
their offenses. Offenders seemed more sympathetic toward victims’ plights and to
perceive more accurately the multigenerational effects of sexual assault.

A fourth improvement area was socialization. Offenders indicated increased ac-
curacy of their notions about the views held by society of sexual assailants. The idea
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that rape was a “sick” act seemed reinforced. Police appeared to be viewed less neg-
atively and more as humans, although “armed neutrals” might be a better descrip-
tion than “friend.” In addition, information, particularly about dating and sexual
behaviors, was improved.

The final benefit reported by offenders was enhanced therapy responses. Offen-
ders reported that viewing interactions of other group members with guests gave
them a new perspective on their peers. They often indicated renewed interest in
therapy, reduced boredom, and excitement from the novelty and new topics intro-
duced. Many of the issues initiated during these sessions served as stimulation for
new avenues of self-exploration. Concerns long felt to have been resolved were re-
examined.

No offender reported feeling that his treatment was impaired by the project.
Most of the offenders indicated their desire that these guests return, with different
offenders stating their preference for different guests. Many also expressed interest
in other police and rape workers, as well as guests from other facets of the commu-
nity: legislators, students, and citizens in general. Sexual offenders stated that the
visits indicated to them that someone outside the immediate circle of friends, fami-
ly, and therapists cared. Enhanced community involvement and concern, it was felt,
could promote effective treatment as well as increase the likelihood of their success-
ful return to the community following incarceration.

Therapists

Compared with the offenders, the therapists had few expectations for the project.
Their primary announced goal was to increase the offenders’ personalization of vic-
tims. A secondary concern was to promote the interest of the community in treating
sex offenders rather than merely incarcerating them. The offenders’ indications of
ways in which the program benefited their rehabilitation was largely supported by
the therapists’ observations. In general, however, the therapists were somewhat
skeptical about the degree of improvement reported by offenders and suggested
that modification in thoughts, feelings, and behaviors were somewhat more subtle
than the dramatic alterations offenders reported.

The therapists themselves may have gained from the program. The general com-
munity sometimes seems to identify helpers with their clients. This misidentifica-
tion, combined with perceptions of public hostility toward sex offenders, remote-
ness of the hospital from population centers, and dearth of public support for treat-
ment programs enhanced a feeling of professional isolation among the therapists.
The guest program promoted interaction between the therapists and persons in the
community, reducing isolation and initiating personal and professional relation-
ships which continue. The therapists may also have benefited from information
about victims, and may have become more interested in treatment due to the no-
velty in group participation and membership and in seeing their client’s behavior
under unusual circumstances.
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Victim Workers

Guest participants had several objectives in entering the program. They were pri-
marily looking for information that would be useful in treating victims and prevent-
ing future sexual victimization. A secondary goal was to deter reoffending by the of-
fenders in treatment by presenting victims as thinking, feeling fellow humans. More
personal objectives were enhancing their therapeutic skills and promoting their pro-
fessional credentials with peers, superiors, and clients. Interest was also expressed
in increasing cooperation among agencies and agents dealing with sex crimes.

These goals appear to have been largely satisfied. In addition, guests seemed
surprised by the frequency and intensity of personal interaction between themselves
and many - though not all - of the offenders. Such personalization seemed most
evident in the individual therapy meetings, many of which were scheduled at the of-
fenders’ requests.

Visitors generally indicated that while their notions about offenders were accu-
rate in some areas, other preconceptions proved to be erroneous. Identifying offen-
ders as past victims seemed to support the visitors in promoting prevention, early in-
tervention, and victim counseling, especially in cases of incest and child molesting.
The strength and pervasiveness of the cycle of victim becoming victimizer was un-
expected. The popular myth ascribing extensive sexual experiences and consider-
able libido to sexual offenders was thoroughly debunked by the group members.
Instead, visitors reported viewing offenders increasingly as relatively inexperienced
persons whose history held few rewarding social or sexual contacts with either men
or women. Visitors subsequently encouraged the treatment team to develop a more
comprehensive program for training offenders in human anatomy and sexuality.

Finally, the guests who had themselves veen victims of sexual assault reported
their own therapeutic gains from the project. Personalizing offenders, disclosing
their own victim status in a public forum, and interacting in a largely positive man-
ner with rapists and child molesters seemed to help these guests to reestablish a
sense of personal power and control which they had felt to be diminished following
their assault experiences.

Recommendations

A number of modifications might have improved the guest participant program.
Some prior discussion with the target groups seems to be indicated, but lengthy
preparation appears unwarranted. Offenders who were advised of the project the
day of the first visit suggested that previous discussions might have reduced anxiety.
Nevertheless, considerable anxiety was displayed among the two groups that had
been notified of and had discussed the visit for 6 weeks prior to the guests arriving.
This would suggest that a middle course might be helpful in promoting effective,
early group interaction. In addition, of course, some degree of anxiety tends to be
helpful in promoting group participation.

The group sessions always seemed rushed, regardless of the schedule used. This
may indicate the interest of offenders, therapists, and visitors in the discussions, but
also suggest that 50-minute sessions were too brief. Group sessions lasting 90 mi-
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nutes seemed about right to all concerned. In addition, spacing visits over time
might be helpful. In referring to one group series, an offender remarked that “so
much happened in a 1-week period it was hard to grasp everything that was experi-
enced.” Initial sessions were often devoted to developing mutual trust and sharing,
severely diminshing time available for group exchanges. This suggests that the num-
ber of sessions should be increased.

Some offenders seemed to gain more from individual sessions than from group
participation. In these cases, more than one individual session with a visitor and
therapist might be useful. Thirty-minute contact often seemed too brief, while ses-
sions lasting 50 minutes seemed more satisfactory.

Finally, some form of follow-up seems advisable. Many group members re-
quested one or more future visits by the same guests. Some offenders expressed in-
terest in telling the guests about recent interpersonal or intrapsychic events, others
about ways in which the offender felt changed by the experience, and several stated
that they wanted to indicate their feelings of indebtedness to the guests. In addition,
the superiority of distributed learning to massed learning has been clearly demon-
strated [9], and follow-up meetings could serve as boosters to promote incorpora-
tion of new, tentatively held beliefs and skills.

Overall, evaluation indicates that the project was beneficial to offenders, therap-
ists, and guests. One would thus expect to find similar programs as standard treat-
ment tools in sex offenders rehabilitation programs. In truth, however, only a few
MDSO programs presently employ similar projects. A survey of 44 rehabilitation
programs for incarcerated rapists indicated just four which presently employ rape
victims or those who work with survivors in treatment roles.! A few indicated that
such projects had been discontinued or had been considered but rejected. In some
cases, concern was expressed for the mental health of victims and that of victim
workers, who conceivably closely identify with their clients. Therapy meetings were
seen as too emotion-provoking for most victimized women. Some treatment person-
nel indicated fears that such encounters could allow victims to be mentally abused
by rapists, with ill effects for both victims and offenders. Others advised that inter-
active programs were extraneous. Victims were said to be sufficiently personalized
through discussion focused on victims’ plights, including women on treatment
teams, and encouraging offenders to identify with women on the basis of their own
victimization and resulting pain, guilt, shame, and feelings of dehumanization.

Nevertheless, victim workers seem to present a pool of potential offender ther-
apists who are alert, skilled, and mentally healthy enough to function effectively in
MDSO treatment programs. In addition, the approach described in this paper to
treating sex offenders seems particularly cost effective. As a result, a summary rec-
ommendation of this paper must be that those who treat offenders and those who
assist victims should attempt enhanced communication in order to achieve their
congruent goal: reducing sexual attack on innocent persons.

' Connecticut Correctional Institution, Somers; Fulton State Hospital, Fulton, Missouri; North
Dakota State Penitentiary, Bismark ; and Minnesota Correctional Institution, Lino Lakes
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V. Psychiatry and Ethics




Ethics and Psychiatry

N.Laor

Common Sense Psychiatry and Common Sense Ethics in Conflict

Prevailing ethical principles forbid enforced medical treatment in the recognition of
the individual’s choice as to whether to get cured or to remain ill. Prevailing medical
practice, especially in psychiatry, includes at times the imposition of medical treat-
ment. Can prevailing medical practice be reconciled with prevailing ethical princi-
ples? These are burning ethical questions and they are on the agenda today. They
have been vociferously pressed, and rightly so, especially since recently the view of
mental illness as, among other things, a deliberately chosen way of life, is gaining le-
gitimization these days. Indeed, the argument seems at times convincing. Although
the principles upon which an individual sets up his life-style may seem to us bizarre,
this does not permit us to deem him defective in autonomy. He should still be con-
sidered fully and unconditionally autonomous. Moreover, it has been claimed, per-
haps with some justice, that we should not even deem him mentally ill. His bizarre
life-style is no license for us to impose on him any sort of physical or mental treat-
ment. Hence, by the same token, when he transgresses the law, he should not be
stripped of his autonomy - he should then bear the full responsibility for his ac-
tions. All this, of course, is part-and-parcel of individualistic ethics which, as is well
known, constitutes the view of the individual as autonomous and hence as the agent
exclusively responsible for his actions, for better or for worse. And this view of the
bizarre life-style is endorsed by all individualists. This view, to repeat, is still largely
controversial; it was introduced into the filed of psychiatry about twenty years ago
by Thomas S.Szasz [1] and is a particular challenge to the individualist.

Let me here pause and explain why the challenge is so difficult, yet so unavoid-
able. The claim that the mentally ill are fully autonomous seems to have conse-
quences which clash with our common sense on plain psychology. The opposite
view, the claim that the autonomy of the mentally ill is defective if at all existent, has
consequences which clash with our common sense on plainly moral matters.

This conflict between commonly accepted practice and commonly accepted
ethics is unbearable. Indeed, quite possibly the changes of ethical standards in the
U.S., which have been introduced over the past twenty years in standards for invo-
luntary psychiatric treatment of mental patients, owe much to Dr. Szasz’s views on
the autonomy of the mentally ill. Yet at Szaszian arguments call for much more:
they call for a total revolution in our world view as well as in our practice.

The inability to accept the Szaszian arguments concerning the autonomy of the
mentally ill coupled with the inability to ignore their moral and clinical implications
(and their being so wide in their scope) suggest a deep-seated fault in the current
conceptual framework. This suggests that philosophical research is in order into the
commonsense assumption that enforced medical treatment - physical as well as
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mental - may be permitted at times. We shall question, then, the reconcilability of
enforced treatment with the individualistic principle, of common sense psychiatry
and common sense ethics, with the accent on the possible invalidity of the latter.

Classical Individualism and the Two Conflicting Views

The chief question before us is the following: Is every individual necessarily fully
autonomous, or may he be defective in autonomy at times? An examination of the
moral philosphies of the important moral philosophers of the Enlightenment,
which still serve the foundations of western culture to the present day, reveals that
all of them hold similar views on the matter. Their views reflect the paradoxical ethi-
cal common sense concerning the autonomy of the individual: on the one hand,
they hold a view - which will be termed here the extreme view - that the individual
is always autonomous, even when he is constrained by his circumstances. For, in-
deed, he always is, by actual chains, or by constraints such as budgetary limitations,
physical or mental illness, etc., so that it is only the individual’s field of action that is
constricted thereby. On the other hand, according to the view of the same moral phi-
losophers (which will here be termed the moderate view) the individual is always
defective in autonomy, even when he behaves most rationally. This is because his
rationality is always partial at best, due to intellectually and/or emotionally limited
capacity, let alone confusions, obsessions, or worse than that, mental illnesses of all
sorts. To deny that both views are common sense is difficult; to accept both is im-
possible. The extreme view takes autonomy as the same for every individual, where-
as the moderate view takes the individual as always defective in autonomy, since he
is always defective in rationality.

The moral philosophers of the Enlightenment take human autonomy to be the
supreme, if not the only, human value. However, we see here that, in dealing with
questions concerning human autonomy, to the extent that both their extreme and
moderate views are commonsense, their ethics rarely rise above the level of prevail-
ing common sense. Yet, to the extent that both their extreme and their moderate
views are anticommonsense, they fail to account for their rejection of common
sense. The paradoxical nature of their views, their adherence at one and the same
time to both conflicting views, the extreme and the moderate, makes it impossible to
pursue the avenue they open.

We are left then to our own paradoxical common sense. Has Szasz solved the
paradox? No. Szasz’s views seem conflict-free and coherent; this he achieves by
merely adhering to one pole of the paradox and discarding the other. How, then,
does Szasz know which pole to choose? Both may be justified by the same ethics.
What is needed here, then, and as a preliminary step, is a commonsense account for
both the prevailing paradoxical moral intuitions and for any rejection of either of
the two.

It seems, then, that we have here reached an impasse. The impasse may be bro-
ken through only when new possible solutions are found; in our case, new solutions
for the paradox. Such a possible solution exists.

It was offered as a critique, improvement, and modification of individualistic
ethics two centuries ago by Solomon Maimon, the individualistic philosopher, who
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was both highly praised and highly maligned by Kant, who viewed Maimon both as
the best student of his writings and as a mere parasite [2].

Unity of Clinical and Ethical Common Sense

The philosophy of Immanuel Kant serves as the starting line for Maimon’s philoso-
phical investigations. It sets Man as a free agent, rational and thus responsible, a cit-
izen of the Kingdom of Freedom, above the kingdom of the physical and of the ani-
mal [3]. Now, if Man’s humanity is his rationality which comes together with his
freedom and with his duty, then depriving him of his duty may also be depriving
him of his very humanity! This exemption, says Szasz, happens in practice all too
often even today, when the person declared mentally ill is freed of this responsibility
yet also is deprived of his human rights [4]. Kant regards the madman as still human
and also expels him from the common pale of humanity. Thus, Kantian ethics, too,
was entrenched in prevailing common sense. The madman was viewed as close to
both his mentally healthy fellow human beings and to the merely animal or physi-
cal.

When the a priori notion of the absolute freedom of the human spirit is rejected,
while the Kantian framework is still maintained, then obviously human beings and
animals end up being on a par: predetermined machines. Traditionally, common-
sensical psychiatry advocates this view and clashes with common sense on plain
ethics. Antipsychiatry, or commonsensically coherent ethics, still holds to the oppo-
site, namely, that all human beings are machines yet are self-determined, and thus
autonomous. Hence, antipsychiatry clashes with common sense on plain psycholo-
gy. Both views are impossible, of course. As we have seen, they are both entrenched
in a paradoxical view of Man as well as in a paradoxical ethical framework, and
both are met by Maimon’s commonsensical critique and modification and improve-
ment.

Maimon rejects Kant’s transcendental metaphysics and approaches the difficult
problem of free will quite empirically; evading the metaphysical difficulties, he ob-
serves the obvious fact that no one is completely free. Yet we all have some degree
of control. Hence, he says, “the concept of absolute freedom cannot be presented in
the empirical world . .. We must then regard absolute freedom only as an idea to
which we can approach closer and closer by the more perfect use of theoretical rea-
son but never to reach” [5]. Here we find an idea of degrees of freedom, not found
elsewhere in the literature of the Enlightenment. What is, then, the meaning of auto-
nomy in a framework where freedom does not show up except in this or that de-
gree? Naturally, we take autonomy to be the capacity to perceive one’s control and
to act appropriately in the world, i.e., to exercise the controls one has, and to do so
with some measure of awareness. This is common sense. And, indeed, this is Mai-
mon’s view of autonomy as well as of mental health. The novelty of it is its introduc-
tion of degrees of autonomy from the very start.

Maimon recommends that a certain minimal level of autonomy be required of a
person we recognize as sane. This may be required of every individual in society,
though we may demand different levels at different occasions. The required level
should be determined, according to him, by socially accepted standards of autono-
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my. That is to say, one would be regarded as empirically sufficiently autonomous if
every other rational being in one’s society would, if in one’s place, desire decisions
or actions similar to one’s own. This is Maimon’s proposed improvement on Kant’s
ethical theory. Maimon replaces the categorical imperative “do not do unto others
what you would not like done unto you” (Babylonian Talmud Shabbat 31a) by
“judge not your fellow until you come into his position” (Ethics of the Fathers, 2:4).
Both dicta are, as is well known, ascribed to Hillel in the oldest Talmudic text ex-
tant.

That is to say, whereas the imperative quoted first is categorical, i.e., indepen-
dent of any circumstances, Maimon proposed an imperative which prescribes the
employment of rational empathy in the domain of ethical inter-personal relations.
Duty, he says, prescribes that we first take into consideration the constraints on the
individual and only then proffer a judgement. Hence, still according to Maimon,
but only by implication, both psychiatry and the legal system should serve a regula-
tive function in society; both should be based on ethical considerations of specific
conditions and in the light of changing standards. This may make us wonder as to
the very possibility of Maimon’s view to relieve the problem at hand. For even the
demarcation between the violator of the law on moral grounds and on other
grounds, between the criminal and the madman, in a given society, is not clear-cut
within Maimon’s view. For this demarcation is grounded in variable interpersonally
determined standards of responsibility and of the diagnosis of various levels of
autonomy. This criticism, however, may be adequately met. As different standards
may apply to different societies and they also may and should change (for the bet-
ter, let us hope), it would be undesirable to propose fixed standards.

To conclude, Maimon views mental health an ideal, the idea of absolute human
freedom. It is a mere regulative idea toward which and by the guidance of which,
the individual is striving for. Apparently the ideal is the increase of one’s degree of
autonomy. Hence, all human beings are to some degree defective in autonomy, that
is, they are mentally ill to certain differing degrees. According to Maimon there are
all sorts of mental illnesses and he carefully depicts and differentiates between
them. However, I will not elaborate on this as it takes us beyond the scope of the
present essay. Here suffice it to say that Maimon views all mental illness as delibe-
rately chosen and self-imposed hindrances of freedom. Hence the individual can al-
ways improve on his given degree of autonomy, and psychotherapy, then, can be ef-
fected only on a voluntary basis, never by coercion. Coercion in psychotherapy is
both morally and clinically wrong practice, thus justifiable only in times when the
mentally ill are in immediate danger to themselves or to others, or else neglect is im-
posed.

Avoiding Commonly Permitted Enforced Treatment and Universal Total Szasz-Style
Neglect

Szasz and Maimon have much in common. Yet Maimon would never accept the fi-
nality of Szasz’s argument on the autonomy and responsibility of the mentally ill;
especially when for their own good, so Szasz says, they are required to pay the price
- even when the price is their own death - for Szasz’s own arguments. Such a re-



Ethics and Psychiatry 299

quirement is incompatible with Maimon’s moral imperative which commends ra-
tional empathy in interpersonal relations. Such a requirement, 1 think, commends
sheer neglect. It is also explicitly paternalistic, and paternalism it what individual-
ism opposes most. Is there a place, then, between paternalism and neglect? Is there
a place, then, between commonsense psychiatry and commonsense ethics?

What is needed here are institutional strategies for research in the domain of hu-
man autonomy and responsibility. Maimon offers the ethico-clinical framework for
such research which may lay the ground for the social implementation of new stan-
dards of responsibility; and we may try different modes reflecting different stan-
dards of responsibility. In fact, even Szasz’s actual recommendation concerning the
status of autonomy and responsibility of the mentally ill can serve as one of the
strategies to be empirically tested against other alternatives in various domains.
This, as any other social research, calls for checked studies so as to avoid both the
commonly permitted enforced treatment as well as the universal total Szasz-style
neglect.
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Ethics and Depth Psychology

G. Dreifuss

Ethical behavior is commonly thought to be simply obeying the law and avoiding
conflict with the penal code. The child is educated by parents, teachers, and youth
leaders to a behavior that is regarded as ethical by the society he lives in. To educate
means, in this connection, to develop and strengthen the ego, the center of con-
sciousness, and the willpower of the individual to such an extent that it will not de-
viate from the common law, the “cultural canon” [2]. This means that behavior ac-
cepted by a certain culture at a certain time in history will change in the course of
time (for instance, polygamy was permitted in biblical times but is forbidden today).

Ethics belongs to theology, philosophy, sociology, and psychology. Usually it is
considered to belong to the psychology of consciousness, i.¢., to a rational will that
adheres to cultural morals. Depth psychology has brought a new dimension to eth-
ics by stressing the influence of the unconscious on consciousness. Deviations from
the ethical values of the society one lives in are looked upon not only as a conflict
with the penal code, but also as a conflict between the conscious and the uncon-
scious. The question then arises whether these deviations are pathological.

The adaptation to the ethics of the collective is usually a goal for psychotherapy,
but at times there can be such an obstinate conflict between conscious and uncon-
scious tendencies that long-term analysis is indicated, which may lead to a new ethi-
cal attitude first of the individual and later of the collective.

A conflict is often unconscious, expressing itself in different symptoms, such as
phobias, depressions, and psychosomatic disturbances. When the conflict becomes
conscious the symptoms can recede, but are replaced by intense suffering. “Since
real moral problems all begin where the penal code leaves off, their solution can sel-
dom or never depend on precedent, much less on precepts or commandments. The
real moral problems spring from conflicts of duty” [1]. In all these conflicts there is
no certainty about what is good or bad, what is right or wrong, positive or negative.
This brings us to the relativity of good and evil.

Let me illustrate this with an example. A mother spoils her child but is con-
vinced that she is a good mother sacrificing herself for the benefit of the child. She is
unaware of her overprotectiveness and its damaging effect on the child. In psycho-
therapy she could be made aware that the unconscious motivation for her overpro-
tecting the child is a deep-seated fear of losing the love of the child and thus remain-
ing alone. The exaggerated love is in fact a power drive, a negative side, a shadow, a
need to chain the child to herself. In therapy she has to work on her fears, facing the
fact that she has to find a meaning in life in herself, not only through the child. In a
process of inner development, she has to deal with the opposites in her psyche (love
and power in this case), and thus enlarge her consciousness.

Of course, there are cases such as premeditated murder in which the penal code
and depth psychology are in accordance. We, as healthy individuals, “know,” by an
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inner voice, what is right and wrong. Also with regard to the Holocaust, there is no
doubt about its evil. But with regard to wars, for instance, the good and the “right”
of one side are set against the good and the “right” of the other side, and each side
accuses the other of doing evil, of being wrong.

Psychologically, evil is easily projected and not seen as belonging to one’s own
psyche. To make the evil, the shadow, in oneself conscious and to find a way to live
with it without being overpowered by it is an important task of the individual and
the collective. However, in ordinary life situations, good and bad are experienced as
an ethical problem of the individual.

Let me give you a clinical example. A young man, a scientist, the only son of a
widowed mother who is a victim of the Holocaust, who lost all her family except
this son, gets an invitation to a distinguished university in the United States. He can-
not take his sickly mother with him. He is not capable of deciding what to do, gets
into a state of anxiety, and seeks help. His ethical problem is clear: leaving his moth-
er is against his innermost feeling of love, compassion, and duty, yet staying with his
mother means renouncing his development and advancement as a scientist. Here
two values stand one against the other: love and consideration for the mother as a
human being, which is faithfulness to the Erosprinciple, or faithfulness to the scien-
tific career, to the professional development, to the Logosprinciple. This is a real
conflict of duties which my analysand could not resolve by a clear-cut decision.

Deciding or choosing between two possibilities means leaving out one possibili-
ty, giving one up for the other, sacrificing. A therapist or friend, looking at the con-
flict, may easily be seduced to take a stand for one or the other possible solutions of
the conflict. A feeling type will tend to prefer the love and the compassion for the
mother, whereas a thinking type may prefer the solution of the professional career.
However, a therapist who takes the unconscious seriously must try to understand
the psychological significance and the meaning of the conflict. Behind the moral
conflict stands a bigger, encompassing entity, an archetype, which Jung called the
self. This self wants to embody, to realize itself, to become conscious in our patient.
The self forces him to come to a new attitude and to accept a psychoid entity repre-
senting the opposites in his own psyche.

The conflict cannot be solved by the ego because it transcends the ego. There-
fore, the patient has to understand the inner meaning of his conflict by working on
and understanding his dreams, which are the language of the unconscious.

In these conflicts of duty it often happens that they find an unexpected solution
“by fate,” so to speak, if only the individual has enough patience to to see the con-
flict through. This happened in the case of the scientist mentioned above. After a
year his conflict of duties resolved itself by the unexpected sudden death of his
mother. This resolution of the conflict was experienced as numinous, since it was
not the result of a conscious decision. Although saddened by his mother’s death, he
nevertheless felt relieved that he had endured the conflict and remained close to his
mother. With the moral conflict resolved, he was now free to follow his professional
career.

In summary, from a psychological point of view ethical behavior means accept-
ing the fact that the ego is not the sole master in our psyche. Other components of
our personality, usually unconscious, have to be taken into account and experi-
enced. Depth psychology has taken moral problems from philosophical heights in-
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to everyday life. The opposites, good and evil, ego and shadow, have to be acknowl-
edged as existing in one’s own psyche; projections have to be taken back and inte-
grated. Thus a new attitude, a deeper ethical responsibility of the individual to him-
self and to others, may become the leading force in his life.
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The Right to Suicide - Ethical, Legal, and Psychiatric
Approaches

F. Weil

Suicide is a subject which causes grave concern to each and every one of us. It can
be regarded from two opposite points of view. On the one hand, suicide is a tragedy
which arises from extreme feelings of distress and comprises an act of irrevocable
destruction. On the other hand, this voluntary act is frequently envisaged as a lib-
eration from an unbearable situation - and the knowledge of the possibility of com-
mitting suicide may in itself reduce anguish and feelings of helplessness in a given
situation. Suicide is sometimes the result of an acutely pathological mental state -
but under certain cricumstances the contemplation of one’s own suicide is regarded
as a part of the normal thought process in the distressed individual.

In the fields of ethics, law, and medicine the subject of suicide has long been
pondered, with heated discussions regarding both the fear of suicide resulting from
pathological mental states of individuals and reservations as regards its prevention
by mandatory hospitalization.

The ethical viewpoint may differ from one culture to another or within a given
culture. Suicide may be regarded as totally unacceptable. This attitude is based on
the belief that life is the supreme gift of God, which can only be withdrawn by him.
Therefore, any person who takes his own life commits a crime not only against him-
self but against humanity as a whole. If, however, the quality of life rather than its
duration is valued, then suicide is accepted as the individual’s final rejection of a
life whose worth is totally diminished - as in the case of an incurable disease, an in-
tolerable permanent disability, or prolonged unbearable suffering. In certain East-
ern cultures, suicide enhances the acquisition of rights in the world to come, or pro-
tects traditional group honor. In our society, certain cases of suicide are recognized
as cases of self-punishment - especially among leaders who have failed in their
tasks. At the other end of the spectrum, suicide can be regarded as an act of bravery
or heroism, where self-sacrifice is for the sake of an ideology, as in the books of
Maccabees and at Masada, or as a protest against an oppressive regime, or to en-
sure silence in the face of torture.

As a matter of principle, the ethical approach requires respect for individual hu-
man liberty on the one hand and the right of the endangered person to be assisted
on the other. The problem is particularly subtle when it is suspected that insanity is
at the root of the intention to commit suicide. In such a case the safest means of as-
sistance necessarily involves the deprivation of freedom, at least temporarily.

The judical approach regards suicide as a criminal act. The law relating to the
mentally ill does not distinguish between danger to oneself and danger to someone
else. In the case of attempted suicide, two conflicting elements - the roles of perpe-
trator and of victim - exist simultaneously in the same individual. Hence the legisla-
tor has to consider the legal responsibility of the “murderer ” and, at the same time,
the protection of the “victim.”
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In practice, the Halakic code excommunicates a person who has committed sui-
cide. The criminal code, on the other hand, no longer prosecutes those who have at-
tempted suicide, except in a few countries such as Britain and Japan and in New
York State. However, the individual who aids someone else in committing suicide
or who practices euthanasia is prosecuted. It may appear paradoxical that an indi-
vidual can decide his own death only to the extent of his ability to execute it by him-
self, while if handicapped, and thus unable to carry out the decision by himself, he
is not legally allowed to obtain assistance from a third party. The rationale usually
put forward to justify this is the need to prevent all possible errors or abuses.

The Mental Health Act, which aims at preventing suicide, can only intervene
through “commitment,” which infringes upon the individual’s civil right to settle his
own fate. Faced with a grave decision, the legislator has had to formulate the condi-
tions under which medical intervention is mandatory. The final criterion retained is
the diagnosis of mental illness. The law also determines joint control of medical and
legal components affecting decisions on commitment.

The medical approach regards suicide as a symptom in every case. For a long
period every case of suicide was regarded as pathological. Esquirol (1838) thought
that “man acts against his own existence only in a state of delirium - the person who
commits suicide is alien.” Achille Delmas, as late as 1932, maintained the same ap-
proach. Durkheim (1897) and Halbwachs (1930) regarded the pathology as the re-
sult of conflicts between the individual and his environment. It is society which
grants or withdraws the desire to live. In their opinion the individual achieves an
objective cognition of his place in society. Schneider saw a link between these two
concepts: Psychopathology renders the individual more susceptible to social pres-
sures or frustrations, and reciprocally sociological problems may weaken the indi-
vidual’s objective assessment of a given situation. The psychoanalytic school evokes
the “universal” existence of the death instinct and primary sadomasochism, from
which may evolve the desire for one’s own death or the death of someone else. This
is in accordance with the judicial concern about the danger to oneself or to others.
This physiological basis of the death wish also leads us to accept the concept that
suicide may be a lucid act in an individual with no mental pathology.

In practice, in the face of an attempted suicide the psychiatrist must try to deter-
mine whether or not the act arises from a pathological state. He bases his assess-
ment on symptoms, such as the relation of the patient to death, his capacity to rea-
son and judge, his reality testing, and his degree of self-control. The doctor must al-
so determine a double prognosis, both as to the danger of immediate death and as
to the danger of further attempts. Psychiatrists have tried to differentiate between
serious intentions of suicide and manipulative behavior. In fact, it appears that even
in the latter case the individual expresses distress, and the “cry for help” must be
taken to seriously.

The therapeutic goals which must guide the psychiatrist’s attitude are manifold:

- Treatment of the pathological component, if it exists

- Close surveillance to prevent the suicide attempt and to prevent its recurrence in
the immediate future

- Prevention of repetition of the attempt in the long run. Here, the psychiatrist tries
to reinforce the will to live through reinvestment of constructive goals with the
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development of positive relations between the patient and the therapist. The psy-
chiatrist must decide whether he is to intervene - and if so, how.

With a cooperative patient willing to accept assistance, the decision is relatively sim-
ple. But when the patient refuses treatment and continues to strive for his own
death, the psychiatrist differentiates between a lucid and a pathological subject. The
psychiatrist has no right to intervene in the decision of a lucid person. The delicate
problem of euthanasia is raised when a lucid terminal patient asks for the doctor’s
help to precipitate his death. Some doctors oppose this vehemently, considering
that the doctor’s task is to cure or to prolong life; other doctors consider that life
and death constitute an indivisible entity and that the doctor who strives to improve
the conditions of life must not shy away from striving to improve the conditions of
death. Others still accept the principle but are opposed to its application because of
the fear of abuse.

In the case of a mentally ill person the doctor is obliged to intervene, but the
choice of approach is sometimes difficult. Commitment maximally reduces the im-
mediate risk, but causes additional stress to the individual and turns the doctor-pat-
ient relationship to one of conflict. On the other hand, taking a calculated risk pre-
serves the future relationship but lays grave responsibilities upon the doctor in the
immediate present with respect to the patient, his family, and his own medicolegal
status.

At first sight, there seems to be a consensus of the ethical, judicial, and medical
approaches to the practical attitude in the handling of suicide attempts, and this is
exemplified in the consideration of the two clear options open to one. When the
case is one of a mentally ill patient, there is a moral obligation to help somebody in
danger, there is a need to treat the patient, and the law imposes treatment even
against the patient’s will. The lucid individual, if seen as a separate entity, retains the
right to dispose of his life; he cannot legally be committed and the doctor must hon-
or his refusal of treatment. There is an exception to this when the individual is seen
as belonging to his community or to God, in which case the right to commit suicide
does not exist.

These ethical, judicial, and medical approaches do not overlap entirely, how-
ever. A first example is the criterion of mental pathology. Jurists retain the use of the
term “mental illness”, while leaving with the doctors the decision about the exis-
tence of mental pathology. In fact, this concept is difficult to define, since the op-
posing concept of mental health has such diffused borders. Jurists use the term
“mental illness,” which implies a diagnosis, while psychiatrists regards suicide as
pathological mainly on the basis of concomitant symptoms found at the time of the
examination. These include disturbed powers of reasoning and judgment or loss of
self-control. For instance, after bereavement or disappointment in love the patient
might convince himself that his life is empty or wasted, and hopeless, and would
want then to commit suicide. His reality analysis is disturbed as a transient reaction
to his loss: in our opinion he needs help but he is not mentally ill.

From the practical point of view, the psychiatrist must make his decision after
an examination whose precision is limited by an atmosphere of urgency, a lack of
cooperation on the part of the individual being examined, and sometimes an im-
pairment of his consciousness due to the means used to attempt suicide. Conse-
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quently, there are cases in which the psychiatrist cannot immediately reach a con-
clusion. The law dictates on the one hand the obligation to hospitalize, even against
his will, every dangerous mental patient, and on the other hand demands that the re-
fusal of the non-mentally-ill individual be honored, and hence leaves no room for
hesitation.

Another bone of contention is the effect of commitment as a therapeutic tool.
All agree that commitment is the safest immediate preventive measure available.
Jurists and psychiatrists also agree as to the gravity of the deprivation of the right to
dispose of oneself, the distressing condition of closed wards, the deep damage to
one’s self-image, and the exposure to further rejection by society. However, the ju-
rists stress the responsibility of the psychiatrist to the risk of error or abuse, but in
the final analysis demand that, in the absence of doubt as to the diagnosis, commit-
ment be mandatory.

The psychiatrist, who also appreciates the negative consequences, sees that com-
mitment damages the doctor-patient relationship at a time when the patient is par-
ticularly suffering from emotional isolation. Because of this, the psychiatrist would
at times like to preserve the right to accept the calculated risk of allowing the patient
to stay free, without involuntary hospitalization, with in the framework of a positive
relationship and more intensive therapy. This is demonstrated in two cases in which
it would be preferable to avoid, as far as possible, imposed hospitalization. The first
is that of the borderline personality who, through self-mutilation, invites commit-
ment. The actualization of commitment would only reinforce his feeling that, as al-
ways, the outside world oppresses him, at a time when he is in need of help. The sec-
ond example is that of the psychotic in a state of remission who, on the basis of pre-
vious admissions, has difficulty in being rehabilitated in society and consequently
attempts suicide. Here also, commitment will increase the risk of recurrence. Many
doctors believe that one cannot prevent suicide merely by attempting to prevent its
execution, but rather by enhancing the will to live and aiding in the rehabilitation of
the patient.

In conclusion, the decision in regard to the individual who is in danger of com-
miting suicide bears grave responsibilities and also demands delicate judgment. It is
highly desirable that this decision be made jointly by doctors and lawyers on the ba-
sis of their respective professional ethics. Coordination and cooperation between
these two branches is the best guarantee of serving the patient’s interests. However,
if differences between the two are debated in court or presented as scandals in the
news media, the danger exists that the psychiatrist may relate in a narrow obsession-
al way to the rigid formulations of the law, to the detriment of the proper considera-
tion of the nuances of each patient’s state. This in turn will prejudice the fine bal-
ance when a decision is made on the patient’s right to dispose of himself, including
the right to commit suicide, or on the obligation to receive treatment even against
one’s will.
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Ethical Issues in Forensic Psychiatry

J.R.Rappeport

I first became involved in looking at the ethical issues in forensic psychiatry for the
American Academy of Psychiatry and the Law when the Academy decided to see
about developing ethical standards or guidelines. This chapter represents my expe-
rience in working to develop such guidelines, which then developed into a chapter
in the book on psychiatric ethics by Block and Chodoff [1]. Since then, I have had
time to reflect further on ethical problems of forensic psychiatry.

The basic issue which I believe is at the core of the problem faced by the psychi-
atrist in the forensic arena is one related to the question: Whom are we serving? We
may wish to serve the patient, but we must also serve the court and society. During
this Congress, we have heard about double-agentry or serving two masters, and we
have also heard primum non nocere, first do no harm. The original use of that phrase
did not apply to the subtle issues we speak of here but dealt more with the problem
of surgical interventions such as trephining, which were dangerous to the patient
and frequently fatal. The choices were ones that were likely to do real harm. When
we use this phrase to speak of the possible harm caused by forensic psychiatry, the
dangers are generally not nearly as severe, although damage can be done. Neverthe-
less, if we are to be honest, and in that sense ethical we cannot be the patient’s agent
or function in a patient-centered role unless we make this clear to the court. Our
professional integrity requires that we reveal our biases to the court.

Judge David Bazelon has accused us of not always revealing these biases [2].
When we do not make it clear that we are biased, we are then being unethical. It is
our duty to tell the court that we are patient-oriented and that our opinion is so bi-
ased, rather than let the court believe that what we are presenting is a “scientific”
and thus unbiased opinion.

Now let us look at some areas of forensic psychiatry that may exemplify some of
the double-agentry and other ethical problems in a more pragmatic sense. We might
think of civil and criminal issues and the issue of testifying. Taking thestifying first,
we must decide our position on the witness stand. Are we to be an advocate or ad-
versary when testifying? In my opinion and that of Halleck, absolutely not [3]. We
are under oath to tell the absolute truth, which also means that we must reveal our
bias as well. I believe we should be an advocate when assisting the attorney in his
preparation. We should help him prepare his direct examination of us, pointing out
the strong points and weak points of our testimony, and the strong and weak points
in the report of the opposing expert. However, when we are on the witness stand, it
is the attorney’s job to bring out what he wants and to deal with what he may not
like in his own way. That is his job; ours is to present our findings as clearly and
honestly as the legal system will allow.

Another part of this testifying issue is related to the rendering of opinions with-
out examination. As you know, this arises frequently in will contests when the issue
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of testamentary capacity arises. We cannot examine the dead man. We can obtain
records, interview people, and do a psychological autopsy. We might then render an
opinion about the deceased’s testamentary capacity. However, I believe that it is our
responsibility to be certain that the court understands that our opinion is not based
on an actual examination of the deceased. If asked whether an examination might
have made a difference, I do not see how we can answer otherwise. The clinical ex-
amination is the basis of medicine. Even the pathologist has his tissue to examine.

A similar situation arises with the use of the hypothetical question as used in
many jurisdictions. Here the attorney will present, hypothetically, a series of facts
about the individual in question and ask for an opinion. Often such questions do
not actually contain the full information necessary to enable a professional opinion
to be reached. This is a serious defect with hypothetical questions and arises unless
the expert helps to prepare or actually prepares the question. Is it ethical to answer
an incomplete or inaccurate hypothetical question? A recent case, Barefoot v.
Estelle, is shortly to be heard by the Supreme Court [4]. The lower court found no
problem with this type of question, even when used in the death penalty phase of
sentencing. In Texas, after a guilty finding in certain cases, the jury hears about miti-
gating or aggravating circumstances as related to treatability, danger to society in
the future, etc. Psychiatrists testify to these issues. The American Psychiatric Asso-
ciation (APA) will file an amicus brief in this case, stating that the death penalty is
so0 serious that psychiatric testimony should only be based on a thorough clinical
examination and not on a hypothetical question. If the defendant cannot be ex-
amined, then there should be no psychiatric testimony in such a serious situation. In
any situation where the individual could possibly be examined, he should be, Not
to examine, where this is possible, and then to render an opinion is, I believe, uneth-
ical.

Another issue is that which arises around examination prior to arraignment and
prior to an attorney’s appointment. While the APA Code of Ethics says that no such
examination should be carried out, their own Ethics Committee apparently found
nothing wrong when a psychiatrist interviewed a defendant at 1.30 a. m. after he had
been interrogated for 6 hours by the police. The interview was recorded, furnishing
the prosecutor with additional data. Even though the patient had received his so-
called Miranda warnings, I believe that such behavior on the psychiatrist’s part may
be unethical. The defendant had not consulted with his attorney. This, however, is a
delicate point. If you wait too long, a psychotic individual could recover and be am-
nesic for his psychotic behavior and thus lose the advantage of an insanity plea. On
the other hand, his attorney could coach him about insanity and possibly fool the
examiner. I am less concerned about the latter, since I believe few people success-
fully malinger. In fact, if there is error, I believe it is in the direction of our belief that
someone is malingering when he is not. Regardless of which way we look at the
prearraignment (no attorney contact) examination, it is fraught with problems. The
greatest unethical issue in such situations is still that of our being “used” by the
prosecutor while the defendant does not truly understand our role.

Although 1 have only briefly covered a few examples of ethical problems, it
should be clear that the major issue confronting the forensic psychiatrist is whom
does he serve - the patient, the lawyer, or the court - and how can he most effective-
ly function and still maintain his intergrity while not taking advantage of his role?
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Research in Human Structurology

I. Burbiel

Any research work or scientific investigation is inseparably linked with the persons
who undertake it, with their conception of their science, with their particular inter-
est in discovery and their particular notion of the nature of man. Any concept of hu-
man nature involves or presupposes elements of judgment or evaluation such that
the findings reflect this view of the nature of man, whether explicitly or implicitly.

Hence scientific research on man and the question of its ethical implications
form complementary parts, and have consequences on theory, on the conception of
science, and on day-to-day research and its results. The reflection on and disputa-
tion of the ethical views we hold in human structurology are an integral part of our
research work. This paper will therefore discuss some of these views and their con-
sequences for science and research.

Giinter Ammon’s scientific concept of dynamic psychiatry or, in a wider sense,
of human structurology, provides an explicitly formulated concept of the nature of
man. It is based on a holistic concept of man [4, 7, 11, 19]. Man is conceived in all
the dimensions of his being and behavior. They comprise his unconscious and con-
scious: his sound and creative and his pathological life-forbidding sides:. his bio-
logical, neurophysiological, mental, and social dimensions as a group member and
societal being. They include all his abilities, his skills, and the entire scope of his ac-
tivities. Man is conceived as being primarily constructive [2). He is a free and thus
responsible person, who lives with an innate interest in “struggling for his personal
identity, experiencing himself in the face of, and through, others, expressing himself
in groups, developing himself in contact and confrontation with other members in
the group” [6], in terms of energy, through social energetic exchange within the
group [6]. Man is conceived as a being who changes and matures in groups through-
out his life. The schism between individual and group has thus been abolished; the
inseparability of man and relationship has been postulated.

The concept of identity forms the heart and nub of the holistic concept of man
in dynamic psychiatry [4, 5, 7, 8]. Man wants, and must have, identity - this is the
evaluating dimension of the identity concept. The interconnection of identity and
ethics is accounted for in Ammon’s concept of human structurology in that it links
the philosophical-ethical with the psychological aspect.

A holistic school of thought, focusing on man in all his dimensions of life, has
changeability and his development potentials cannot but constitute a living organ-
ism undergoing continuous development, or its efforts will be misguided. Any per-
son or any group we encounter, no matter whether in a diagnostic examination or in
a therapeutic setting, can provide us with new insights requiring integration into our
theoretical concept.

In the light of a conception so open toward the variety of human existence, dy-
namic psychiatric theory will never be a closed, rigid system, but will continue to de-
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velop in a process linking theory and practice [10]. In this process a new step in the
development of theory is often initiated by so-called border situations, as is the case
when the treatment of a patient gets blocked or when particular interpersonal
events cannot yet be explained by the theoretical state of the art.

This, however, means that the researcher must be able and willing to leave rutted
roads, move on to untrodden ground, and have the courage to admit new lines of
thought. This goes to show that rigid closed circuit theories inhibit, if not obstruct,
advanced scientific discovery either, as Feyerabend [18] explains, by simply elimina-
ting facts that contradict the theory or by adapting these facts in terms of extra hypo-
theses that are in compliance with the theory. Such a procedure, of course, adjusts
humanrealitytotheoryandservestomaintaintraditional lines of thoughtandresearch.

An example of this is the doctrine of endogenous heritage held by traditional
psychiatry, whose representatives have retreated to an ivory tower of closed circuit
theory and thus reject contact patients with suffering pathologically. They simply
desert them [14]. This applies to any school of scientific thought that resists new
findings and is principally unwilling to question its concept of man when a problem
continues to recur. This calls for us to focus our attention on all those who have it
upon themselves to promote the development of theoretical research. Our school of
dynamic psychiatry conceives of the researcher as an immediate participant, in con-
scious and unconscious terms, in the group dynamic field of the investigation set-
ting. If man is conceived as being born into a group, and living and realizing himself
in groups, then all the manifestations of his life are part of the framework of inter-
personal relationships and also scientific results can only be explained by interper-
sonal relationship [16].

Any empirical insight is thus interpersonal insight, conveying, in fact, an inter-
personal relationship between the researcher and the person being investigated. It
implies that the aim, the method and result of the research effort, cannot be disso-
ciated from the researcher’s identity, and that he as a person must be open to full
scientific discourse and face the personal responsibility for his activities. The prac-
tice of splitting the person off from the scientist, which has become so common this
century, is thus eliminated.

This goes to show that the researcher’s scientific achievement is inevitably
linked with his achievements in developing his identity. The more profound his
identity, the more humane is his research effort and the more humane he is himself.
To quote Giinter Ammon in another context: “Identity and humanity are insepa-
rable” [8]: this applies to the researcher as well.

The development of human identity, including its group dynamic and social en-
ergetic history, present state, and future, is the focus of our dynamic psychiatric re-
search.

The ego and identity development precipitates in group-dependent ego structures, the most im-
portant of which are the central ego functions in the unconscious, linked by interdependent rela-
tions to the secondary ego functions representing the abilities and skills and to the ego functions
of the primary ego, i. €., the biological and neurophysiological functions of man with the brain as
the material representation of conscious and unconscious experiences of human life [8].

Our research work in human structurology focuses on the exploration of the uncon-
scious with its holistic texture of central ego functions, since they are the ones that
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determine the sound or pathological development of the person. The unconscious
determines the potentialities of human life, to what extent man can creatively satisfy
his needs or build up rewarding activities, and how much Lebensraum he is able to
claim for himself. In the therapeutic process, work focuses on the unconscious and
the development of the creative potentials. The ego structure development in the
central ego determines the degree of the patient’s recovery from life-obstructing re-
straints and his progress toward his own identity [3, 5].

In the dynamic psychiatric hospital Menterschwaige in Munich, where we do
our work, the entire therapeutic field is available for investigation into the diverse
manifestations of the unconscious; this involves team and case conferences. The
data are recorded and evaluated by means of videotape and tape, observation ques-
tionnaires, sociograms, protocols, etc. In addition, psychological, medical, and psy-
chiatric methods of investigation are used. Ammon’s ego structure test and the auto-
kinetic light test have proved to be of particular importance in our work and for
some time there have been our brain stream experiments.

Ammon’s ego structure test has been developed on the basis of his ego structural
model to serve the quantitative assessment of central ego functions [9, 13, 15]. The
tests assessing the ego functions of aggression, anxiety, ego demarcation, and new
also the function of narcissism [17] have been validated and statistically evaluated.
In combination with other diagnostic methods, the tests render surprisingly good
results on the development of the patient’s identity and reflect the changes in the
ego structure during the therapeutic process. The results are not compiled in addi-
tive terms, but evaluated to result in integrated personality profiles in accordance
with the ego structure and group concept. The results are returned to the therapeutic
team to direct and help them check their work and improve effectiveness. Of course,
they also help the patient to face the current state of his development. They also
serve the therapeutic process, act as an means of efficiency evaluation, and contrib-
ute to the further development our of concepts. They have been published in the
second volume of the Handbook of Dynamic Psychiatry, edited by Giinter Ammon
[91.

The ego structure test has confirmed the interdependency of the ego functions
of anxiety, aggression, ego demarcation, and narcissism as laid down in theory, and
also the various manifestations of these ego functions in the various diagnostic
groups. Analysis of the therapeutic process showed that the central ego functions of
aggressions, anxiety, and ego demarcation significantly develop from deficient and
destructive elements toward their constructive manifestations.

Nevertheless, the unconscious cannot, as yet, be measured by a direct approach;
we can only secure approximate data. Here the autokinetic light test and our brain
stream measurements have their particular importance, as they permit a more direct
access to the manifestations of ego structural elements of the unconscious.

The autokinetic light test derives its existence from the autokinetic phenomenon
of perception. If a person fixes his eyes on an objectively fixed minute source of
light in a completely dark room, this light point will, in the eye of the observer, start
moving about. The type and range of its motion will vary considerably from observ-
er to observer. The importance of this phenomenon lies in the fact that it is the ob-
server himself who causes the motion of the light point. It was Ammon [1] who first
pointed out the connection between autokinetics and the unconscious and intro-
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duced this test into human structurological research. We assume that the motion of
the point is a direct reflection of the observer’s unconscious dynamics. Hitherto, re-
sults have basically confirmed this assumption [9, 12].

We found that two groups, the one causing extremely little and the one causing
an extremely high amount of autokinetic motion, can be discerned by their ego
structure. Patients with little autokinetic effect revealed the deficient ego-structural
elements to be predominant, whereas patients with an extremely high degree of au-
tokinetics showed more destructive ego-structural elements in terms of aggression,
anxiety, ego demarcation, and narcissism. Besides, we found out that the way the
observer observed the light point reflected important information on the way this
person observed himself. The retest reliability is significant, which led us to make
use of the test also in ego-structural diagnostics and efficiency investigations. The
autokinetic light test reveals its particular prognostic value where prepsychotic
states of ego structures and tendency to suicide are suspected. The autokinetic light
test is being examined for further valid applications and studies are under way to
combine it with the brain stream measurements.

Exploring the unconscious will continue to be our research. There is a demand
for the investigation of completely new approaches that lie beyond our rationalistic
cognition, rule out the laws of Aristotelian logic, and include “the resources of
awareness and cognition in the unconscious” [7]. A permeable school of thought
will always admit new ideas, and we are convinced that, in a few decades, hitherto
unthought of research potentials will have been developed. Scientists should get to-
gether in an attitude that does not create pointless borders to scientific thought, but
questions them and tears them down for the benefit of man. Such a union could
create immense potentials for the development of human identity and of our com-
munal life.
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